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Barristers-at-Law. 
WESTERN  CIRCUIT,  by  Edwaed  W.  Cox,  S«rjeant-at-Law. 
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COURT  OF  CRIMINAL  APPEAL. 

November  12,  1864. 

(Before  Pollock,  C.B.,  Willes,  J.,  Channell,  B.,  Byles,  J. 

and  Shee,  J.) 

Beg.  V,  TuRBERPiELD.  (a) 

Constable — Assault — Execution  of  duty — Evidence  as  to  character  of 

party  arrested. 

Upon  an  indictment  for  assaulting  a  constable  in  the  execution  of  his 
duty^  it  appeared  that  the  assault  was  committed  whilst  the  constable 
was  attempting  to  arrest  the  accused  upon  suspicion  of  having  stolen 
some  larch  trees  {under  the  value  oflL)  which  the  accused  was  carry- 
ing. To  show  that  the  constable  was  justified  in  suspecting  the  accused^ 
the  counsel  for  the  prosecution  asked  the  constable,  in  his  examination 
in  chief  '*  fFhat  did  you  know  had  been  the  prisoner's  previous 
character  ?"  TTie  constable  replied^  **  /  knew  him  to  be  a  very  bad 
character^''  and  was  proceeding  to  mention  previous  convictions,  when 
he  was  stopped  on  the  ground  that  parol  evidence  of  such  convictions 
was  inadmissible ;  but  in  answer  to  a  question  from  the  counsel  for  the 
prosecution,  he  said  he  had  seen  the  accused  in  the  Court  of  Quarter 
Sessions,  and  be/ore  the  magistrates  on  one  occasion : 

Held,  that,  (dthough  the  constable  was  entitled  to  state  on  examination  in 
chief  that  he  entertained  reasonable  grounds  for  suspecting  the  prisoner 
of  stealing  the  trees,  'he  could  not  be  asked  in  chief  as  to  the  grounds  of 
his  suspicion,  and  therefore  that  the  question  and  OTiswer  as  to  the 
grounds  of  the  constable's  suspicion  were  improperly  admitted. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  Peace  for  the  county  of  Gloucester 
holden  on  the  28th  June,  1864. 

(a)  R«porvp<i  bv  John  Thompsoic.  Eaq.,  Barrister-at-Lan 
VOL.   X.  B 
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^■^  Thomas  Turberfield    was   tried  on  ad  indictment  which    in 

TtjBBnnsLo.  ^^^  ^^  count  charged  him    with  unlawfully  and  maliciously 

wounding  Nehemiab  Philpott ;  in  the  second  count  with  inflicting 

^^^'       on  Nehemiah  Philpott  grievous  bodily  harm ;  in  the  third  count  with 

Evidence—    assaulting,  beating,  wounding  and  ill-treating  Nehemiah  Phil- 

Grounds  of  pott  and  occasioninff  bodily  harm  to  him ;  in  the  fourth  count  with 

siupiciom,    assaulting  and  beatmg  Nehemiah  Philpott,  a  peace  officer,  to  wit, 

a  constable,  in  the  due  execution  or  his  office;  a  fifth  count 

charged  a  common  assault. 

In  opening  the  case  the  counsel  for  the  prosecution  stated  that 
the  prisoner  assaulted  the  constable  Philpott  in  resisting  an  attempt 
to  arrest  him  on  a  reasonable  suspicion  that  a  felony  had  been 
committed  by  the  prisoner*  From  the  evidence  it  i^peared  that 
on  the  5th  May  the  constable  Philpott,  being  on  duty  and  stand- 
ing at  a  public-house,  saw  the  prisoner  and  another  man  go  up  to 
the  house,  the  prisoner  carrying  a  bundle  of  larch  trees  which 
appeared  to  have  been  just  pulled  up;  the  constable  looked  at  the 
bundle,  and  asked  where  the  trees  came  from.  The  prisoner 
replied  in  very  coarse  words,  and  did  not  answer  the  question. 
The  constable  told  the  prisoner  he  thought  he  had  stolen  them. 
To  this  the  prisoner  made  no  reply,  but  took  up  the  bundle  and 
went  along  the  road.  The  constable  followed  and  overtook  him, 
and  told  him  he  should  detain  him  until  he  made  some  inquiries 
about  the  trees.  The  prisoner  refused  to  go  with  the  constable  to 
the  police-station.  The  constable  then  took  hold  of  the  prisoner 
by  the  collar,,  and  told  him  he  should  detain  him  and  take  him  to 
the  station.  Resisting  this  and  another  attempt  to  arrest  him,  the 
prisoner  assaulted  and  beat  the  constable,  inflicting  a  very  severe 
wound  on  his  head. 

Evidence  was  given  showing  that  the  larch  trees  had  been 
stolen  from  a  plantation  in  the  neighbourhood  and  were  worth 
fourpence  each.     The  number  of  trees  was  eight. 

In  the  examination  in  chief  of  the  constable  Philpott,  the 
counsel  for  the  prosecution  asked  this  question,  *^  Wh&t  did  you 
know  had  been  the  prisoner's  previous  character?"  To  this 
question  the  prisoner's  counsel  objected  and  urged  that,  except 
in  a  few  cases  specially  provided  for  by  statute,  the  law  does  not 
permit  a  prisoner's  previous  character  to  be  given  in  evidence 
against  him.  The  counsel  for  the  prosecution  argued  that  the  pri- 
soner's previous  character  applied  so  directly  to  the  issue  whetner 
the  constable  had  reasonable  ground  to  suspect  that  a  felony  had 
been  committed  by  the  prisoner,  as  to  make  evidence  of  it  adniis- 
sible.  I  permitted  the  question  to  be  put.  The  answer  was,  '^  I 
knew  the  prisoner  to  be  a  very  bad  character."  The  constable 
was  proceeding  to  mention  previous  convictions,  when  he  was 
stopped  on  the  ground  that  parol  evidence  of  previous  convic- 
tions could  not  be  received. 

In  answer  to  questions  from  the  counsel  for  the  prosecution  the 
constable  said :  ^'Before  the  5th  May  I  had  seen  him  (the  prisoner) 
in  this  court  and  before  the  magistrates  on  one  occasion."  Uross-ex- 
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amined  on  this  point  he  said,  ^'  I  saw  him  in  the  other  Court  at  the  last        ^^* 
Quarter  Sessions ;  I  gave  evidence  against  him ;  he  was  acquitted."  tobbsLibld. 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner's        

counsel  submitted  that,  as  there  was  nothing  to  justify  the  con-  ^j^ 
stable's  suspicions  but  his  knowledge  of  the  prisoner's  character  Ewd8a<»-^ 
and  the  possesion  of  the  larches  freshly  uprooted,  and  as  the  Grauadtqf 
larches  were  of  less  value  Jhan  one  pound,  the  constable  could  «*v*cioii. 
not  have  had  reasonable  ground  to  suspect  that  a  felony  had  been 
committed  by  the  prisoner,  and  that  there  was  no  case  to  go  to  the 
jury.  Anticipating  this  objection  the  counsel  for  the  prosecution 
had  in  opening  the  case  suggested  that  the  larches  might  have 
been  severed  by  some  person  and  afterwards  stolen  by  the  prisoner. 
He  had  also  drawn  my  attention  to  the  32nd,  33rd,  and  36th 
sections  of  the  Larceny  Act  of  1861,  24  &  25  Vict.  c.  96;  and 
the  20th  and  2l9t  sections  of  the  Act  relating  to  malicious  injuries 
to  property,  24  &  25  Vict,  c  97,  and  suggested  that,  for  aught 
that  appeared  to  the  constable  at  the  time  of  the  attempt  to  arrest 
the  prisoner,  the  eight  larches  might  have  been  property,  or  part 
of  property,  in  respect  of  which  some  one  or  more  of  the  felonies 
described  in  those  sections  had  been  committed  by  the  prisoner. 
It  did  not  appear  at  the  trial  whether,  at  the  time  of  the  arrest, 
the  constable  knew  the  value  of  the  trees.  The  counsel  for  the 
prosecution  also  argued,  that  even  if  the  constable  was  not  jus- 
tified in  arresting  the  prisoner,  greater  violence  was  used  than 
waa  necessary  to  resist  the  attempt  tb  arrest  him.  I  thought  there 
was  a  case  for  the  consideration  of  the  jury,  and  in  summing  up 
I  submitted  to  them  in  writing  two  questions : 

The  first  question  was,  '^  Do  you  think  that  the  constable  had 
reasonable  grounds  for  suspecting  that  a  felony  had  been  committed 
by  the  prisoner?"  The  answer  of  the  jury  to  this  question  was 
^^Yes." 

The  second  question  was,  ^^  Do  you  think  that  the  prisoner  used 
more  violence  than  necessary  to  resist  an  unlawful  attempt  tc 
arrest  him  ?"     To  this  question  the  answer  of  the  jury  was  ^'  No." 

The  jury  then,  under  my  direction,  returned  a  verdict  of 
*^  Guilty,"  and  I  respited  the  Judgment  and  remanded  the  prisoner 
to  the  gaol,  in  order  that  the  opinion  of  the  Justices  of  either 
Bench  and  the  Barons  of  the  Exchequer  might  be  taken  on  two 
questions : 

1.  Was  evidence  of  the  constable's  knowledge,  at  the  time  of 
the  attempt  to  arrest  the  prisoner,  of  the  prisoner's  character  pro- 
perly admitted  ? 

2.  Was  there  evidence  sufficient  to  be  left  to  the  jury  that  the 
constable  had  reasonable  ground  for  suspecting  that  a  felony  had 
been  committed  by  the  prisoner  ?       James  Fbancillon, 

Chairman. 

Sawyer  for  the  prisoner. — The  conviction  cannot  be  sustained. 
It  was  contended  for  the  prosecution  that  the  police-constable  had 
reasonable  grounds  for  believing  that  a  felony  had  been  committed, 

B  2 
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Bso.        because  he  knew  the  prisoner  to  bear  a  bad  character ;  and  further 

TuRBERFwiD  ^^  ^*®  ^^  ^^^^  ^^^  tTQeB  might  have  been  severed  from  the  soil  by 

'  '  somebody  else,  and  that  the  prisoner  might  have  obtained  possession 

1864.  afterwards,  and  so  been  guilty  of  a  felony.  Neither  of  these  positions 
Evidence—  ^®  tenable.  To  constitute  a  stealing  within  the  24  &  25  Vict. 
Groufdt  of  c.  96^  s.  32,  the  trees  must  exceed  the  value  of  17.,  but  here  they 
tu^picwn,  are  much  below  that  value.  Neither  does  the  case  fall  within  sects. 
33  or  36.  Again,  to  make  the  case  a  felony  under  sect.  20  of  the 
24  &  25  Vict.  c.  97  (Malicious  Injury  to  Property  Act),  the  injury 
done  must  exceed  the  value  of  1/.  No  felony  was  committed,  and 
the  jury  have  found  that  the  prisoner  did  not  use  more  violence 
than  necessary  to  resist  an  unlawful  attempt  to  arrest  him.  Assum- 
ing the  policeman  to  have  been  in  the  execution  of  his  duty  in 
arresting  the  prisoner,  the  conviction  cannot  be  supported,  because 
the  evidence  of  the  prisoner's  character  given  by  the  constable  was 
inadmissible.  The  effect  of  it  was  to  damage  and  prejudice  the 
defence  of  the  prisoner.  The  24  &  25  Vict,  c  96,  s.  116,  carefully 
guards  against  the  charge  of  a  previous  conviction  being  stated  to 
the  jury  until  the  prisoner  has  been  found  guilty  of  the  offence 
charged  in  the  indictment.  This  is  the  genersil  course  of  proceed- 
ing, not  to  allow  a  prisoner's  defence  to  be  prejudiced  by  any 
evidence  of  the  prisoner's  previous  bad  character :  (Best  on  Pre- 
sumptions, 21 1 ;  1  Phil,  on  Evid.  499. )  The  prisoner's  bad  character 
formed  no  ingredient  in  this  case.  If  a  policeman  is  allowed  to 
say  generally,  ^^  I  know  the  man  to  be  a  bad  character,"  that  so 
prejudices  the  defence  that  the  prisoner's  counsel  is  forced  to  call 
on  him  to  state  the  grounds.  No  definite  meaning  can  attach  to 
the  general  imputation  of  bad  character.  It  may  mean  a  man 
is  a  arunkard,  or  that  he  has  deserted  his  wife,  or  anything  else 
that  is  morally  wrong. 

Gilmore  Evans  for  the  prosecution. — The  evidence  objected  to 
was  admissible.  The  question  was  not  as  to  the  innocence  or 
guilt  of  the  prisoner,  but  whether  the  constable  had  reasonable  or 
probable  cause  to  suspect  the  prisoner  of  having  stolen  the  larch 
trees.  The  case  of  an  action  for  malicious  prosecution  is  analo- 
gous, and  in  such  a  case  the  defendant  may  lay  before  the  jury  all 
the  circumstances  which  actuated  him,  that  the  jury  may  judge 
whether  he  was  acting  maliciously  or  not.  Here  the  policeman 
had  a  right  to  say  wnat  he  knew  of  the  case  and  of  the  man. 
Every  circumstance  was  material,  and  the  grounds  of  his  suspicion 
were  necessarily  stated.  The  cases  of  WiUiams  v.  Crossy  2  Oar. 
&  K.  422 ;  Hoy  a  v.  Ward,  27  L.  J.  443,  Ex, ;  Hailes  v.  Marks, 
30  L.  J.  389,  Ex.;  4  L.  T.  Rep.  N.S.  805;  Allen  v.  Wright, 
8  Car.  &  P.  522;  show  the  degree  of  particularity  admissible. 
[WiLLES,  J. — Can  you  arrest  a  man  of  bad  character  on  grounds 
which  would  not  justify  your  arresting  anyone  else  ?1  The  value 
of  the  evidence  is  not  the  question.  In  Hawk.  P.  C.  bk.  2, 
cap.  12,  s.  8,  it  is  said  that  an  arrest  on  suspicion  of  felony  may 
be  justified  on  the  ground  of  (I)  the  common  fame  of  the  country, 
(2)  the  living  a  vagrant  idle  disorderly  life,  (3)   the  being  in 
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company  of  known  offenders,  &€•     If  a  policeman  is  not  allowed        ^^**' 
to  consider  the  previous  character  of  a  person  whom  he  arrests  in  turbbbVield. 

the  execution  of  his  duty,  the  consequence  will  be  very  serious ;        

and,  if  he  is,  why  may  he  not  state  them?    The  evidence  of       ^^^* 
character  is  material  in  such  cases,  and  not  collateral.  Evidence-^ 

Pollock,  C.B. — We  are  all  of  opinion  that  this  question  ou^ht  GroundB  oj 
not  to  have  been  put  to  the  policeman.  The  question  is,  **  What  »vfe«w. 
did  you  know  had  been  the  prisoner's  previous  character?"  The 
answer  of  the  constable  is,  '^  I  know  the  prisoner  to  be  a  very  bad 
character.'^  The  question  is  not  limited  to  what  the  witness  knew 
of  the  prisoner,  but  what  he  knew  of  the  prisoner's  chMacter. 
The  witness  was  entitled  to  say  that  he  entertained  reasonable 
grounds  for  suspecting  him  of  having  stolen  the  trees,  but  that  did 
not  justify  him  in  going  into  those  grounds.  It  was  open  to  the 
other  side  to  go  into  them.  In  the  first  instance  we  think  that 
the  question  ought  not  to  have  been  put,  and  certainly  the  answer 
of  the  policeman  as  to  the  grounds  of  suspicion  ought  not  to  have 
been  given.  The  object  of  the  law  in  precluding  such  evidence  is 
to  prevent  any  evidence  coming  out  so  as  to  prejudice  the  prisoner 
in  his  defence.  We  think,  therefore,  this  conviction  cannot  be 
sustained. 

The  other  Judges  concurred. 

Conoicdon  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  12,  1864. 

(Before  Pollock,  C.B.,  Willes,  J.,  Chaknell,  B.,  Btles,  J. 

and  Shee,  J.) 

Reg  w.  Mutters,  (a) 

Nuisance — Working  quarries — Evidence, 

An  indictment  charged  the  deft,  toiih  working  quarries  of  stone  near  to 
public  streets  and  dweUing-houses,  and  ufUawfuUy  and  injuriously 
throwing  and  discharging  pieces  of  rock  and  stones  into  and  upon  the 
streets  and  dwelling-houses,  whereby  the  streets  were  rendered  unsafe 
for  piusengers  and  the  dwelling 'houses^  and  the  inhabitants  were 
injured^  jc.  Other  counts  of  the  indictment  charged  the  deft,  with 
negligence  in  the  working  of  quarries.  On  the  6th  May  the  deft, 
caused  a  number  ef  stones  and  pieces  of  rock  to  be  thrown  from  a 
quarry  by  blasting  it ;  and  it  w€U  proved  by  one  witness  that  a  piece 
was  thereby  cast  into  her  bedroom  in  a  house  in  a  street  near  the . 
quarry  ;  fy  another,  that  a  piece,  ten  inches  by  seven  or  eight  inches, 
was  thrown  into  his  garden  ;  by  another,  that  a  piece  struck  his  horse 
in  the  street;  and  by  two  witnesses,  that  many  stones  fell  into  the 
ad^'acent  streets. 

On  a  case  reserved  as  to  whether,  upon  these  facts,  the  deft,  could  properly 
be  convicted  upon  the  indictment : 

Held,  that  he  was  rightly  convicted, 

CASE  reserved  at  the  Devon  Quarter  Sessions^  for  the  opinion 
of  this  Court. 
Henry  Mutters  was  indicted  and  tried  for  that^ 

First  count. — That  at  Torquay  on  the  6th  May  last,  he  did,  near  to 
divers  public  streets  being  the  Queen's  common  highways,  and  also 
near  certain  dwelling-houses,  work,  manage  and  use  certain  quarries  of 
stone,  and  did  unlawfully  and  injuriously  send,  throw  and  discharge 
divers  large  pieces  of  rock,  and  divers  other  large  stones  in,  into,  through 
and  upon  the  said  dwelling-houses,  and  in  and  upon  the  said  highways, 
and  did  unlawfully  and  injuriously  suffer  and  permit  the  said  stones  and 
rocks  to  remain  on  the  said  highways  for  several  hours,  whereby  the  said 
dwelling-houses  were  greatly  injured,  and  the  inhabitants  put  into  great 
fear  and  danger,  and  whereby  the  said  highways  were  rendered  unsafe 
for  passengers,  and  were,  by  the  continuance  and  remaining  of  the  said 
pieces  of  rock  and  stones,  obstructed. 

(o)  Baported  bj  JouH  Thomfboit,  £aq«,  Buricter-ftt-Law. 
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Second  oounL-^ThaX  he  did  80  negligently,  careleady,  &c,  manage, 
work  and  use  certain  quarries  of  stone,  as  to  cause  divers  large  pieces  of 
stone  to  be  thrown  and  discharged  upon,  into  and  through  certain  dwell- 
ing-houses^ whereby  the  said  dwelling-houses  were  injured,  and  the  lives 
and  properties  of  Her  Mf^esty's  subjects  put  in  peril  and  endangered. 

Third  eowU. — ^That  he  did,  near  certain  streets  and  highways,  so 
negligently  manage,  work  and  use  certain  quarries  of  stone  as  to  cause 
diyers  large  pieces  of  stone  to  be  thrown  and  discharged  in  and  upon  the 
said  streets  and  highways,  and  did  suffer  the  said  pieces  of  stone  to  remain 
upon  the  said  highways  for  several  hours,  whereby,  by  the  throwing  and 
discharging  of  the  said  pieces  of  stone  on  the  said  highways,  the  passage 
of  Her  Ms^estjr's  subjects  was  rendered  unsafe  and  dangerous,  and  the 
said  hi^ways  were  by  the  said  pieces  of  stone  lying  thereon  obstructed* 

The  defendant  was  convicted,  and  the  judgment  on  the  convic- 
tion postponed  in  order  to  obtain  the  opinion  of  the  Court  of 
Criminal  Appeal  on  the  following  fisusts.  He  was  discharged  on 
recognisances  to  appear  and  receive  judgment  when  called  upon. 

The  prosecutors  were  the  local  board  of  health  in  Torquay. 
The  following  witnesses  were  examined : 

George  Hayes  said: — ^I  am  a  tailor  living  at  No.  1,  Alma-terrace,  on 
the  Warren-hilL  in  Torquay.  I  awoke  about  a  quarter  to  eight  o'clock 
on  the  morning  of  the  6th  May;  I  saw  something  falling  down,  it  was  a 
stone  about  twenty  pounds  weight. 

Jemima  Book  said : — ^I  was  in  my  bedroom  in  Alma-terrace,  on  the 
morning  of  the  6th  May.  One  stone  came  into  my  bedroom ;  I  was  in 
bed.     The  stone  came  three  or  four  inches  from  the  bed. 

Walter  Myers  said  : — ^I  live  at  No.  1,  Alma-terrace.  On  the  morning 
of  the  6th  May  I  had  a  horse  and  cart  in  the  Rock-road.  I  heard  some 
stones  fall ;  there  were  more  stones  than  one;  some  pitched  against  the 
wall.  There  is  a  good  bit  of  traffic.  There  are  schools  there  to  which 
children  go.     One  stone  struck  my  horse's  foot. 

Gkorge  Douch  said: — ^I  live  in  Swan-street  on  the  Warren-hill  in 
Torquay.  On  the  morning  of  the  6th  May,  a  large  stone,  part  of  the 
rock,  some  ten  inches  by  six  or  eight,  fell  on  Mrs.  Staff's  wall  and  pitched 
in  my  garden.  There  was  a  shower  of  stones,  small  ones.  I  heard  a 
report  of  blasting  just  at  that  time. 

£dward  Appleton  said  : — ^I  am  surveyor  to  the  local  board  of  health 
at  Torquay.  The  plan  produced  (and  which  is  the  plan  annexed  to 
tins  case)  is  a  correct  plim.  Swan-street,  shown  on  the  plan,  is  an  old 
street.  The  house  where  Mr.  Douch,  the  last  witness  lives,  is  an  old 
house.  The  Rock-road  shown  on  the  plan  is  in  part  dedicated  to  the 
public  St.  Luke's  schools  have  been  built  more  than  ten  years.  Mr. 
Gary  is  the  owner  of  the  road.  On  the  6th  of  May,  I  received  informa- 
tion  which  led  me  to  go  to  a  quarry  on  the  Warren-hill,  shown  on  the 
plan,  about  nine  o'clock  in  the  morning.  I  saw  the  prisoner  there;  I  told 
him  that  mischief  had  been  done  in  the  roads  below,  by  stones  from  the 
quarry  by  the  blasting.  He  said  he  had  fired  the  hole.  He  pointed  out 
where  the  hole  was ;  it  was  about  fifteen  feet  above  the  Warren-road,  and 
about  ninety  or  one  hundred  feet  above  Swan-street.  I  did  not  see  any 
faggots  or  planking.  He  told  me  that  the  hole  was  three  feet  four  inches 
in  depth,  and  that  he  had  put  in  eleven  inches  of  powder.  The  depth 
was  not  an  improper  depth.    The  proper  charge  would  have  been  five 
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inches  to  throw  the  rock  without  scattering  it.  I  find  that  five  inches  is 
quite  enough  ;  eleven  inches  is  a  great  deal  too  much.  I  think  if  powder 
had  heen  used  at  all,  it  should  have  been  used  in  very  small  quantities. 
Some^of  the  houses  in  the  Rock-road,  which  are  in  that  part  of  the  road 
shown  in  the  plan,  in  the  position  of  the  hole  which  was  fired,  were  built 
before  that  part  of  the  hill  was  quarried ;  and  the  road  was  used  for  public 
traffic  before  that. 

The  defendant^  who  was  undefended,  called  no  witnesses. 

The  jury  were  directed  that,  if  they  were  of  opinion  that  in 
working  the  quarry,  stones  were  thrown  out  upon  the  houses  and 
the  roads,  and  that  the  use  of  the  houses  or  the  traffic  of  the  roads 
was  rendered  unsafe  to  such  a  decree  that  persons,  inhabiting  the 
houses  or  using  the  roads,  of  ordinary  courage  might  reasonably 
apprehend  injury  or  danger,  that  was  a  nuisance ;  and  that  if  the 
defendant  had  committed  the  act  by  which  the  stones  were  thrown 
out  upon  the  houses  and  roads,  they  might  find  him  guilty ;  and 
they  were  directed  to  find  whether  in  the  manner  of  workmg  the 
quarry  the  defendant  had  been  guilty  of  negligence. 

The  jury  found  the  defendant  guilty,  and  said  they  were  of 
opinion  that  he  had  worked  the  quarry  negligently. 

The  question  for  the  opinion  of  the  Court  is,  whether,  upon  the 
fiicts  proved^  the  defendant  could  be  properly  convicted  upon  this 
indictment. 

B.  Andrews,  Chairman. 

M.  Berey  for  the  prosecution,  was  not  called  on. 
No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  B. — There  was  abundant  evidence  for  the  jury. 
The  conviction  must  be  aflSrmed. 
The  other  Judges  concurred. 

Cofiviction  affirmed. 
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Before  Pollock,  C.B.,  Willes,  J.,  Ohannell,  B.,  Byles,  J. 

and  Shee,  J.) 

Reo  v.  James  Robertson,  {a) 

Demanding  money  with  menaces — Threat  of  policefnan  wrongfully  to 

lock  a  man  up — 24  4r  25  Vict.  c.  96,  «.  45. 

A  policeman,  late  at  nighty  met  the  prosecutor ^  who  had  just  parted  from 
a  female  in  a  street,  to  whom  he  had  been  talking,  and  told  him  that  he 
had  been  talking  to  a  prostitute^  and  that  he  must  go  with  him  to  the 
Bridewell,  and  that  the  prosectUor  was  under  a  penalty  of  XL  for  talk- 
ing  to  a  prostitute  in  the  street,  afid  that  if  prosecutor  would  give  him 
5s.  he  might  go  about  his  business.  The  prosecutor  eventually  gave 
the  policeman  4«.  6d. ;  but  while  the  policeman  was  demanding  the 
other  sixpence^  an  inspector  came  by,  when  he  desisted,  and  prosecutor 
complained  to  the  inspector : 

Meld,  st/fficieni  evidence  to  sustain  a  conviction  against  the  policeman  for 
demanding  money  with  menaces  under  24  ^  25  Vict,  c.  96,  s.  45. 

It  is  no  answer  to  an  indictment  under  this  statute  that  all  the  money 
demanded  has  been  obtained^  and  so  a  larceny  committed, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Aissistant 
Barrister  at  the  Liverpool  Quarter  Sessions. 

At  the  Court  of  Quarter  Sessions  of  the  Peace,  holden  in  and 
for  the  borough  of  Liverpool,  on  the  18th  July,  1864,  James 
Robertson  was  tried  upon  an  indictment  preferred  and  found 
against  him  under  the  45th  section  of  24  &  25  Vict.  c.  96, 
which  indictment  charged  that  the  said  ^' James  Robertson  with 
menaces  did  feloniously  demand  of  one  Joseph  Speck,  certain 
money^  to  wit,  the  sum  of  5s.  of  him  the  said  Joseph  Speck,  with 
intent  the  said  money  from  the  said  Joseph  Speck  feloniously  to 
steal" 

It  was  proved  at  the  trial,  that  at  the  time  of  the  committing 
of  the  ofience  the  prisoner  was  a  policeman  in  the  police  force 
of  the  borough  of  Liverpool,  and  was  on  duty  in  the  said  borough, 
and  was  wearing  his  uniform  and  armlet. 

The  evidence  of  the  prosecutor  Joseph  Speck  was  as  follows : 

(a)  Reported  by  JoHn  TBoicrao9,  Esq.,  Banifter-at-Uw. 
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I  am  a  groom  in  the  service  of  Dr.  Vose.  I  had  been  spending 
Saturday  evening  with  a  friend,  and  at  a  quarter  to  one  o'clock  on 
Sunday  morning,  19th  June,  was  going  home  along  Hope-street,  alone. 
A  female  came  up  and  asked  me  the  way  to  Oxford-street.  I  directed 
her,  and  talked  to  her  for  two  or  three  seconds.  I  took  no  liberty  with 
her,  and  she  left  me  and  passed  on.  The  prisoner  came  round  the  corner, 
and  shook  hands  with  me  before  he  spoke.  I  mistook  him  for  another 
officer  whom  I  knew.  I  said  it  was  getting  very  late,  and  I  wanted  to  go 
home,  and  turned  to  leave  him,  when  he  said,  <'  You  have  been  talking 
to  a  prostitute."  I  said,  '<  I  do  not  know  who  she  is,  or  what  she  is.** 
He  said,  <'  You  must  go  with  me  to  Hotham-street  Bridewell."  I  said 
I  had  the  care  of  three  horses,  and  if  he  would  go  with  me  to  my 
master's  and  leave  the  keys,  I  would  go  anywhere  with  him.  He  said  I 
was  under  a  penalty  of  1/.  and  costs  for  talking  to  a  prostitute  in  the 
streets,  and  that  if  I  would  give  him  5<.  I  might  go  about  my  business. 
He  pulled  out  a  book  to  take  my  name.  He  asked  my  name,  and  said 
he  would  write  it  down.  He  did  not  write  it  down.  He  took  the  book 
out  before  he  mentioned  the  5«.  I  pulled  out  a  half-crown  and  two- 
shilling  piece,  and  he  placed  it  in  his  right  hand  pocket  I  then  saw  a 
man  coming,  and  I  went  across  the  street  and  prisoner  followed.  The 
man  was  drunk.  The  prisoner  asked  him  where  was  his  hat,  and  what 
officer  had  been  after  him,  and  said  he  would  take  us  both;  but  he  let 
the  man  go,  saying,  '^  Yon  may  go  about  your  business;"  and,  to  me, 
''  ni  stick  to  you."  When  the  man  went,  I  heard  an  inspector's  signal- 
stick.  Prisoner  then  pulled  out  the  money  and  said,  ^*  This  is  only  a 
two-shilling  piece;  I  must  have  the  other  sixpence."  I  said  I  had  no 
other  change,  only  two-shilling  pieces.  He  then  pulled  out  two  half- 
pennies to  give  me  change.  I  would  not  take  it,  and  I  did  not  give  him 
the  sixpence.  The  inspector  then  came  up  and  passed,  the  prisoner 
saying,*^'  All  right,  sir."  I  followed  the  inspector  and  made  a  complaint. 
I  and  the  inspector  went  to  find  Superintendent  Sibbald,  and  found  him 
at  Steel-street  Bridewell,  and  when  there  the  prisoner  was  brought  in. 
Sibbald  told  him  that  he  was  in  charge  for  extorting  As.  6d.  He  said, 
''  If  I  have  the  money,  it  is  about  me."  Sibbald  said,  *'  You  will  have 
to  be  searched."  He  put  his  hand  in  each  trowser's  pocket  and  pulled 
out  two  halfpennies,  a  two-shilling  piece  and  key.  I  gave  him  the 
money  because  he  put  it  as  a  charge.  I  expected  he  was  going  to  take 
me  to  Bridewell. 

Upon  cross-examination  by  the  prisoner's  counsel,  the  prosecator 
said: 

I  beheved  I  could  have  been  fined  1  /.  for  speaking  to  a  woman,  and 
was  quite  sober.  I  only  answered  the  girl's  questions.  He  did  not 
eharge  me  with  more.  I  did  not  throw  down  the  money,  and  tell  him 
to  take  it.  I  did  not  say,  ^*  You  must  have  it,  and  shall  have  it."  I 
did  not  refuse  to  give  my  name  and  address. 

It  was  further  proved  by  the  evidence  of  an  inspector  of  the  Liver- 
pool borough  police  forces  that  a  complaint  was  made  to  him  of  the 
conduct  of  the  prisoner  by  the  witness  Joseph  Speck,  at  the  place 
where,  and  immediately  after  the  time  when  the  said  offence  was 
alleged  to  have  been  committed,  and  that  a  two-shilling  piece  and 
a  hw-crown  were  found  upon  the  prisoner,  and  that  at  the  time 
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the  balf-crown  was  found  upon  him^  and  before  it  was  so  found  the        ^^ 
prisoner  denied  haying  any  such  coin  or  money  in  his  possession.  jamks 

1.  It  was  submitted  by  the  counsel  for  the  prisoner^  that  the    Bobektbon. 
case  proyed  was  not  within  the  statute  and  inaictment5  because 
the  money  was  obtained  and  the  offence  completed. 

2.  That  this  was  not  a  menace  within  the  meaning  of  the  statute.  Demanding 
because  the  money  was  obtained  by  a  threat  to  accuse  of  a  non-  "^'^  ^^ 
existing  offence. 

I  oyerruled  these  objections  and  the  jury  conyicted  the  prisoner. 

I  postponed  passing  sentence,  and  remanded  the  prisoner  back 
to  the  Liyerpool  borough  gaol,  and  reserved  the  above  points  for 
the  decision  and  opinion  of  the  Court  of  Criminal  Appeal. 

Leofbig  Temple^  Assistant-Barrister. 

JUtder  for  the  prisoner. — It  is  submitted  that  there  was  no  proof 
of  any  ''  menace  within  the  meaning  of  sect  45  of  24  &  25 
Vict.  c.  96.  A  menace  to  accuse  of  a  crime  is  not  within  the 
section.  [Willes,  J. — Here  the  prosecutor  was  menaced  with 
imprisonment  unless  he  gave  the  policeman  5^.]  This  is  similar 
to  Rex  y.  Knewland  and  Woody  2  Leech  C.  C.  721,  where  a 
young  woman  was  invited  into  a  mock-auction  room  and  against 
her  will  was  compelled  to  bid  for  articles  which  were  immediately 
knocked  down  to  her,  and  on  not  paying  for  them,  she  was  threatened 
to  be  taken  to  Bow-street,  and  from  thence  to  Newgate  and  to  be 
imprisoned  till  she  paid  for  them ;  and  after  these  threats  a  sham 
constable  was  introduced,  who  said  that  unless  she  gave  him  a 
shilling  she  must  go  with  him,  upon  which  she  did  give  him  a 
shilling  as  a  means  of  obtaining  her  liberty,  to  avoid  being  taken 
to  prison,  and  not  from  fear  of  any  other  personal  violence.  In 
that  case  the  woman  paid  the  sum  demanded,  because  she  was 
afraid  of  being  taken  to  prison.  [Channell,  B. — This  is  a 
statutory  offence.  The  decision  in  that  case  was^  that  the  facts 
did  not  support  an  indictment  for  robbery  at  common  law.]  There 
must  be  an  intent  to  steal  to  bring  the  case  vrithin  sect.  45,  but 
here  according  to  the  decisions  there  could  be  no  intent  to  steal. 
The  threat,  to  amount  to  a  menace  within  the  Act,  must  be  such 
that  if  the  money  had  been  obtained  the  offence  would  amount  to 
larceny.  The  menace  must  be  such  as  would  alarm  a  reasonable 
person :  {Rex,  v.  Southerton^  6  East,  126 ;  Reg.  v.  Walton^  9  Cox 
C.  C.  268 ;  1  L.  &  C,  288.)  Wilde,  B.,  in  delivering  judgment 
of  the  court  in  Reg.  v.  Walton^  says :  '*  Tliere  are  many  demands  for 
money  or  property,  accompanied  by  menaces  or  threats,  which  are 
obviously  not  criminal,  nor  intended  to  be  made  so.  Thus,  in  a 
case  of  disputed  title  to  personal  property,  a  man  may  threaten 
his  opponent  with  personal  violence  if  he  does  not  relinquish  the 
subject  of  dispute,  and  he  would  not  be  within  the  intention  of 
this  statute.  Where,  then,  is  the  proper  limit  to  the  operation  of 
this  section?  It  is  to  be  found  in  the  words  'with  intent  to 
steal.' "  In  this  case  there  could  be  no  intent  to  steal,  because  the 
facts  do  not  amount  to  stealing.     Secondly,  if  any  offence  was 
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^^^'       committed,  it  was  an  actual  stealiDg.     [Channell^  B. — There  is 
James       ^°  express  decbioD  on  that  point  Reg.  v.  Norton^  8  G.  &  P.  671, 
Robertson,   which  decides  that  an  indictment  for  obtaining  money  by  menaces 
under  such  circumstances  is  good.] 

A.  Peelj  for  the  prosecution,  was  not  called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  conviction  was 
quite  right.  The  points  taken  by  the  prisoner's  counsel  are,  first, 
tnat  this  is  not  a  case  within  sect.  45  of  24  &  25  Vict.  c.  96, 
because  the  money  was  obtained,  and  the  offence  of  stealing  com- 
plete. That  is  not  correct,  because  part  only  of  the  58,  demanded  was 
obtained  ;  and  even  if  the  whole  had  been  obtained^  the  case  cited 
by  my  brother  Channell  shows  that  would  have  made  no  difierence. 
Secondly,  it  was  said  that  this  was  not  a  menace  within  the  mean- 
ing of  the  statute,  because  it  was  a  threat  to  accuse  of  a  non- 
existinff  offence.  We  think  there  is  no  ground  for  that  objection. 
If  a  policeman  states  that  he  is  acting  under  authority^  and  that  it 
is  his  intention  to  exercise  the  authonty  which  he  professes  to  have 
unless  money  is  given  to  him,  that  is  a  menace  within  the  statute. 
An  action  at  law  would  give  no  redress  for  the  injury  to  which  the 
prosecutor  was  exposed.  The  threat  is  within  the  plain  words  of 
the  Act. 

The  other  Judges  concurred. 

Conviction  offirmed* 
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November  12,  1864. 

(Before  Pollock,  C.B.,  Willes  J.,  Channell  B.,  Btles,  J. 

and  Shee,  J.) 

Req.  v.  Johnson  and  Anderson,  (a) 

Indictment — Pleadings-Description  of  property. 

In  an  indictment  for  attempting  to  steal  goods  and  chattels  in  a  dwelUng" 
house,  it  is  not  necessary  to  specify  the  goods, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 
Brighton^  Sussex. 
At  the  General  Quarter  Sessions  of  the  Peace  for  the  borough 
of  Brighton,  holden  on  the  18th  July,  1864,  Ephraim  Johnson 
and  Walter   Anderson   were    arraigned   upon  the  following  in- 
dictment : 

Borough  of  Brighton^  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  )       oath   present,   that  Ephraim  Johnson  and 

Walter  Anderson,  on  the  twenty- seventh  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-four,  the  goods  and  chattels 
of  Thomas  Roe,  in  the  dwelling-house  of  the  said  Thomas  Roe,  situate ' 
in  the  horough  of  Brighton,  in  the  county  of  Sussex,  did  attempt 
feloniousily  to  steal,  take,  and  carry  away  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

The  prisoners  severally  pleaded  not  guilty. 

Before  the  case  for  the  prosecution  was  commenced,  the  prisoners' 
counsel  applied  to  me  to  quash  the  indictment,  upon  the  ground 
that,  upon  the  face  of  it,  it  was  bad  for  uncertainty,  in  not  charging 
the  de^ndants  with  attempting  to  steal  some  particular  article  or 
articles,  the  property  of  the  prosecutor. 

I  declined  to  stop  the  case  upon  this  obiection,  but  consented  to 
reserve  the  point  for  the  consideration  of  this  Court. 

The  trial  proceeded,  and  both  the  prisoners  were  convicted. 

(a)  Btported  b/  JOBK  Thompsoit,  Esq.,  Bftrriflter-«|-lAW. 
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The  question  upon  which  the  opinion  of  your  Lordships  is  respect- 
fuller  requested  is,  whether  the  indictment  before  verdict  is  good  ? 

If  this  Court  be  of  opinion  that  it  is  not,  the  conviction  is  to  be 
quashed. 

The  prisoners  are  in  custody  awaiting  sentence. 

John  Locke. 

Lumley  Smithy  for  the  prosecution,  was  not  called  on. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.B. — We  are  all  of  opinion  that  the  conviction  is 
right.  Where  an  indictment  charges  an  actual  stealing  in  a  dwell- 
ing-house the  goods  must  be  specified ;  but  where  an  attempt  to 
steal  only  is  charged,  it  is  not  necessary  to  specify  the  goods  in  the 
house,  for  it  cannot  be  said  beforehand  what  the  prisoner  intended 
to  steal.  It  would  be  necessary  to  prove  that  there  were  goods 
in  the  house  which  he  could  have  stolen. 

The  other  Judges  concurred. 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH, 

November  16,  1864. 

(Before  Cogkbubn,  C.J.,  Crompton,  Mellor  and  Shee,  JJ.) 


^ 


Shepherd  and  Turner  (Appellants)  t?.   The  Postmaster- 
General  (Respondent),  (a) 

Arrest  for  felony — Abandonment  of  charge  of  felony  and  prefening  one 
of  maUcious  injury  to  property.— Jurisdiction, 

The  appellants  were  apprehended  and  charged  at  petty  sessions  with  a 
felony  under  24  ^  25  Vict,  e.  97,  s.  10, /or  setdngfire  to  Utters  in  a 
piUar-box,  They  were  remanded  and  admitted  to  bail  to  appear  at 
a  subsequent  sessions.  At  the  subsequent  sessions  the  charge  of  felony 
was  abandoned,  and  one  for  a  misdemeanor^  under  sect.  52,  for  wilful 
damage  to  personal  property  with  intent,  ^c,  proceeded  with.  No  objec^ 
turn  to  this  was  made  on  the  part  of  the  appellants,  but  the  hearing  of  the 
misdemeanor  was  proceeded  with,  and  the  witnesses  cross-examined 
by  the  appellants*  advocate,  who,  at  the  close  of  the  evidence,  objected 
^at,  cu  no  information  on  oath  had  been  taken  on  the  misdemeanor, 
as  required  by  sect.  62,  and  the  appellants  were  not  found  committing 
the  offence,  the  magistrates  had  no  jurisdiction  to  convict.  The 
objection  was  overruled  and  the  appellants  summarily  convicted: 

Held,  thai  the  conviction  was  right. 

CASE  stated  by  Jastices  under  the  20  and  21  Vict  c.  43^  in 
obedience  to  an  order  of  this  Court. 
On  the  9th  Jan,  1864,  it  was  discovered  that  the  letter-bag  of 
and  in  the  pillar  letter-box,  situate  at  Dresden,  in  the  parish  of 
Trentham,  in  the  county  of  Stafford^  together  with  several  letters 
which  had  been  posted  and  deposited  therein,  had  been  burned ; 
and  certain  pieces  of  phosphorus  matches  were  found  therein,  and 
thereupon  information  was  given  to  the  police  authorities  by  one 
Austin  Becke,  the  postmaster  of  Longton,  in  the  said  county,  and 
the  appellant  Henry  Shepherd  was  afterwards,  and  on  the  same 
day,  apprehended  and  brought  before  me,  the  undersigned  William 
Kenwright  Harvey,  charged  with  setting  fire  to  the  letters  in  the 
pillar-box  at  Dresden,  and  upon  the  evidence  then  given  the  said 
appellant  Henry  Shepherd  was  remanded  in  custody  to  answer  the 

(a)  Beported  by  John  Thompson,  Esq.,  Barri8ter-«t-Law. 
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SHBraBRD    said  offence  until  the  I3th  January.     Subsequently,  on  the  9th 

^^^Jps^"^*  January,  the  appellant,  John  Turner,  was  apprehended,  and  charged 

V. '        with  setting  fire  to  the  letters  in  the  pillar-box  at  Dresden,  and 

The  PosniAs-  bailed  to  appear  at  a  petty  sessions  to  be  held  at  Longton,  on  the 

'"(re'^.)'^''  13th  January,  to  answer  for  the  said  offence. 

-.L'  At  the  said  petty  sessions  holden  at  Longton  on  the  said  1 3th 

1864.       January,  1864,  the  said  appellant  Henry  Shepherd  was  brought  in 

o.  k  7Z7'^  ^f  custody,  and  the  said  appellant,  John  Turner,  beinsr  surrendered  by 

frtth  charge^  his  bail,  appeared  to  answer  the  charge  so  made  against  them,  and 

JwrwHctkn,    thereupon  one  John  Adams  Stevenson  appearing  as  attorney  in 

support  of  the  said  charge,  and  George  Hulme  Hawley,  as  attorney 

on  behalf  of  the  said  Henry  Shepherd,  and  certain  witnesses  having 

been  examined  by  the  said  respective  attorneys,  application  was 

made  by  the  said  J.  A.  Stevenson,  on  behalf  of  the  said  A.  Becke, 

to  remand  the  said  appellants  for  one  week  that  the  said  A.  Becke 

might  obtain  the  directions  of  the  Postmaster-General  as  to  the 

Srecise  chai^re  to  be  preferred  against  the  appellants  upon  the  evi- 
ence  as  aforesaid,  and  the  appellants  were  accordingly  remanded 
upon  bail  to  appear  on  the  20th  January  to  further  answer  the  said 
charge.  And  at  the  petty  sessions  holden  at  Longton,  on  the  said 
20th  January,  1864,  the  said  appellants  surrendered  and  appeared 
to  further  answer  the  said  charge,  and  the  said  respective  attorneys 
also  appeared,  and  thereupon  the  said  J.  A.  Stevenson  stated  that 
he  should  proceed  against  the  said  appellants  under  the  52nd  section 
of  the  Stat.  24  and  25  Vict.  c.  97,  for  having  wilfully  and  mali- 
ciously committed  damage,  injury,  and  spoil,  to  and  upon  the  said 
pillar  letter-box,  and  upon  the  letters  and  property  being  therein ; 
and  the  said  respective  attorneys,  on  behalf  of  the  said  appellants, 
were  asked  by  the  said  J.  A.  Stevenson  whether  they  would  plead 
guilty  to  such  charge,  or  whether  further  evidence  should  be  offered 
in  support  of  the  same;  and  the  said  respective  attorneys  for  the 
said  appellants  having  retired  from  the  court  to  consult  together 
thereupon,  after  a  lengthened  absence  returned  into  court  and 
informed  the  said  J.  A.  Stevenson  that  he  must  go  on  and  prove 
the  case,  but  this  was  in  the  nature  of  a  private  communication 
between  the  said  attorneys ;  and  certain  other  witnesses  were  then 
called  and  examined  in  support  of  the  said  charge,  and  were  cross- 
examined  by  the  respective  attorneys  on  behalf  of  the  said  appel- 
lants ;  and  after  the  examination  and  cross-examination  of  the  said 
witnesses  were  finished,  and  the  case  on  behalf  of  the  said  prose- 
cutor was  closed,  the  said  respective  attorneys,  on  behalf  of  the 
said  appellants,  objected  that,  inasmuch  as  no  information  on  oath 
had  been  taken,  as  required  by  the  62nd  section  of  the  said  Act, 
24  and  25  Vict.  c.  97,  and  the  appellants  were  not  found  com- 
mitting the  offence,  they  were  not  legally  in  custody,  and  therefore 
the  said  Justices  had  no  jurisdiction  to  convict  the  appellants  of 
the  said  offence  then  charged  against  them ;  but  it  appearing  to 
the  Justices  that  the  said  appellants  were  lawfully  apprehended  and 
taken  into  custody  upon  a  charge,  made  on  oath,  of  having 
committed  an  offence  upon  and  with  respect  to  the  said  pillar  letter- 
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box,  and  the  letters  and  property  therein,  within  the  meaning  of    Shepherd 
the  10th  section  of  the  said  Act,  24  &  25  Vict.  c.  97.    The  Justices  ^^'^app") '" 
overruled  the  objection,  and  the  said  respective  attorneys,  without  v. 

waiving  the  objection,  and  without  prejudice  thereto,  proceeded  ^**^  ^®**^**^*" 
to  address  them  on  the  merits  of  the  said  case,  on  behalf  of  the  said  "**(rwpo'^^^ 

appellants,  and  having  called  no  witnesses  in  denial  of,  or  in  answer  to 

the  said  charge,  the  Justices  convicted  the  said  appellants  under  the        ^®^ 
52nd  section  of  the  said  Act,  and  committed  each  of  them,  the  said  substUvthn  «/ 
appellants,  to  the  house  of  correction  at  Stafford,  to  be  imprisoned  freahcharge— 
and  kept  to  hard  labour  for  the  space  of  one  calendar  month  for  the    J^^riMdkHon. 
said  offence. 

It  was  found  as  a  fact  that  the  appellants  were,  upon  the  merits, 
guilty  of  the  charge  and  offence  of  which  they  were  so  convicted 
as  aforesaid. 

The  question  of  law  for  the  opinion  of  this  Court  is,  whether  the 
appellants  were,  under  the  before-mentioned  circumstances^  legally 
and  properly  convicted  of  the  said  offence. 

The  following  sections  of  24  &  25  Vict.  c.  97,  were  referred  to 
in  the  course  of  the  argument : 

Sect.  10. — ^Whosoever  shall  unlawfully  and  maliciously  place  or  throw 
into  any  building  any  gunpowder  or  other  explosive  substance,  with 
intent  to  destroy  or  damage  any  building,  or  goods,  or  chattels,  shall  be 
guilty  of  felony  and  be  liable  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years. 

Sect.  52. — ^Whosoever  shall  wilfully  or  maliciously  commit  any  damage 
upon  any  real  or  personal  property  whatsoever,  for  which  no  punishment 
is  hereinbefore  provided,  shall  on  conviction  thereof  before  a  justice  of 
the  peace  at  the  discretion  of  the  justice  be  imprisoned  in  the  common 
gaol  for  any  term  not  exceeding  two  months,  or  else  shall  pay  a  fine  not 
exceeding  bL  and  a  reasonable  compensation  for  the  damage  done. 

Sect.  61  enacts:  Any  person  found  committing  any  offence  against 
the  statute,  whether  the  same  be  punishable  on  indictment  or  summary 
conviction,  may  be  apprehended  without  a  warrant. 

Sect.  62  provides :  Where  any  person  shall  be  *'  charged  on  the  oath 
of  a  credible  witness  before  any  justice  of  the  peace,"  with  any 
offence  under  the  Act  punishable  by  summary  conviction,  the  justice  may 
summons  the  person  charged  to  appear  at  a  time  and  place  to  be  named 
in  such  summons,  and  in  default  of  appearance  may  either  hear  the  case 
or  issue  his  warrant,  or  the  justice  before  whom  the  charge  is  made  may 
issue  such  warrant  if  he  thinks  fit  without  any  previous  summons. 

The  Soltcitor''Generaf  (Poulden  with  him)  for  the  respondent. — 
The  charge  of  felony  unaer  sect  10  could  not  be  sustained,  as  it 
was  difficult  to  establish  that  a  pillar  letter-box  was  a  building 
within  the  meaning  of  that  section.  But  the  offence  came  clearly 
within  sect.  52,  and  accordingly  that  was  the  charge  proceeded 
with  before  the  magistrates,  who  determined  it  and  sentenced  the 
appellants  to  one  month's  imprisonment.  The  appellants  did  not 
object  until  the  case  for  the  complainant  had  been  closed,  and  it  was 
then  too  late.     It  was  not  material  then  that  there  had  been  no 

VOL.  X.  c 
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Shephbrd    information   and   summons  under  sect.  52,   for  the  parties  were 

^'^  UppsO^**'*  present  and  allowed  the  case  to  be  proved  before  they  raised  any 

V.  objection  to  its  being  proceeded  with.     But,  in  point  of  fact,  there 

The  P08TMA8-  was  an  information  on  oath  as  to  the  facts  of  the  case,  although  at 

^"(ilap  )*^^  first  the  nature  of  the  offence  was  mistaken.     The  conviction  was 

therefore  valid  :  CPaley  on  Convictions,  80  ;  Wilkinson  v.  Dutton, 

1864.  32  L.  J.  152,  M.'C;  8  L.  T.  Rep.  N.  S.  276.) 
SubstUution  of  Hanngton  for  the  appellants. — The  appellants  were  apprehended 
j'reihcharge—  foY  an  indictable  offence,  and  the  jurisdiction  of  the  magistrates  was 
Jurudictivn,  only  preliminary,  to  commit  for  trial,  and  they  had  no  power  to 
alter  the  charge  so  as  to  give  themselves  jurisdiction  to  convict 
summarily.  [Cockburn,  O.J.  referred  to  JSx  parte  T/iompsonj 
3  L.  T.  Rep.  N.  S.  294,  where  the  evidence  amounted  to  a  rape  and 
the  justices  convicted  for  an  assault,  and  this  court  refused  to 
interfere.]  The  appellants  were  before  the  court  on  a  charge  of 
felony,  but  they  were  convicted  of  another  offence.  This  was 
yrron^:  {Martin  v.  Pidgeon^  28  L.  J.  179,  M.  0. ;  Reg.  v.  Brickkally 
33  L.  J.  156,  M.  C. ;  10  L.  T.  Rep.  N.  S.  385.)  There  should 
have  been  an  information  to  ground  the  conviction :  {Sanders^  case^ 
1  Wms.  Saun.  262.)  [Mellob,  J. — Here  there  was  an  informa- 
tion. The  statute  does  not  require  an  information  in  writing.] 
The  procedure  is  different  in  cases  of  felony  and  on  summary 
convictions.  If  an  information  is  not  essential,  then  the  11  &  12 
Vict.  c.  42,  s.  17,  was  unnecessary. 

Cockburn,  C.J. — I  am  of  opinion  that  the  conviction  was 
right.  The  case  was  fairly  heard  upon  the  merits  with  the  assent 
of  the  attorneys  who  appeared  for  the  appellants.  All  that  the 
appellants  could  have  asked  for  was,  that  an  information  should 
be  laid  upon  the  alteration  of  the  charge,  and  even  if  they  had 
demanded  that,  it  would  only  have  amounted  to  this,  that  on  the 
new  charge  the  same  evidence  would  have  been  taken  over  again. 
This  was  substantially  done.  At  first  it  was  supposed  the  appel- 
lants had  committed  a  felony  under  sect.  10,  but  upon  investiga- 
tion before  the  Justices  it  turned  out  to-  be  only  a  misdemeanor 
under  sect.  52.  The  facts  alleged  in  proof  of  the  latter  charge 
were  the  same  as  those  alleged  in  support  of  the  other  charge. 
No  doubt,  in  strictness,  the  appellants  might  have  demanded  to  be 
called  on  to  answer  to  the  charge  that  was  proceeded  with,  and 
that  the  evidence  should  be  gone  through  again  on  the  charge  of 
misdemeanor.  But  they  waive  all  right  to  have  that  done  by  their 
conduct  by  allowing  the  charge  of  misdemeanor  to  be  proceeded 
with.     I  therefore  think  the  appellants  were  legally  convicted. 

Orompton,  J. — I  am  of  the  same  opinion.  The  objection  to 
the  conviction  is  really  that  there  was  no  information  and  no 
summons,  as  required  by  sect.  62  of  24  &  25  Vict.  c.  97.  An 
information  and  summons  are  not  necessary  in  all  cases,  for  under 
sect.  61,  if  a  man  is  found  in  the  act  of  committing  an  offence 
against  the  statute,  he  may  be  apprehended  at  once.  Here  the 
defendants  were  in  custody,  upon  a  charge  of  felony,  and  being  so, 
a  new  charge  for  the  misdemeanor  was  preferred  against  them. 
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If  they  had  applied,  it  may  be  that  the  magistrates  would  have    Shepherd 
adjourned  the  case.     But  no  such   request  was   made;    on  the  ^^apps?)'"* 
contrary,  their  advisers  chose  to  go  on  with  the  new  charge  and  v. 

cross-examine  the  witnesses.     Then  they  object  that  their  clients  The  PoamcAs- 
were  not  properly  in  custody,  there  not  having  been  any  infor-  ^"*/^\"^'' 
mation  or   summons  to  ground  the  charge  of  misdemeanor.     I        — '• 
think  that  we  may  assume  that  a  proper  minute  was  made  of  the        ^^^* 
charge  at  the  time,  and  that  would  be  a  sufficient  information  or  substu^umof 
complaint;  and  the  want  of  a  summons  would  be  cured  by  the  fre»h charge^ 
defendants  being  present.     I  therefore  think  that  the  conviction    ^«»wfic<«m. 
ought  to  stand. 

Mellor,  J. — I  am  of  the  same  opinion.  Although  the 
appellants  may  have  been  irregularly  taken  into  custody  as  for  a 
felony,  that  did  not  prevent  the  magistrates  proceeding  with  the 
case  of  misdemeanor  if  the  appellants  did  not  object. 

Shee,  J.  concurred. 

Conviction  affirmed. 

Attorney  for  the  respondents,  the  Solicitor  to  the  Post-office. 
Attorneys  for  the  appellants,  Litc/ifield  B,nd  G.  H.  Hawley. 
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CENTRAL  CRIMINAL  COURT. 

May  11,  1864. 
(Before  Williams,  J.) 
Reg.  v.  Batstone  and  another,  {a) 

Indictment  under  24  ^  25  Vict,  c.  97,  ss.  7  and  8 — Malicious  injuries  to 

property. 

Wilfully  throwing  a  light  into  a  post-office  letter-box  in  a  house  with  the 
ifttention  of  burning  the  letters  but  not  the  house  is  not  a  felony  within 
the  24  4-  25  Vict.  c.  97,  ss.  7,  8. 

THE  prisoners  were  charged  with  feloniously  setting  fire  to 
twenty-one  post  letters,  in  a  building,  other  persons  being 
therein. 

Metcalfe  {Patteson  with  him)  for  the  prosecution. 
^.  Cooper  for  the  prisoners. 
The  indictment  was  as  follows : 

Central  Criminal  Court )    The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  J    oath  present,  that  Albert  Batstone,  late  of  the 

parish  of  Paddington,  in  the  county  of  Middlesex,  labourer,  and  Warren 
Batstone,  late  of  the  same  place,  labourer,  on  the  11th  day  of  April,  in 
the  year  of  our  Lord  1864,  at  tbe  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully,  maliciously, 
and  feloniously  did  set  fire  to  certain  matters  and  thingn,  to  wit,  twenty- 
one  post  letters,  the  property  of  Her  Miy'esty's  Postmaster-General,  then 
being  in  a  certain  building,  to  wit,  the  dwelling-house  of  one  Samuel 
Sharman,  there  situate,  the  said  Samuel  Sharman,  Elizabeth  Sharman,  his 
wife,  Robert  Smith,  and  divers  other  persons  then,  to  wit,  at  the  time  of 
the  committing  of  the  felony  aforesaid,  being  in  the  same  dwelling-house,, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count. — For  unlawfully,  maliciously,  and  feloniously  setting 
fire  to  certain  matters  and  things,  the  property  of  Her  Majesty's  Post- 
master'General,  to  wit,  twenty-one  post  letters,  being  in  a  certain 
building,  to  wit,  a  house  there  situate  in  the  possession  'and  occupation 
of  Samuel  Sharman,  with  intent  to  injure  and  defraud,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  • 

(a)  Reported  bj  Rubkbt  OakiiiGE,  Esq.,  Barrister-at-Lair. 
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Third  count. — For  unlawfully,  feloniously,  and  maliciously  by  a 
certain  overt  act,  to  wit,  by  then  and  there  throwing,  placing,  and 
depositing  divers  pieces  of  lighted  paper  in  a  certain  place  for  the 
receipt  of  post  letters,  being  then  in  and  part  and  parcel  of  a  certain 
building,  to  wit,  the  dwelling-house  of  the  said  Samuel  Sharman,  did  then 
and  there  attempt  unlawfully,  &c.,  to  set  fire  to  certain  matters  and  things, 
t6  wit,  forty  post  letters,  being  in  the  said  dwelling-house  of  the  said 
Samuel  Sharman,  he  the  said  Samuel  Sharman,  Elizabeth  Sharman,  his 
wife,  Robert  Smith,  and  divers  other  persons  then,  to  wit,  at  the  time  of 
committing  of  the  felony  last  aforesaid,  being  in  the  said  last  mentioned 
dwelling-house,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Fourth  count, — For  unlawfully,  maliciously,  and  feloniously  by  a  cer- 
tain overt  act  by  then  and  there  throwing,  placing,  and  depositing  divers 
pieces  of  lighted  paper  into,  upon,  and  against  a  certain  matter  and  thing, 
to  wit,  a  post  letter-box,  then  being  in  and  against  a  certain  building,  to 
wit,  the  dwelling-house  of  the  said  Samuel  Sharman  there  situate,  did 
then  and  there  attempt  unlawfully,  maliciously,  and  feloniously  to  set  fire 
to  the  said  post  letter-box  so  then  and  there  being  in  and  against  the 
said  dweUing-house  of  the  said  Samuel  Sharman,  he,  the  said  Samuel 
Sharman,  Elizabeth  Sharman,  his  wife,  Robert  Smith,  and  divers  other 
persons  then  and  there  being  in  the  said  last  mentioned  dwelling-house, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count. — ^For  unlawfully,  maliciously,  and  feloniously  placing 
down  pieces  of  lighted  paper  against  a  certain  building,  to  wit  a  dwelling- 
house  of  the  said  Samuel  Sharman,  and  then  and  thereby  attempting  to 
set  fire  to  the  said  dwelling-house  of  the  said  Samuel  Sharman,  the  said 
Samuel  Sharman,  Elizabeth  Sharman,  his  wife,  Robert  Smith  and  others 
being  in  the  said  last-mentioned  dwelling-house,  against  the  form  of  the 
statute,  &c. 

Sixth  count — ^For  unlawfully,  maliciously,  and  feloniously  by  then  and 
there  throwing,  &c.,  divers  pieces  of  lighted  paper  in  and  against  a 
certain  house  in  the  possession  and  occupation  of  the  said  Samuel  Sharman, 
did  then  and  there  attempt  to  set  fire  to  the  said  dwelling-house,  with 
intent  thereby  to  injure  and  defraud,  against  the  form  of  the  statute,  &c. 

By  statute  24  &  25  Vict,  c  97,  intituled  **  An  Act  to  consoli- 
date and  amend  the  Statute  Law  of  England  and  Ireland  relating 
to  malicious  injuries  to  property,"  it  is  enacted  as  follows : — 

Sect.  7. — ^Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any 
matter  or  thing  being  in,  against  or  under  any  building,  under  such  cir- 
cumstances that  if  the  building  were  thereby  set  fire  to  the  offence 
would  amount  to  felony,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with 
or  without  hard  labour,  and  if  a  male  under  the  age  of  sixteen  years 
with  or  without  whipping. 

Sect.  8. — Whosoever  shall  unlawfully  and  maliciously,  by  any  overt 
act,  attempt  to  set  fire  to  any  building  or  any  matter  or  thing  in  the  last 
preceding  section  mentioned  under  such  circumstances  that  if  the  same 
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were  thereby  set  fire  to,  the  offender  would  be  guilty  of  felony,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen 
years  with  or  without  whipping. 

The  prosecution  was  conducted  by  the  Solicitor  to  the  Post-oflSce, 
and  the  case  against  the  prisoners  was  as  follows: — They  were 
brothers  living  in  the  neighbourhood  of  Notting-hill,  and  earned  a 
living  as  errand  lads.  One  was  sixteen,  the  other  eighteen  years 
of  age.  About  one  in  the  morning  of  the  14th  of  April  a  police 
constable  saw  them  standing  on  the  pavement  opposite  the  post- 
office  in  Alexander-street;  the  younger  one  lighted  his  pipe  from  a 
piece  of  paper^  and  then  spoke  to  his  brother.  The  letter  box  of  the 
post-office  is  upon  the  floor  under  the  shop  window  ledge,  and  letters 
are  dropped  in  from  the  ordinary  slit  outside.  Both  then  went 
close  to  the  letter  box,  and  the  younger  one  was  about  to  drop  in 
the  remains  of  the  lighted  paper,  when  the  elder  prisoner  said, 
**  What  the  devil  is  the  use  of  that,  it  is  not  half  big  enough." 
He  then  lighted  a  larger  piece  and  dropped  both  pieces  through 
into  the  box.  Both  ran  away,  and  the  policeman  came  from  his 
hiding  place,  pursued,  and  took  them  into  custody.  On  examining 
the  box,  the  pieces  of  paper  were  found  smouldering  on  the  top 
of  some  letters,  and  twenty-one  letters  were  partly  burnt.  These 
facts  were  proved  by  the  witnesses,  and  at  the  close  of  the  case 
for  the  prosecution, 

Williams,  J. — How  can  you  support  this  indictment?  From 
the  evidence  it  appears  that  this  act  on  the  part  of  the  prisoners 
was  what  is  vulgarly  called  a  *^  lark,"  and  that  there  was  no 
intention  to  set  fire  to  the  house. 

Metcalfe, — This  was  a  mischievous  act  liable  to  be  fraught  with 
most  dangerous  consequences,  and  one  which  the  Act  of  Parliament 
was  specially  framed  to  meet. 

Williams,  J. — Mo  doubt  if  they  intended  the  fire  to  do  its 
worst  they  would  be  guilty,  but  if  they  only  set  fire  to  the  letters, 
and  it  was  contrary  to  their  intention  to  burn  the  house,  even  if 
the  house  had  been  burned  they  would  not  have  been  guilty.  I 
shall  so  leave  the  case  to  the  jury. 

Not  guilty. 
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NORFOLK  CIRCUIT. 

Summer  Assizes. 
Norwich^  August  4,  1864. 
(Before  Channell,  B.) 

Reg.  r.  Cory,  (a) 

LMTceny — Pheasants  in  coops  under  a  hen. 

Young  pheasants^  hatched  by  a  hen^  and  under  the  care  of  the  hen  in  a 
coopy  in  afield  at  a  distance  from  a  dwelling-house ^  are  the  subjects  of 
larceny. 

THE  prisoner  was  indicted  for  stealing  eighty  tame  pheasants, 
the  property  of  the  Rev.  C.  D.  Brereton,  at  Little  Mas- 
singhan),  on  July  5.  There  was  also  a  count  for  receiving 
the  same^  knowing  themr  to  have  been  stolen. 

Stevenson  for  the  prosecutor. 

W,  Cooper  for  the  prisoner. 

It  was  proved  by  the  prosecutor's  keeper  that  he  had  reared  about 
006  hundred  and  seventy-five  pheasants  for  his  master,  that  he 
had  seen  them  safe  on  the  evening  of  July  4,  and  so  late  as 
two  o'clock  on  the  morning  of  July  5.  Going  again  between  four 
and  five  he  found  that  eighty  of  them  were  gone  from  the  coops 
where  they  had  been  with  the  hens ;  he  saw  the  tracks  of  the  feet 
of  two  men  and  also  the  track  of  a  cart  near  the  field  where  the 
coops  were;  several  other  dead  birds  were  picked  up.  On  the 
same  day  the  prisoner  went  to  a  public-house  at  Swafiliam,  and 
offered  forty  brace  of  young  pheasants  for  sale  to  a  Mr.  Leeds,  who 
refused  to  buy.  In  the  afternoon  of  the  same  day  he  asked  a 
neighbour  to  lend  him  the  use  of  a  shed  to  put  some  chickens  in, 
which  was  given,  and  afterwards  it  was  found  full  of  young 
pheasants.     One  of  them  was  produced  and  identified. 

At  the  close  of  the  case  for  the  prosecution, 

Cooper  objected  that  pheasants  reared  under  hens  in  coops,  in  a 
field  at  some  distance  from  a  dwelling-house,  and  designed  to  be 
turned  out  and  become  wild,  and  which  were  by  nature  very  wild, 

(a)  Reported  by  Robert  Orridge,  Esq.,  Barrister-at- Lnw. 
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Rko.       as  the  keeper  had  proved,  were  not  the  subjects  of  larceny  at 
CoBT.       common    law,   as   they  did   not    come  within   the  exception   as 

pheasants  or  partridges  in  a  mew ;  nor  were  they  within  the  terms 

^—  of  the  24  &  25  Vict  c.  96,  s.  21,  which  applied  to  birds,  beasts,  or 
Larceny—  Other  animals  ordinarily  kept  in  a  state  of  confinement  for  any 
FhtoMtnit.     domestic  purpose. 

Channell,  B. — The  keeper  proved  that  they  were  hatched  by 
hens,  brought  up  in  coops,  and  therefore  in  confinement^  and  the 
larder  was  their  ultimate  destiny.  I  shall  leave  it  to  the  jury  to 
say  whether  those  pheasants  were  ferce  naturce^  or  tame. 
Cooper  having  addressed  the  jury  for  the  prisoner, 
Channell,  S.  (to  the  jury). — As  a  matter  of  law,  I  have  no 
difficulty  whatever  in  telling  you  that  these  pheasants,  having  been 
hatched  by  hens,  and  reared  in  a  coop,  were  tame  pheasants  at  the 
time  they  were  taken,  whatever  might  have  been  their  destiny 
afterwards.  Being  thus,  the  prosecutor  had  such  a  property  in 
them  that  they  would  become  the  subject  of  larceny,  and  the 
inquiry  for  stealing  them  would  be  of  precisely  the  same  nature 
as  if  the  birds  had  been  common  fowls  or  any  other  poultry,  the 
character  of  the  birds  in  no  way  afiecting  the  law  of  the  case,  but 
only  the  question  of  identity.  [His  Lordship  then  commented  on 
the  evidence.] 

GniUy  of  receiving. 
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COURT  OF  CRIMINAL  APPEAL- 

January  21  and  28,  1865. 

(Before  Cockbubn,  C.J.,  Erle,  C.J.,  Pollock,  C.B.,  Wil- 
liams, J.,  Martin,  B.,  Willbs,  J.,  Channell,  B., 
KeatinQ)  Blackburn,  and  Mellor,  JJ.,  Pigott,  B., 
and  Shee,  J.) 

Reg.  v.  James  Rowton.  (a) 

Evidence — General  good  character  of  prisoner — Evidence  to  rebut. 

When  a  prisoner  calls  evidence  of  general  good  character^  the  prosecutor 
may  call  evidence  to  rebut  it. 

Evidence  to  general  good  character  of  a  prisoner  must  be  in  the  nature 
of  reputation^  and  not  of  the  individual  opinions  of  the  witnesses  as  to 
the  disposition  or  tendency  of  the  prisoner's  mind  {Erie,  C.J.  and 
Willes^ «/.  dissentientibus). 

Witnesses  to  character  cannot  go  into  particular  facts  in  support  of  it* 

A  witness  called  to  rebut  evidence  of  general  good  character  of  the  pri- 
sanery  who  was  charged  with  committing  an  indecent  assault^  said  that 
he  knew  nothing  of  the  opinion  of  the  neighbourhood  as  to  the  pri- 
Sonet's  charactery  because  he  was  only  a  boy  at  school  when  he  knew 
the  prisoner  ;  but  his  own  opinion  and  that  of  his  brothers^  who  were 
also  pupils  of  the  prisoner^  was,  that  his  character  was  that  of  a  man 
capable  of  the  grossest  indecency : 

Heldy  that  this  answer  was  inadmissible^  as  it  was  in  the  nature  of  a 
statement  of  a  particular  fact, 

CASE  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal 
by  the  Deputy- Assistant  Judge  at  the  Middlesex  Sessions. 
The  case  was  argued  before  Pollock,  C.B.,  Willes,  J.,  Chan- 
nell, B.,  Byles  and  Shee,  J  J.,  on  the  19th  November,  1864,  but 
the  Court  being  divided  in  opinion  the  case  was  directed  to  be 
reargued  before  twelve  judges'. 

Case. 

James  Rowton  was  tried  before  me,  at  the  Middlesex  Sessions, 
on  the  30th  September,  1864,  on  an  indictment  which  charged 
him  with  having  committed  an  indecent  assault  upon  George  Low, 
a  lad  about  fourteen  years  of  age. 

On  the  part  of  the  defendant,  several  witnesses  were  called  who 
had  known  him  at  different  periods  of  his  life,  and  they  gave 
him  an  excellent  character  as  a  moral  and  well-conducted  man. 

(a)  Reported  by  Johh  Thompsoh,  Esq.,  BAiriater-at-Lftw. 
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Rkg.  On  the  part  of  the  prosecution  it  was  proposed  to  contradict 

James       ^^^^  testimony,  and  a  witness  was  called  for  that  purpose. 
Ro^ivToif.         This  was  objected  to  by  the  defendant's  counsel,  who  contended 

that  no  such  evidence  was  receivable,  and  recited  the  case  of  Reg. 

If^-        V.  Burt  and  others,  5  Cox  0.  C.  284. 
Evidence  of       I  thought  the  evidence  was  admissible,  and  after  the  witness  had 
eharacter-^    Stated  that  he  knew  the  defendant,  the  following  question  was  put 
^^^'      to  him: 

What  is  the  defendant's  general  character  for  decency  and 
morality  of  conduct  ? 

His  reply  was,  "I  know  nothing  of  the  neighbourhood's 
opinion,  because  I  was  only  a  boy  at  school  when  I  knew  him ; 
but  my  own  opinion,  and  tlie  opinion  of  my  brothers  who  were 
also  pupils  of  his,  is,  that  his  character  is  that  of  a  man  capable  of 
the  grossest  indecency  and  the  most  flagrant  immorality." 

It  was  objected  that  this  was  not  legal  evidence  at  all  of  bad 
moral  character. 

I  considered  that  it  was  some  evidence,  and  I  left  the  weight 
and  effect  of  it  as  an  answer  to  the  evidence  of  good  character,  to 
be  determined  by  the  jury. 

The  defendant  was  convicted,  and  is  now  in  prison  awaiting  the 
judgment  of  your  Lordships. 

The  questions  upon  which  I  respectfully  request  your  decision 
are — 

1.  Whether,  when  witnesses  have  given  a  defendant  a  good 
character,  any  evidence  is  admissible  to  contradict.* 

2.  Whether  the  answer  made  by  the  witness  in  this  case  was 
properly  left  to  the  jury. 

Joseph  Payne,  Deputy- Assistant  Judge. 
October  22,  1864. 

Sleiffh  for  the  prisoner. — This  conviction  cannot  be  sustained. 
First,  as  to  whether  evidence  can  be  called  on  the  part  of  the 
prosecution  to  contradict  the  evidence  of  general  good  character 
given  for  the  prisoner.  In  the  case  of  Reg.  v.  Burt,  5  Cox  C  C. 
284,  Martin,  B.,  after  consulting  with  Erie,  J.,  ruled  that  it 
could  not.  The  question  of  the  prisoner's  character  forms  no  part 
of  the  record  or  of  the  issue ;  and  the  earliest  reported  case  in 
which  evidence  of  character  was  received,  Reg.  v.  Harris,  7  St. 
Tr.  930,  seems  to  put  its  admissibility  infavorem  vitce  (2  Russ.  on 
Crimes,  784.)  In  BuUer's  N.  P.  295,  it  is  said  :  *'  The  prose- 
cutor cannot  enter  into  the  defendant's  character  unless  the  defen- 
dant enable  him  so  to  do  by  calling  witnesses  in  support  of  it,  and 
even  then  the  prosecutor  cannot  examine  to  particular  facts,  the 
general  character  of  the  defendant  not  being  put  in  issue,  but 
coming  in  collaterally :"( C/arA^  v.  Periam,  2  Atk.  333-337.) 
Secondly,  as  to  the  other  question  reserved,  whether  the  answer  of 
the  witness  was  properly  left  to  the  jury,  it  is  submitted  that  it 
was  not.  No  specific  fact  or  individual  opinion  of  a  witness  in 
support  or  impeachment  of  the  prisoner's  character  can  be  admitted 
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in  evidence.  The  only  admissible  evidence  is  that  of  the  reputa- 
tion which  the  prisoner  has  held,  not  what  opinion  any  one  person 
may  have  formed  of  him,  and  on  that  ground  it  is  submitted 
that  the  individual  opinion  of  any  person^  no  matter  the 
number  of  years  he  may  have  known  the  prisoner,  or  what 
opportunities  he  may  have  had  of  judging  of  his  character,  is 
inadmissible.  The  learned  counsel  then  referred  to  the  definition 
of  the  word  **  character*'  given  in  Johnson's,  Webster's,  and 
Richardson's  Dictionaries,  and  also  to  Erskine's  eloquent  defini- 
tion of  it  in  Hardy" $  ca^e,  24  St.  Tr.  1079;  and  the  following 
authorities :  (2  Stark,  on  Evid.  304,  2nd  edit. ;  1  Phil,  on  Evid. 
507  (edit.  1852),  Bex  v.  Cole  (M.  S.  S.);  3  Bentham,  191-195 
(Rationale  of  Evidence);  Best  on  Evid.  326  (edit.  1854)  ;  Rook-^ 
wood's  case^  13  St.  Tr.  211 ;  Bex  v.  Davisofiy  31  St.  Tr.  189-190; 
Rex  V.  Jonesy  Ibid.  310;  Sharp  v.  Scoging^  Holt  N.  P.  541  ; 
Mawson  v.  Hartsinky  4  Esp.  102 ;  Attorney- General  v.  Hitchcock^ 
llJur.  476.) 

G.  Tayler  for  the  prosecution. — (The  Court  informed  him  that 
he  need  only  address  his  argument  to  the  second  question.) — With 
respect  to  the  answer  of  the  witness  that  was  left  to  the  jury, 
there  is  no  rule  of  law  by  which  it  can  be  excluded.  The  objec* 
tion  is  rather  one  of  form  than  of  substance.  There  is  no 
authority  for  saying  that  the  witness  should  have  been  stopped  as 
soon  as  he  had  said  that  he  knew  nothing  of  the  neighbourhood's 
opinion.  There  is  a  wide  distinction  between  a  witness  stating 
his  own  opinion,  or  the  judgment  he  has  formed  of  the  prisoner's 
character,  and  his  going  on  to  state  particular  facts  in  support  of 
character.  The  only  limit  that  ought  to  be  put  on  evidence  as  to 
character  is,  that  the  witness  must  not  go  into  particular  facts. 
In  this  case  the  answer  of  the  witness  was  substantially  a  general 
opinion  formed  by  him  of  the  prisoner's  character.  [Cockburn, 
C.J. — In  that  sense  the  word  character  is  synonymous  with  dis- 
position. Erle,  C.J. — The  question  of  character  in  this  case  is, 
what  was  the  disposition  of  the  prisoner  with  regard  to  such 
offences  ?]  The  prisoner,  by  calling  witnesses  to  his  character^ 
raised  the  question,  what  was  the  disposition  or  tendency  of  his 
mind  in  such  cases.  Evidence  of  character  does  not  mean  evidence 
of  reputation  in  the  same  sense  as  when  reputation  is  applied  to 
cases  of  right  of  way^  or  ancient  customs,  or  matters  of  that 
nature.  It  has  relation  to  the  opinion  or  judgment  formed  by  his 
fellows  of  a  man's  conduct.  The  only  authority  for  saying  that  a 
witness's  individual  opinion  or  judgment  of  a  man's  character  is 
inadmissible  is  that  of  Lord  P^llenborough  in  Rex  v.  Jones, 
[Pollock,  C.B. — A  master  who  can  speak  to  a  servant's  character 
for  a  number  of  years  for  honesty  and  fidelity  is  surely  entitled 
to  do  so.]  In  Rex  v.  Jones  no  doubt  Lord  Ellenborough  said,  on 
a  question  of  character,  that  it  must  be  reputation,  and  not  what 
a  man  knows  of  any  particular  act  of  the  prisoner's.  The  learned 
counsel  then  reviewed  the  authorities  cited  on  the  other  side,  and 
submitted  to  the  Court  that  the  opinion  or  judgment  formed  by  a 
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particular  witness  was  admissible  as  evidence  of  character,  and 
that  the  only  exclusion  was  as  to  the  statement  of  particular  facta 
in  support  of  such  general  opinion:  (Taylor  on  Evidence ;  Best  on 
Evidence,  367  (3  edit.)  ;  Matoson  v.  Hartsink,  4  Esp.  102  ;  Penny 
V.  WatU,  2  De  G.  &  Sm.  528;  Rex  v.  Murphyj  9  St.  Tr.  725.) 
Sleigh  was  heard  in  reply. 

Judgment. 

CoCKBUBN,  C.  J. — The  question  in  this  case  is,  whether  the  answer 
given  by  a  witness,  who  was  called  to  rebut  the  general  evidence  to 
good  character  which  had  been  given  in  favour  of  the  prisoner,  and 
who  was  asked  what  the  defendant's  general  character  for  decency 
and  morality  and  whose  answer  was,  to  the  effect  or  in  these  terms, 
^'  I  know  nothing  of  the  neighbourhood's  opinion,  because  I  was 
only  a  boy  at  school ;  but  my  own  opinion  and  the  opinions  of  my 
brothers  who  were  also  pupils  of  his  is,  that  his  character  is  that  of 
a  man  capable  of  the  grossest  indecency  and  the  most  flagrant  immo- 
rality ;"  the  question  is  whether  it  was  proper  to  leave  that  answer 
to  the  consideration  of  the  jury  who  tried  the  case.  I  am  of  opinion 
that  it  was  not,  and  the  conviction  therefore  cannot  stand.  Two 
questions  present  themselves ;  the  first,  whether  when  evidence  in 
favour  of  the  character  of  the  prisoner  has  been  given  on  his 
behalf,  evidence  of  bad  character  can  be  adduced  upon  the  part 
of  the  prosecution  to  rebut  the  evidence  so  given.  I  am  clearly 
of  opinion  that  such  evidence  may  properly  be  received.  It  is 
true,  that  probably  in  the  experience  of  all  of  us  no  occasion  has 
presented  itself  when  such  evidence  has  been  given  on  the  part  of 
the  prosecution.  That  may  be  easily  explained  by  the  circum- 
stance that  it  seldom  happens  that  evidence  is  called  to  the 
character  of  a  prisoner,  when  those  who  represent  the  prisoner  are 
aware  that  the  character  will  be  liable  to  oe  rebutted.  Notice  is 
often  given  from  a  sense  or  spirit  of  fairness  by  the  prosecuting 
counsel,  that  if  any  attempt  is  made  to  set  up  the  character  of  the 
prisoner  against  the  facts  adduced  on  the  part  of  the  prosecution, 
that  they  will  be  met  either  by  a  rigorous  cross-examination  or 
rebutting  evidence ;  but  it  seems  to  me  when  we  come  to  consider 
whether  such  evidence  is  admissible,  speaking  logically  and 
reasonably,  it  is  impossible  to  come  to  any  other  than  one  conclu- 
sion. It  has  been  put,  that  evidence  in  favour  of  the  character  of 
a  person  on  his  trial  raises  a  collateral  issue.  I  can  hardly  think 
that  it  is  a  collateral  issue  in  the  proper  sense  of  the  term ;  it 
becomes  one  of  the  pivots  on  which  the  jury  are  to  found  their 
verdict  and  take  into  their  consideration  with  the  evidence ; 
and  if  the  prisoner  thinks  proper  to  raise  that  issue  as  one  of  the 
elements  for  the  consideration  of  the  jury,  nothing  can  be  more 
unfair  or  unjust,  and  fatal  to  the  proper  administration  of  justice, 
than  that  the  evidence  should  go  to  the  jury  altogether  one-sided 
in  its  nature,  and  that  the  prisoner  should  have,  on  the  considera- 
tion of  his  guilt  or  innocence,  the  advantage  of  an  assumed 
unblemished  character,  when  in  point  of  fact,  if  his  true  character 
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wasknown^  it  would  be  found  to  be  just  the  reverse ;  and  therefore 
that  is  a  ground  and  a  reasonable  ground  for  not  excluding  it. 
Assuming,  however,  that  the  evidence  was  properly  received  to 
rebut  the  prior  evidence  of  good  character  adduced  by  the  prisoner, 
the  question  still  presents  itself  of  whether  the  answer  which  was 
given  to  a  question  perfectly  legitimate  in  its  character  was  an 
answer  which  it  was  proper  to  leave  to  the  jury.  In  the  first 
instance,  it  becomes  necessary  to  consider  what  is  the  meaning  of 
evidence  to  character.  It  is  laid  down  in  the  books  that  a  prisoner 
is  entitled  to  give  evidence  as  to  his  general  character.  What  does 
that  mean?  Does  it  mean  evidence  as  to  his  reputation  amongst 
those  to  whom  his  conduct  and  position  is  known,  or  does  it  mean 
evidence  of  disposition  ?  I  think  it  means  evidence  of  reputation 
only.  I  quite  agree  that  what  you  want  to  get  at,  as  bearing 
materially  on  the  probability  or  improbability  of  the  prisoner's 
guilt,  is  the  tendency  or  disposition  of  his  mind  to  commit  the 

E articular  offence  with  which  he  stands  charged ;  but  no  one  ever 
eard  of  a  question  put  deliberately  to  a  witness  called  on 
behalf  of  a  prisoner  as  to  the  prisoner's  disposition  of  mind. 
The  way,  and  the  only  way  the  law  allows  of  your  getting  at 
the  disposition  and  tendency  of  his  mind  is  by  evidence  as  to 
general  character  founded  upon  the  knowledge  of  those  who 
know  anything  about  him  and  of  his  general  conduct.  Now  that 
is  the  sense  in  which  I  find  the  word  character  used  and  applied  by 
all  the  text  writers  of  authority  upon  the  subject  of  evidence.  Mr. 
Russell  in  his  book;  which  has  now  become  a  standard  work  of 
authority,  puts  the  admissibility  or  the  reception  of  evidence  to 
character  upon  this  ground,  that  the  fact  of  a  man  having  had  an 
nnblemished  reputation  up  to  the  time  of  the  particular  transaction 
in  question,  leads  strongly  to  the  presumption  that  he  was  incapable 
of  committing,  and  therefore  did  not  commit  the  offence  with  which 
he  stands  charged.  We  are  not  now  considering  whether  it  is 
desirable  that  the  law  of  England  should  be  altered  in  this  respect, 
or  whether  it  should  be  competent  for  you  to  get  at  the  tendency 
and  disposition  of  a  man's  mind,  which  becomes  an  element  in  the 
consideration  of  the  case,  by  evidence  of  his  general  disposition. 
It  may  be  that  it  would  be  expedient  to  import  into  the  adminis- 
tration of  our  law  the  practice  of  some  other  countries  and  to  go 
into  the  history  of  a  man's  antecedents,  with  the  view  on  the  part 
of  the  prosecution  of  showing  that  he  is  capable  and  therefore 
likely  to  commit  the  offence ;  or,  stopping  short  of  that,  it  may  be 
expedient  that  if  you  allow  the  prisoner  the  advantage  of  intro- 
ducing, if  he  pleases,  the  issue  of  character  to  go  into  the  facts 
from  which  the  inference  as  to  character  might  be  drawn  in  his 
favour.  No  one  pretends  that  you  can  ask  as  to  a  specific  fact, 
though  every  one  will  agree  that  one  fact  of  honesty  or  dishonesty, 
as  the  case  may  be,  would  weigh  infinitely  more  than  the  opinion 
of  his  friends  or  neighbours  as  to  his  general  character.  But  that 
cannot,  according  to  the  practice,  be  done.  The  truth  is,  this  part 
of  our  law  is  an  anomaly.     Although,  logically  speaking,  it  is 
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Rx^  quite  clear  that  an  aDtecedent  bad  character  would  fbrm  quite  aa 
Jaheb  reasonable  a  ground  for  the  presumption  and  probability  of  guilt  a^ 
BowTOH.      previous  good  character  lays  the  foundation  of  innocence,  yet  you 

cannot,  on  the  part  of  the  prosecution,  go  into  evidence  as  to  bad 

character.     This  allowing  of  evidence  of  good  character  in  favour 

EvUmetaf  of  the  prisoner  to  be  given,  has  grown  up  from  a  desire  to 
cAuracwr—  administer  this  part  of  our  law  with  mercy  as  far  aa  possible.  It 
has  sprung  up  from  a  time  when  the  law  was  according  to  the 
common  estimation  of  mankind  severer  than  it  should  have  been. 
Be  that  as  it  may,  this  class  of  evidence  has  engrafted  itself  as  a 
sort  of  anomalous  exception  on  our  law,  and  we  must  deal  with  it 
as  we  find  it,  and  the  opinion  of  all  who  have  dealt  with  the  snb- 
iect  of  evidence  is,  that  it  is  to  reputation  we  must  confine  it.  It 
IS  true  that  in  practice,  whenever  a  witness  is  called  to  character  it 
gives  a  greater  cogency  and  force  to  his  evidence,  if  the  evidence 
oe  introduced  by  a  statement  of  circumstances  from  which  it  may 
be  the  mote  apparent  and  readily  believed  that  the  witness  has  had  a 
full  and  abundant  opportunity  to  acquire  information  bo  as  to  be  able 
to  speak  satisfactorily  upon  the  character  of  the  prisoner;  and  in  prac- 
tice it  is  very  often  carried  beyond  what,  I  think,  if  we  stood  upon 
the  strict  letter  of  the  law,  can  be  altogether  justified.  But  Mr. 
Phillips  has  truly  pointed  out  that  facts  which  do  not  come  within 
the  rule  that  evidence  may  be  received  of  general  character,  are  very 
often  given  in  evidence  in  favour  of  prisoners.  But  when  we  come  to 
consider  the  question  of  what,  iu  the  strict  interpretation  of  the  law, 
is  the  limit  of  such  evidence,  I  must  say,  in  my  judgment,  it  must 
be  restrained  to  this,  the  evidence  must  be  of  the  man's  general 
reputation  and  not  the  individual  opinion  of  the  witness.  I 
put  a  question  in  the  course  of  the  discussion,  to  which  I  did 
not  receive  an  answer  which  at  all  tended  to  shake  my  opinion  upon 
this  point ;  and  the  question  was — suppose  a  witness  acknowledges, 
in  answer  to  a  question  put  to  him  relative  to  the  general  cha- 
racter of  the  accused,  that  he  knows  nothing  of  the  general  character, 
but  that  he  had  had  abundant  opportunity  of  forming  an  individual 
opinion  as  to  his  honesty  or  the  particular  moral  quality  that  came 
in  question  in  the  particular  case,  I  take  it  to  be  clear  that  if 
that  question  be  objected  to,  it  could  not  be  received  in  evidence. 
The  witness  who  acknowledged  that  he  knew  nothing  of  the 
general  character,  and  had  no  opportunity  of  knowing  it  in  the 
sense  of  reputation,  would  not  be  allowed  to  give  an  opinion  as 
to  a  man's  character  in  the  more  limited  sense  of  his  dispodtion. 
Now,  then,  if  that  be  the  true  doctrine  on  the  subject  of  the 
admissibility  of  evidence  to  character  in  favour  of  the  prisoner, 
the  next  question  that  presents  itself  is  within  what  limits  must 
the  rebutting  evidence  be  confined  which  is  adduced  to  meet  that 
evidence  which  the  prisoner  has  brought  forward?  Xow,  I  think 
that  evidence  must  be  of  the  same  character  and  kept  within  the 
same  limits ;  that  while  you  can  give  evidence  of  general  good 
character,  so  the  evidence  called  to  rebut  it  mu::t  be  evidence  of 
the  same  general  description  showing  that  the  evidence  which  has 
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been  given  to  establish  a  good  reputation  on  the  one  hand  is  not  ^"o* 
true  because  the  man's  general  reputation  was  bad.  Now,  then,  jj^es 
what  is  the  answer  in  the  present  case  ?  The  witness,  it  seems,  Rowtom. 
disclaims  all  knowledge  as  to  the  gener^  reputation  of  the 
accused ;  what  he  says  is  this : — "  I  know  nothing  of  the  neigh- 
bourhood's opinion."  I  take  the  word  neighbourhood  to  mean,  Evidence  of 
•*  I  know  nothing  of  the  opinion  of  those  with  whom  the  man  has  character^ 
in  the  ordinary  occupations  of  life  been  brought  immediately  into  ^^»*'- 
contact.  I  knew  him  and  so  did  two  brothers  of  mine  when  he 
was  in  school,  and,  in  my  opinion,  his  disposition," — in  that  sense 
the  word  *'  character  "  comes  in  question  when  you  look  at  the 
answer, — "  in  my  opinion  his  disposition  is  such  that  he  is  capable 
of  committing  the  class  of  offences  with  which  he  stands  charged." 
I  am  strongly  of  opinion  that  the  evidence  is  not  admissible. 
Now,  just  test  it ;  in  the  one  instance,  when  a  witness  is  called 
to  speak  to  the  good  character  of  the  accused,  it  would  not  have 
been  competent  to  him  to  say,  '^  I  know  nothing  of  his  general 
character,  but  I  have  had  an  opportunity  of  forming  an  opinion  as 
to  his  disposition,  and  my  opinion  is  such  that  he  is  incapable  of 
this  offence ;"  so,  on  the  other  hand,  if  the  witness  at  once  declares 
that  he  has  no  knowledge  of  the  general  character  of  the  accused, 
but  that  in  his  judgment  and  opinion  his  information  was  such  as 
to  make  it  likely  that  he  would  commit  the  offence  in  question. 
I  think,  applying  the  same  principle  and  the  same  test  to  rebut- 
ting evidence  as  to  character,  the  answer  is  not  admissible.  It  is 
not  because  an  objectionable  answer  is  given  to  an  objectionable 
question  that  the  prosecution,  or  the  party  adducing  the  evidence, 
is  concluded  by  the  answer,  and  if  the  learned  judge  who  presided 
at  this  trial  had  stopped  the  answer  before  it  was  completed,  or, 
the  answer  having  been  given  inadvertently,  without  the  oppor- 
tunity of  stopping  it,  had  told  the  jury  they  must  withdraw  it 
from  their  consideration,  I  think  the  answer  would  not  prejudice 
the  case ;  but  we  learn  from  the  report  that  the  learned  judge 
expressly  left  the  answer  to  the  jury,  directing  them  to  take  it 
into  their  account,  and  balance  the  evidence  which  had  been  given 
in  favour  of  the  prisoner's  general  character.  I  think  that  on  his 
leaving  it  to  the  jury,  it  became  a  part  of  the  case,  and  cannot  be 
treated  as  an  answer  which  was  unexceptionable  because  given  to  an 
unexceptionable  question.  I  beg,  in  conclusion,  I  may  not  be  under- 
stood as  offering  any  opinion  as  to  what  the  law  should  be  as 
to  what  evidence  or  facts  should  be  admissible  in  reference  to 
character,  either  in  chief  in  favour  of  the  prisoner,  or  in  reply  on 
the  part  of  the  prosecution.  I  take  my  stand  on  this.  I  find  it 
uniformly  laid  down  in  the  books  of  authority  that  the  evidence  to 
character  must  be  evidence  to  general  character  in  the  sense  of 
reputation ;  that  evidence  of  particular  facts  although  they  might 
go  far  more  strongly  than  the  evidence  of  general  reputation.to 
establish  that  the  disposition  and  tendency  of  the  man's  mind  was 
such  as  to  render  him  incapable  of  the  act  with  which  he  stands 
charged,  must  be  put  out  of  considemtion  altogether.     We  must 
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^^^       deal  with  the  law  as  we  find  it^  and  in  doing  so  my  opinion  is 
Jakss       ^^^  evidence  given  on   the  present  occasion  in  the  particular 
BowTOH.     answer  is  inadmissible,  and  I  come  therefore  to  the  conclusion 
" —        that  the  conviction  ought  not  to  stand. 

'  Eble,  C.J. — I  concur  with  the  Lord  Chief  Justice  in  many 

Evidence  of  parts  of  the  judgment  that  he  has  just  delivered.  The  admissibility 
<**«!'»cter-^  q(  character  for  the  prisoner  stands  on  peculiar  grounds^  and  the 
question  of  the  admissibility  of  witnesses  to  say  that  that  character 
is  undeserved  is  now  brought  for  the  first  time  for  adjudication 
before  the  Court.  I  take  the  progress  of  our  law  to  be  according 
to  the  great  interests  of  society,  and  so  the  law  is  adapted  with 
respect  to  the  admissibility  of  evidence,  and  it  ought  to  be  regu- 
lated by  aittending  carefully  to  the  interests  of  truth.  If  a  prisoner 
having  a  bad  character  proposes  to  adduce  witnesses  to  mislead  the 
Court  by  saying  that  he  nas  a  good  character,  contrary  to  the 
interests  of  truth,  then  the  falsehood  should  be  removed,  and  I 
quite  agree  with  the  Lord  Chief  Justice  that  the  evidence  in  reply  in 
this  case  was  admissible,  and  that  the  first  question  ought  to  be 
answered  accordingly.  With  respect  to  the  second  question,  I  do 
not  agree  with  the  Lord  Chief  Justice.  I  am  entirely  of  opinion 
with  him  that  individual  facts  are  to  be  excluded,  and  whether  the 
answer  given  by  the  witness  does  comprise  something  in  the  nature 
of  an  individual  fact  or  not,  I  do  not  stop  to  inquire,  because  it 
appears  to  me  that  a  question  of  very  general  importance  has  been 
raised  and  has  been  argued  ;  and  as  to  this  question  of  general 
importance  I  assume  that  the  answer  understood  in  such  sense  is 
admissible.  What  is  the  principle  of  admitting  evidence  of 
character?  I  am  of  opinion  that  the  evidence  is  admissible  for 
the  purpose  of  showing  the  disposition  of  the  party  accused,  and 
raising  a  presumption  from  that  disposition,  that  he  had  not  com- 
mitted the  crime  imputed  to  him.  Now,  disposition  cannot  be 
ascertained  directly ;  it  is  only  to  be  ascertained  by  the  opinion  of 
others,  and  the  opinion  of  others  must  be  founded  either  on  their 
own  personal  experience,  or  must  be  founded  on  the  expression  of 
opinion  by  others  whose  opinion,  if  it  ought  to  have  any  avail, 
ought  to  be  founded  on  their  personal  experience.  The  point  at 
issue  between  us  is  whether  the  Court  is  at  liberty  to  receive 
a  statement  of  the  repute  of  a  person  founded  on  personal  experi- 
ence of  the  witness  who  attends  to  give  in  evidence  his  estimate  of 
the  disposition  of  the  prisoner,  an  estimate  of  the  character  of  the 

Erisoner,  taking  it  iri  the  sense  of  disposition,  which  long  personal 
nowledge  and  acquaintance  of  his  habits  enable  him  to  form.  I 
am  of  opinion  that  each  source  of  evidence  is  admissible :  you  may 
have  the  general  rumour  prevalent  in  the  neighbourhood  where 
the  party  resides,  and,  according  to  my  opinion,  you  may  have  the 
personal  experience  of  those  who  have  had  abundant  opportunity 
of  forming  a  more  real  substantial  guiding  opinion  than  that  which 
is  to  be  gathered  from  the  casual  conversation  of  persons.  Accord- 
ing to  my  experience  I  never  saw  a  witness  examined  to  character 
without  an  inquiry  into  his  own  personal  means  of  knowledge  of 
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that  character.  I  have  never  known  the  evidence  to  go  to  the  jnry 
without,  according  to  my  experience,  their  being  told  to  estimate 
the  weight  of  the  evidence  entirely  upon  the  personal  experience 
of  the  witness.  A  witness  is  called  to  say  that  '*  this  man  has  been 
in  my  employ  for  twenty  years,  and  I  have  always  regarded  him 
with  the  highest  estimation  and  respect,  but  I  never  heard  a  human 
being  speak  of  him  in  my  life."  I  take  it  that  the  principle  that 
the  Lord  Chief  Justice  has  laid  down  would  require  that 
the  presiding  judge  when  the  evidence  was  offered  should  say 
it  is  not  admissible.  '^I  know  nothing  but  from  my  personal 
experience;  I  never  heard  a  human  being  express  an  opinion 
of  him,  but  I  have  had  abundant  experience  of  him,  and  he  is 
one  of  the  worthiest  of  the  race  he  belongs  to."  That 
is  personal  experience.  That  is  the  point  on  which  I  differ. 
To  my  mind  that  personal  experience  enables  the  witness  to  say 
^^  my  repute  of  him  is  such  as  I  express,"  and  that  personal 
experience  gives  cogency  to  the  evidence;  whereas  a  witness 
saying  **  I  have  heard  some  persons  say — I  have  heard  generally 
a  report  in  favour  of  the  prisoner,"  is  very  slight  in  comparison. 
I  think  if  the  proposition  is  that  general  character  is  alone 
admissible,  it  is  an  impossible  fact  to  state.  There  is  no  such 
thing  as  general  rumour;  it  lies  in  the  collection  of  the  sayings  of 
a  number  of  individuals ;  you  cannot  ask  who  spoke  that  as  an 
individual  fact,  but  it  is  a  general  inference  supposed  to  be  from 
hearing  a  number  of  separate  and  specific  statements  in  f^ivour  of 
the  party.  I  think  that  the  notion  that  general  character  is  alone 
admissible,  is  not  strictly  accurate,  if  you  come  to  limit  it  to 
separate  individuals.  If  a  witness  was  asked  what  individual 
has  he  ever  heard  give  a  particular  opinion — an  opinion  of  a 
particular  fact,  that  would  be  wholly  inadmissible.  I  attach 
considerable  weight  to  this  distinction,  because  in  my  opinion  the 
best  character  is  that  which  is  the  least  talked  about.  If  the 
discussion  is  whether  the  party  is  honest  or  not,  if  the  answer  is 
we  believe  him  honest,  so  far  from  that  amounting  to  evidence  in 
&vour  of  his  honesty  superior  to  that  of  a  man  whose  honesty 
was  never  thought  of  being  questioned,  I  should  say  that  it 
should  have  a  different  effect  to  that.  I  know  that  is  a  wide  and 
general  question.  I  must  sny  that  I  have  attempted  to  give 
expression  to  the  arguments  of  Mr.  Tayler,  which  commanded  my 
assent  upon  this  branch  of  the  argument,  and  I  have  stated  how 
my  experience  has  been  with  respect  to  asking  for  the  personal 
experience  of  the  witness.  When  I  look  to  the  case  of  Rex 
T.  DavidsoTiy  which  was  cited  by  the  learned  counsel  for  the 
prosecution,  I  am  strongly  confirmed  in  saying  that  in  my  opinion 
Lord  EUenborough  held,  and  Mr.  Holroyd  and  the  other  counsel 
in  that  case  were  all  of  them  of  opinion,  that  the  personal 
experience  of  a  witness,  or  an  opinion  founded  upon  his  personal 
experience,  was  admissible  in  evidence.  There  were  eleven 
witnesses  to  character  called  in  the  case  of  Rex  v.  Davidson^  and 
though  I  have  not  looked  at  the  book  for  some  time,  according  to 
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Rko.        my  experience  of  that  case,  five  or  six  out  of  the  eleven  gave  very 

James       considerable  evidence  of  their  personal  experience,  so  as  to  show 

RowToif.      the   means    they   had  of   founding    an  opinion    upon    personal 

experience.     Lord  Moira  was  the   first  witness  called,  and   he 

^^^^'  stated  that  the  prisoner  had  been  employed  in  India  and  in  other 
Evidence  of  places  for  a  great  many  years,  and  when  he  came  to  a  statement 
characfer—  of  a  specific  transaction,  then  it  was  that  Lord  EUenborough 
mits.  interfered,  and  said  particular  facts  are  never  admissible.  I  find 
out  of  the  eleven  witnesses  each  of  them  was  asked  what  were 
their  means  of  knowledge  of  the  matter,  and  what  was  their  opinion, 
and  the  question  put  was,  "In  your  opinion  is  he  capable  of 
committing  a  crime  of  this  description."  I  can  only  say  from  the 
numerous  reports  the  practice  appears  to  be  very  strongly  in 
favour  of  my  opinion,  that  witnesses  are  frequently  stopped  by  an 
attempt  to  introduce  an  individual  fact.  Means  of  knowledge  is 
the  foundation  of  the  general  inference  of  character.  Whatever 
diflTereuce  of  opinion  there  is  between  the  Lord  Chief  Justice  and 
myself  on  the  second  question,  I  entirely  concur  in  the  first 
question.  In  the  particular  case,  the  question  "what  was  the 
character  of  the  prisoner?"  and  the  answer  of  the  schoolboy  "I 
knew  him  at  school,  and  I  say  his  character  is  bad,"  if  it  had 
stopped  there  it  would  have  fallen  within  my  principle,  and  would 
have  been  admissible ;  it  was  a  statement  of  personal  experience, 
and  he  was  bound  to  give  his  answer  according  to  the  general 
inference  he  had  drawn  from  his  personal  experience  as  to  the 
character,  but  he  added  a  specific  fact,  "  My  two  brothers  told  me 
something."  That  individual  fact,  in  answer,  would  not  be 
admissible,  but  in  a  grave  case  involving  a  very  important  question 
I  cannot  put  it  minutely  on  the  particular  answer.  On  the 
general  ground  I  have  stated  I  think  that  both  questions  ought  to 
be  answered  in  the  affirmative,  and  that  the  conviction  should  be 
affirmed. 

CocKBURN,  C.J. — I  would  uot  be  thought  for  a  moment  to 
make  any  attempt  to  reply  on  anything  that  has  fallen  from  the 
Chief  Justice  of  the  Common  Pleas.  I  am  only  anxious  that 
in  consequence  of  one  observation  made,  I  should  not  for  one 
moment  be  misunderstood  in  the  judgment  I  have  pronounced. 
I  am  ready  to  admit  that  that  negative  evidence  to  which  I  have 
referred,  of  a  man  saying,  *^I  never  heard  anything  against 
the  character  of  the  person  of  whose  character  I  come  to  speak," 
should  not  be  excluded.  I  think,  though  it  is  given  in  a  negative 
form,  it  is  the  most  cogent  evidence  of  a  man's  good  character  and 
reputation,  because  a  man's  character  does  not  get  talked  about 
till  there  is  some  fault  to  be  found  with  him.  It  is  the  best 
evidence  of  his  character  that  he  is  not  talked  about  at  all.  I 
think  the  evidence  is  admissible  in  that  sense.  I  am  only  anxious 
that  I  should  not  be  misunderstood.  I  will  just  mention  that 
upon  the  first  point  all  my  learned  brothers  agree  with  the  judg- 
ment I  have  pronounced  ;  and  the  Lord  Chief  Baron,  my  brothers 
Williams,  M!artin,  Channell,  Blackburn,  Keating,  Pigott,  and 
Shee  all  concur  upon  the  second  point. 
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Martin,  B. — I  am  of  opinion  with  the  Lord  Chief  Justice  and 
the  majority  of  the  judges  that  the  presiding  judge  was  wrong 
in  allowing  the  evidence  to  go  to  the  jury.  With  respect  to  the 
first  question,  I  do  not  mean  at  all  to  differ  from  the  judgment 
that  has  been  delivered  by  the  Lord  Chief  Justice.  I  will  act 
upon  it,  as  I  consider  I  am  bound  to  do  ;  but  if  the  question  had 
depended  entirely  upon  myself  I  should  have  taken  further  time 
to  consider.  The  question  is  whether  or  not  witnesses  having 
been  called  to  character  any  evidence  is  admissible  to  contradict 
it  ?  Perhaps  it  is  impossible  to  answer  that  in  the  negative,  as  it 
is  put.  But  the  question  discussed  is  whether  or  not  when 
witnesses  have  been  called  to  give  a  good  character  to  a 
prisoner,  witnesses  are  to  be  permitted  to  be  called  to  give 
evidence  of  another  kind  as  to  his  character.  That  is  the 
matter  which  has  been  discussed  by  the  learned  counsel ;  and  the 
doubt  which  exists  upon  my  mind  is  this.  The  law  of  England 
is  made  up  of  practice  and  of  precedent ;  that  which  has  been  the 
practice  for  years  is  what  constitutes  the  law,  and  it  has  been 
found  that  it  has  been  an  expedient  practice  and  attended  with 
beneficial  results,  and  when  any  practice  is  found  wrong  the 
Legislature  has  interposed  and  set  the  matter  right.  That  is  the 
history  of  the  common  law  of  England  which  rules  the  decisions 
of  the  Courts.  Now,  in  this  particular  case  the  indictment  charged 
the  individual  with  having  committed  an  indecent  assault  on  a  lad 
of  about  fourteen  years  of  age.  If  I  were  to  be  investigating,  for 
my  own  private  satisfaction,  whether  or  not  this  prisoner  had  com- 
mitted the  offence,  I  would  make  some  inquiry  whether  or  not 
from  the  prisoner's  character  he  would  be  a  party  to  a  transaction 
of  that  sort,  and  if  I  was  informed  by  persons  in  whom  I  could 
put  trust  that  it  w^as  notorious  that  he  was  a  man  addicted  to  acts 
of  this  sort,  I  should  be  in  a  great  manner  guided  by  it,  though  it 
was  only  the  statements  of  individuals.  But  if  a  man  is  indicted 
in  a  court  of  law,  it  is  notorious  that  that  evidence  is  not  admis- 
sible, and  the  evidence  would  be  confined  to  this,  whether  or  not 
the  assault  was  committed,  and  nothing  but  evidence  directly 
bearing  upon  that  issue  would  be  permitted  at  all,  and  the 
evidence  of  disposition  of  a  person  directly  excluded.  No  counsel 
would  for  a  moment  attempt  to  adduce  such  evidence  before  a 
jury,  but  would  confine  himself  to  the  evidence  as  to  the  issue. 
The  jury  are  sworn  to  try  one  issue,  that  is  the  assault  on  George 
Low,  and  the  witnesses  are  sworn  to  give  evidence  upon  that 
issue ;  and  it  seems  to  me  the  law  is  with  respect  to  an  inquiry  of 
that  sort  that  the  evidence  shall  be  confined  to  what  bears  directly 
upon  the  issue  before  the  jury.  Now  if  this  evidence  as  to 
character  is  to  be  admissible,  and  we  acted  on  strict  principle,  as 
I  have  already  said,  the  evidence  with  regard  to  the  man's  disposi- 
tion or  character,  with  regard  to  this  offence,  would  bear  strongly 
upon  it ;  but  a  practice  has  sprung  up  that  witnesses  are  admitted 
to  be  called  when  a  man  is  charged  with  an  offence  of  any  kind 
to  give  evidence  as  to  his  good  character  with  respect  to  that 
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K&o.  species  of  crime  charged  against  him,  and  the  unlikelihood  of  his 
James  Committing  this  crime.  But  it  seems  to  me  that  is  an  anomaly. 
BowTOK.  I  gather  from  the  books  that  it  was  permitted  m  favorem  vitcBt  not 
— ^-  as  bearing  upon  the  issue,  but  as  a  matter  which  was  permitted 
]^'  by  the  benignity  of  the  law  to  be  given  in  evidence,  and  that 
Evidence  of  occurred  as  long  as  two  hundred  years  ago.  In  no  one  single 
cAarac/«r—  instance  during  the  whole  of  that  period  has  evidence  of  general 
^^'  bad  character  been  given.  No  case  can  be  cited  of  any  trial  thijt 
has  ever  taken  place  on  which  such  evidence  was  admitted.  It  is 
quite  true  that  in  several  text  bookd  it  is  stated  that  such  evidence 
is  admissible,  and  the  authors  of  those  text  books  are  persona 
whose  expression  of  opinion  is  worthy  of  the  highest  possible 
consideration.  But  not  one  of  them  has  cited  an  instance  in 
which  the  thing  has  been  done.  I  am  not  at  all  unconscious  of 
the  strength  of  the  observations  made  by  the  Lord  Chief  Justice. 
It  is  a  common  practice  that  when  the  counsel  for  the  prisoner 
intimates  an  opinion  about  hearing  witnesses  to  character,  the 
counsel  for  the  prosecution  say  "  Be  careful  what  you  are  doing, 
for  you  may  injure  your  client's  cause."  On  the  other  hand,  no 
doubt  if  this  evidence  in  reply  is  admissible,  there  would  be  a 
stronger  reason  for  it.  But  what  I  rely  on  is,  that  no  single 
instance  has  been  adduced  by  Mr.  Tayler  in  which  evidence  of 
this  sort  has  been  admitted,  and  therefore  the  doubt  at  present  on 
my  mind  leads  me  to  the  conclusion  that  the  better  way  of  treating 
the  matter  is,  not  as  though  evidence  to  good  character  is  an 
anomaly,  but  proceeding  on  a  course  of  precedents,  that  it 
will  be  better  to  leave  it  as  it  stands.  I  own  I  do  not  know 
that  much  evil  will  arise  from  it,  for  probably  notwithstand- 
ing this  judgment  the  criminal  trials  will  go  on  pretty  much 
in  the  way  that  they  have  hitherto  done.  But  such  is  the 
extreme  mischief  of  giving  evidence  of  bad  character,  given 
with  a  speech  by  the  counsel  for  the  defendant  that  he  would  be 
entitled  to  give,  and  then  a  general  reply  by  the  counsel  for  the 
prosecution  upon  the  matter,  that  I  can  see  cases  in  which  far  too 
much  weight  would  be  placed  on  such  evidence  of  general  bad 
character,  and  on  which  convictions  might  be  obtained  when 
convictions  ought  not  to  be  got.  If  it  rested  with  me  I  should 
take  time  for  further  consideration;  but  when  I  find  that  my 
learned  brothers  are  of  opinion  that  the  evidence  is  admissible,  I  can 
say  nothing  but  that  I  concur  with  them,  although  I  am  disposed 
to  act  on  what  has  been  so  far  as  I  know  the  universal  practice 
and  the  precedents  for  the  last  two  hundred  years.  I  do  not 
myself  believe  that  the  course  of  the  administration  of  the 
criminal  law  would  be  altered  by  it.  But  the  matter  may  be 
carried  to  a  greater  extent.  Suppose  a  man  tried  for  a  robbery 
in  the  street,  and  evidence  given  as  to  his  good  character,  and  a 
policeman  is  called  to  say  that  he  had  known  him  for  years  as  a 
common  thief  in  the  street,  and  that  he  has  been  apprehended  a 
dozen  times,  that  he  apprehended  him  himself,  and  that  would 
appear  from  the  decision  of  the  magistrates — the  man  being  tried 
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for  the  offence  with  which  he  is  charged,  he  is  in  reality  tried 
on  the  evidence  of  generally  being  a  thief.  It  would  be  better  to 
confine  the  real  offence  to  that  which  is  established  by  the  evidence 
applicable  to  it,  leaving  the  evidence  of  character  to  make  what 
weight  it  may  with  the  jury,  without  allowing  any  reply,  I 
acquiesce  in  the  opinion  of  the  majority  of  my  learned  brethren, 
and  of  course  will  act  upon  their  view  in  any  court  in  which  I 
may  be  called  upon  to  act-  With  respect  to  the  first  question,  I 
do  not  dissent  from  them,  and  I  have  stated  the  reasons  which 
bear  on  my  mind.  With  respect  to  the  second  question,  I  own 
that  I  think  the  evidence  ought  not  to  have  been  left  to  the  jury. 

WiLLES,  J. — I  am  of  opinion  that  upon  both  the  questions  stated 
for  the  opinion  of  the  Court  by  the  judge  who  tried  the  case, 
that  the  ruling  of  the  judge  was  right.  With  respect  to  the  first 
question  whether  evidence  was   admissible   on   the   part  of  the 

Jrosecution  to  answer  evidence  of  character  given  by  the  prisoner, 
own  that  I  should  be  glad  if  the  Court  could  have  come  to  the 
conclusion  that  such  evidence  should  be  rejected,  and  that  for  the 
reasons  stated  by  my  brother  Martin ;  but  I  am  clearly  of  opinion 
that  the  Court  could  not  come  to  that  conclusion,  because  looking 
to  the  statements  in  the  books  of  practice,  and  especially  those  in  the 
works  of  Roscoe,  Phillips  and  Starkie,  I  think  it  is  clear  that  such 
evidence  must  have  been  given  for  a  series  of  years,  and  the  practice 
must  have  been  settled  as  stated.  The  learned  writers  have  stated 
the  fact,  and  they  could  not  have  derived  their  information  from 
reported  cases,  because  no  such  cases  have  been  referred  to, 
notwithstanding  the  industry  of  counsel.  They  must  have 
spoken  from  practice,  and  what  they  had  observed.  My  reason, 
therefore,  for  believing  that  this  evidence  is  admissible  is  founded 
altogether  upon  the  fact  that  such  has,  I  believe,  in  former  times 
been  the  practice,  to  a  sufficient  extent  to  settle  the  law ;  and  the 
fact  that  we  find  no  case  reported  in  which  such  evidence  was 
given  does  not  operate  upon  my  mind,  because  the  trials  at  which 
such  a  question  could  have  arisen  are  not  reported.  There  were 
not  Nisi  Prius  reports  until  at  a  comparatively  recent  period.  I 
must  agree,  therefore,  that  the  evidence  was  admissible.  I 
have  stated  I  should  have  been  glad  if  I  could  hold  that  it 
was  not,  because  I  cannot  help  thinking  that  such  a  course 
is  exceedingly  unusual,  and  is  one  for  which  no  precedent  can 
be  produced,  and  of  which  there  is  no  information  at  the  bar 
or  upon  the  bench,  and  whatever  may  be  the  law  upon  the  subject, 
it  has  been  found  inconvenient  that  that  course  should  be  resorted 
to,  and  it  has  become  in  modem  times  obsolete.  However,  as  our 
law  is  not  subject  to  a  negative  prescription,  I  must  hold,  as  it 
appears  to  be  settled  that  such  evidence  could  be  given  when  a 
person  claims  it  for  the  interests  of  the  cause  he  represents,  that  the 
judge  is  bound  to  receive  it.  With  respect  to  the  second  ques- 
tion, I  agree  in  opinion  with  the  Lord  Chief  Justice  Erie,  and 
had  the  decision  of  the  Court  to  do  only  with  what  may  be  given 
in  evidence  in  aiiHwer  to  evidence  of  character  on  the  part  of  the 
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Rbo.        prisoner,  I  should  certainly  not  have  taken  up  time  by  making  any 

Jamu       remarks  at  all,  because,  for  the  reasons  which  I  have  stated,  and 

RowTOK.     from  the  infrequency  of  the  occurrence  of  such  a  case  and  from  the 

improbability  that  it  will  often  occur  that  such  evidence  will  be 

]^'       offered  in  future  cases,  it  would  not  be  useful  to  make  any  remarks 
Evidence  of   upou  the  Subject.      But  I  cannot  help  thinking  that  our  decision 
eharacter^    must  ncccssarily  have  a  most  important  effect  with  reference  to 
***'       what  evidence  may  be  ^ven  upon  the  part  of  the  prisoner,  and  it 
is  because  I  am  of  opinion  that  to  remain  silent  would  be  assenting 
to  what,  I  think,  would  be  a  great  hardship  on  prisoners,  I  feel 
myself  bound  to  deliver  my  opinion  at  large  upon  the  subject. 
Now,  why  is  it  that  evidence  of  character  is  admissible  upon  the 
part  of  the  prisoner  ?     I  entirely  agree  and  concur  in  the  opinion 
which  has  been  expressed  by  the  Lord  Chief  Justice  of  England, 
that  it  is  a  mistake  to  suppose  that  because  only  the  prisoner  can 
raise  the  question  of  character,  that,  therefore,  is  evidence  on  a 
collateral  issue.     It  is  not.     It  is  evidence  which  is  admissible 
because  it  makes  it  the  less  probable  that  that  which  the  prose- 
cution averred  and  had  to  make  out  by  affirmative  evidence  should 
be  true.     It  is  evidence  strictly  relevant  to  the  issue,  but  such 
evidence  is  not  admissible  upon  the  part  of  the  prosecution  for  the 
reasons  stated  by  my  brother  Martin,  because  if  the  prosecution 
were  allowed  to  go  into  such  evidence  we  should  have  the  whole 
life  of  the  prisoner  ripped  up,  and  as  has  been  witnessed  in  the 
proceedings  of  jurisdictions  where  such  evidence  is  admissible  upon 
a  charge  preferred,  you  might  begin  by  showing  that  when  a  boy 
at  school  he  had  robbed  an  orchard  and  so  read  the  rest  of  his  con- 
duct and  the  whole  of  his  life ;  and  the  result  would  be  that  a  man  on 
his  trial  would  be  overwhelmed  by  prejudice  instead  of  being  con- 
victed on  affirmative  evidence,  which  the  law  of  this  country  requires. 
The   prosecution    is    prevented  from  giving    such  evidence   for 
reasons  rather  of  policy  and  humanity  than  because  proof  that  the 
prisoner  was  a  bad  character  is  not  relevant  to  the  issue, — it  is 
relevant  to  the  issue,  but  it  is  expedient  for  the  sake  of  letting  in 
all  the  evidence  which  might  possibly  throw  light  upon  the  subject ; 
you  might  arrive  at  justice  in  one  case  and  you  might  do  injustice  in 
ninety-nine.   The  prisoner  is  bound  to  give  evidence,  the  prosecutor 
is  not.  And  those  cases  in  which  the  prosecution  is  allowed  to  go  into 
previous  acts  of  the  prisoner's  life  are  collected  for  the  purpose  of 
showing  that  he  has  nad  sufficient  opportunity  of  committing  the 
offence  and  sufficient  knowledge  necessary  for  the  person  who 
committed  it,  or  to  prove  that  in  a  particular  instance  the  acts 
could  not  have  been  accidental  or  are  not  exceptions,  and  that 
rule  has  merely  established  this,  that  it  is  not  because  a  relevant 
fact,  and  that  relevant  apart  from  it  being  a  fact  affecting  the  pri- 
soner's character ;  the  fact  that  the  relevant  facts  accidentally  arise 
does  not  change  the  principle  when  it  is  part  of  the  direct  evidence 
in   the   case.     But  the  prisoner  is  allowed  to  give  evidence  of 
character  for  the   purpose  of  showing  it  was   unlikely   that  he 
should  have  committed  the  offence.      At  once,  therefore,  we  start 
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with  this.     The  ultimate  fact  to  be  arrived  at  and  to  be  established        ^^^' 
by  such  evidence  is  that  the  prisoner's  character  in  the  sense  of  the       j^^mes 
particular  disposition  which  nature  or  education  may  have  stamped     bowton. 

upon  him  is  a  character  that  is  good  and  not  a  character  that  is        

eviL     The  evidence  of  that  the  law  has  admitted^  and  that  you        " 

should  go  into  the  apparent  disposition  of  a  man.     It  is  admitted    Evidence  of 

that  you  can  go  into  the  question  of  reputation,  or,  what  is  the    ohmractfr-^ 

same  thing,  an  opinion  good  or  bad ;  the  opinion  good,  in  the  case 

of  a  prisoner,    of  others  respecting  him.      But  I  apprehend  that 

the  former  is  the  principal  matter  to  be  inquired  into,  that  the 

latter  is  merely  accessory  and  in  the  way  of  evidence,  and  when  it 

IB  stated,  to  which  I  entirely  assent,  even  if  I  were  not  bound  by 

it,  that  general  evidence  of  character  is  admissible,  that  in  my 

opinion  does  not  mean  merely  the  evidence  of  the  general  opinion 

of  a  number  of  persons   as  to   his  character,   but  it  is  general 

evidence  of  the  character  of  a  man.     You  exclude  particular  facts 

on  the  part  of  the  prisoner  because  a  person  who  is  a  robber  may 

do  an  act  or  acts  of  generosity,  and  the  proof  of  such  acts  are, 

therefore,  irrevelant  to  the  question  whether  he  was  likely  to  have 

committed  the  particular  act  of  robbery  or  not ;  and,  on  the  one 

hand,  I  agree  that  particular  acts  must  be  excluded  on  the  part  of 

the  prosecution  partly  for  the  reason  that  excludes  them  in  the  first 

instance,  and  partly  for  the  reason  that  no  notice  has  been  given  to 

the  prisoner  that  you  are  going  into  an  inquiry  as  to  particular 

acts.   That  is  not  an  opinion  of  my  own,  but  it  is  in  accordance  with 

the  practice  of  the  law  when  the  character  of  the  indictment  is 

such  that  you  must  necessarily  go  into  particulars,  you  need  not 

specify  as  to  which.     In  the  case  of  an  mdictment  for  barratry, 

which  is  as  common  as  anything  else,  in  which  reputation  as  to  the 

offence  is  irrelevant :  you  may  prove  in  that  case  any  number  of 

Particular  facts  to  bear  upon  the  prosecution ;  you  allow  that  to 
e  done,  and  you  are  to  give  notice  of  what  acts  you  intend 
to  rely  upon  on  the  trial.  The  impossibility  of  doing  that  in 
this  case  vnll  exclude  such  evidence  on  the  part  of  the  prose- 
cution if  the  general  reason  of  policy  were  not,  as  I  think 
it  is,  applicable.  It  is  then  admissible  on  the  part  of  the 
prisoner  —  not  what  people  in  general,  or  the  multitude 
think  of  him,  which  is  mere  rumour — but  there  is  also  admis- 
sible generally  what  is  known  of  him  in  the  judgment  of  the 
witness,  and  his  judgment  is  superior  in  quality  and  value  to  mere 
rumour.  Numerous  cases  may  be  put  in  which  a  man  may  have 
no  general  character  in  the  sense  of  any  reputation  or  rumour, 
and  yet  it  may  be  most  material  for  him  to  prove  that  he  is  a 
person  of  an  actual  good  disposition.  FoV  instance,  a  person  who 
is  of  a  retiring  disposition  and  known  only  to  a  few,  he  may  be  a 
person  of  the  vilest  character  and  disposition,  and  yet  only  his 
mtimates  can  speak  of  that ;  he  may  have  obtained  a  good  repute 
without  deserving  it.  What  does  everybody  do  in  ordinary  life 
when  he  wants  to  know  the  character  of  an  individual  on  whom 
he  is  to  rely  ?    He  asks  the  last  person  with  whom  that  individual 
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Rbo.        was  connected  what  he  tliinks  of  him,  as  in  the  common  case  of 

Jam  ^^^  character  of  a  servant  given  by  a  master.    A  servant  in  service 

RoiwTow.      ^^y  be  known  to  nobody  but  the  members  of  the  family  of  the 

person  applied  to  for  his  character,  and  the  person  to  apply  to  for 

1865.  ^|jg  character  of  the  man  would  be  the  master.  So  the  character  of 
Evidence  of  ^  child  is  known  to  its  parents  and  teachers ;  and  the  character  of 
character-'  a  man  of  busiuess  to  the  persons  with  whom  he  deals.  I  apprehend 
Lmiu.  there  is  nothing  in  the  law  as  it  stands  to  prevent  a  prisoner's  counsel 
calling  every  person  with  whom  he  has  dealt  and  asking  each  in  suc- 
cession, •'  Is  he  a  person,  according  to  your  observation,  a  person  of 
an  honest  character,  and  a  just  character,"  and  that  would  oe  of  the 
highest  value.  If  a  person  were  called  to  say  that  another  has  got  a 
good  character  in  the  parish,  it  may  be  because  he  has  gone  throu^^h 
the  parish  offices  with  reasonable  decency,  and  because  he  has  put 
on  appearances  of  wealth,  but  he  may  have  had  no  opportunity  of 
judging  of  his  real  character  and  disposition  for  honesty.  If  that 
evidence  may  be  called,  why  should  you  not  call  every  person 
with  whom  he  has  dealt  and  ask  them  individually  whether  they 
confirm  or  contradict  that  which  has  been  the  apparent  character 
of  the  man  as  proved  by  the  other  witnesses.  I  own  I  think  that 
according  to  the  ordinary  experience  of  mankind  as  well  as  accord- 
ing to  reasoning  that  you  would  rely  rather  on  the  information  and 
judgment  of  persons  than  on  report  in  such  a  case,  and  why  not? 
In  a  court  of  law,  it  is  said,  we  are  to  be  guided  by  the  practice. 
Mr.  Sleigh  insists  upon  the  practice.  I  can  add  nothing  to 
what  has  been  stated  by  Chief  Justice  Erie.  I  apprehend  the 
praqtice  is  not  merely  to  call  persons  to  say  a  man  has  a  good 
character  in  the  neighbourhood,  but  to  call  the  master  with  whom 
the  prisoner  served,  or  people  with  whom  he  has  been  acquainted, 
to  say  whether  he  has  borne,  in  their  judgment^  the  character  of 
a  man,  meaning  the  sort  of  man  he  is,  and  the  sort  of  disposition 
he  has.  After  what  the  Lord  Chief  Justice  Erie  has  said  as  to 
his  experience  of  the  practice  in  that  respect,  I  do  not  propose  to 
add  an  instance  of  any  observation  of  my  own  ;  but  such  a  prac- 
tice must  either  stand  altogether  on  suffei^ance,  or  the  real  character 
of  the  man  must  be  arrived  at  by  calling  persons  who  have  had 
an  opportunity  of  knowing  him.  Now,  it  seems  if  that  may  be 
admitted  upon  the  part  of  the  prisoner  the  evidence  on  the  part 
of  the  prosecution  in  rebutting  it  must  be  at  least  as  extensive  as 
the  evidence  which  can  be  given  on  the  part  of  the  prisoner ;  and 
this  brings  me  to  the  evidence  of  the  particular  case.  The  evidence 
was  with  reference  to  this  case  of  a  very  peculiar  character,  because 
the  prisoner  was  charged  with  an  offence  which  would  not  only  be 
committed  in  secret  if  it  was  committed^  but  would  be  likely  to  be 
kept  secret  by  the  persons  who  were  alleged  to  have  been  subject  to 
it ;  and  such  being  the  case,  in  order  to  determine  what  his  character 
for  morality  and  decency  was  is  relevant  to  the  question  whether  he 
was  likely  to  have  committed  the  offence.  The  very  persons  of  whom 
you  would  inquire  would  be  those  who  would  have  been  within  the 
reach  of  his  influence  and  who  would  not  be  likelv  to  have  communi- 
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cated  it  to  the  neighbourhood  or  one  another,  and  who  could  form 
the  best  judgment  of  the  real  character  of  the  man.  In  this  case 
the  prisoner  caUed  a  number  of  persons  to  show  that  he  enjoyed  a 
high  character  for  morality ;  but  there  was  called  a  person  who 
had  been  at  the  school  and  who  was  one  of  the  class  to  which  I 
have  referred,  and  who  stated  that  according  to  his  opinion,  formed 
of  course  from  his  experience  of  the  man,  he  was  a  man  who  was 
capable  of  immorality  and  indecency,  **the  grossest  indecency 
and  the  most  flagrant  immorality  ; "  which  I  read  in  this  way — I 
had  been  at  that  man's  school,  and  having  been  there  I  can  speak 
to  what  I  know,  and  I  have  learned  from  my  brothers  who  were 
there  that  his  character  is  most  immoral  and  most  indecent.  I  own 
it  appears  to  me  that  character  comes  within  the  scope  of  the 
evidence  I  have  been  referring  to ;  it  ought  to  be  admitted  if  any 
evidence  is  to  be  admitted  at  all.  I  cannot  help  owning  that  had  I 
tried  the  case,  although  I  certainly  should  have  endeavoured  to 
persuade  the  counsel  for  the  prosecution  not  to  attempt  that  which 
was  unusual,  yet  in  administering  the  law  and  justice  according 
to  the  customs  of  England  and  the  usage  and  practice  which 
prevails,  if  he  had  insisted  on  admitting  the  evidence,  I  must  own 
I  should  have  fallen  into  the  same  mistake  which  it  appears  by 
the  judgment  of  the  majority  of  the  Court  the  learned  judge  in 
that  case  did. 

CocKBUBN,  C.J. — I  am  desired  by  my  brother  Byles  to  say 
though  he  can  take  no  part  in  the  judgment,  not  having  heard  the 
whole  of  the  argument,  he  entirely  concurs  in  the  view  of  the 
majority  of  the  judges  in  both  Courts. 

Conviction  quashed. 


Beo. 

V. 

Jambs 

ROWTON. 

1865. 
Evidmee  of 
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CENTRAL  CRIMINAL  COURT. 

Augutt  19,  1864. 
(Before  Btle8,  J.) 
Req.  v.  Ward,  (a) 

Threatening  letter. 

Indictment  with  three  counts  Jbr  three  separate  letter*.      It  teat  propoted 

to  prove  the  lending  of  all  three : 
Held,  that  evidence  of  one  only  teat  admiuible, 

ROBERT  WARD  waa  indicted  for  feloniouely  aenditif^  a. 
threatening  letter  to  E.  L.,  on  the  12th  of  March.  There 
were  two  more  counta  in  the  indictment,  each  cliarging  a  Beading 
of  other  threatening  letters. 

Metcalfe,  for  the  prosecution,  in  opening  the  case  waa  atopped 
by  the  J  udge,  who  called  his  attention  to  there  being  three  felonies 
charged  in  the  indictment. 

Metcalfe. — That  is  bo,  but  the  inteotioa  is  to  ahow  malice. 

Btles,  J. — Other  letters  might  be  given  in  evidence,  but  the 
sending  these  ia  a  felony,  and  is  charged  in  the  indictment. 

Metcalfe. — I  use  them  as  in  a  charge  of  feloniously  uttering  a 
forged  document,  where  other  uttermga  by  the  prisoner  are 
admissible. 

Byles,  J. — That  is  quite  an  exception  to  the  general  rule. 
There  it  is  admissible  to  show  guilty  knowledge.  In  this  case 
there  is  nothing  analogous  to  that.  Any  correspondence  leading 
vip  to  or  explaining  the  letter  is  admisaible,  but  you  must  proceed 
upon  only  one  count,  so  make  your  election. 

Guilty. 
(a)  Rtpcftod  bj  BoBSftT  Oubiimk,  Eiq.,  Barriilir-it-Lav. 
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CENTRAL  CRIMI^^AL  COURT. 

October  27,  1864. 

(Before  Pollock,  C.B.  and  Martin,  B.) 

Reg.  v.  Muller.  (a) 

Deposition —  Practice, 

The  prosecution  cannot  use  or  refer  to  the  depositions  without  putting 

them  in, 

FRANZ  MULLER  was  indicted  for  the  wilful  murder  of 
Thomas  Briggs. 

The  Solicitor^General,  Ballantine,  Serjt.,  Hanneuy  Hardinge 
Giffard^  and  Beasley  for  the  prosecution. 

Parry ^  Serjt.  {Metcalfe  and  Besky  with  him)  for  the  prisoner. 

Mr.  Serjeant  Parry,  in  the  course  of  his  address  to  the  jury, 
said  he  should  call  witnesses  for  the  prisoner,  and  read  from  his 
brief  the  evidence  one  of  them  would  give.  The  witness  referred 
to  had  been  before  the  coroner  when  his  evidence  was  taken,  and 
returned  by  him  upon  the  depositions.  The  evidence  read  by 
Seijeant  Parry  was  what  the  witness  had  then  stated.  Li  the 
course  of  the  cross-examination  of  this  witness  by  the  Solicitor- 
General,  he  proposed  to  refer  him  to  the  depositions,  which,  he 
said,  had  been  read  in  the  speech. 

Parry^  Serjt.,  objected  to  this,  unless  the  depositions  were 
formally  put  in  as  evidence  for  the  Crown,  thereby  giving  him  a 
right  to  reply. 

The  Solicitor- General, — You  have  used  them  yourself  in  your 
speech. 

Parry s  Seijt. — What  I  read  was  from  my  brief,  and  I  did  not 
in  any  way  connect  what  I  was  reading  with  the  depositions  you 
propose  to  use. 

Pollock,  C.B. — The  Court  is  of  opinion  the  prosecution  must 
put  in  the  depositions  if  they  be  used. 

This  the  Solicitor-General  declined  to  do,  and  the  case  proceeded. 

Guilty. 

(a)  Reported  bv  Robert  Orbidgb,  Esq.,  Barriiter-at-Law. 
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COURT  OF  CRIMINAL  APPEAL. 

January  21^  1865. 

(Before  Eble^  C.J.,  Channell,  B,,  Keating,  Blackbubn 

and  Mellor,  J  J.) 

Reg.  v.  Maria  Giles,  (a) 

False  pretences — Existing  fact — Evidence. 

An  indictment  charged  that  the  prisoner  did  falsely  pretend  to  A,  that 
she,  the  prisoner,  had  power  to  bring  back  A^s  husband  to  A.  over 
hedges  and  ditches,  ^c,  per  quod  money  and  clothes  were  obtained 
from  A. 

The  evidence  was  that  A,  met  a  woman,  and  conversed  with  her,  and  in 
conseqtjience  of  that  A*  went  to  the  prisoner  and  asked  her  to  tell  her  a 
few  words  by  the  cards,  to  fetch  her  husband  back.  The  prisoner 
then  asked  what  money  the  prosecutrix  had^  and  obtained  from  her 
some  money  and  a  dress.  The  prisoner  said,  that  she  could  bring  A  Js 
husband  back  over  hedges  and  ditches  with  the  stuff"  she  hcui  to  work 
upon : 

Held,  first,  that  the  indictment  charged  a  false  pretence  of  an  existing  fact 
and  was  good. 

Secondly,  that  the  evidence  was  sufficient,  connecting  it  altogether,  to  show 
that  the  money  was  parted  with  in  consequence  of  the  false  pretence, 
and  not  antecedently  to  the  making  of  it. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Newbury. 
At  the  Quarter  Sessions  for  the  borough  of  Newbury,  Maria 
Giles   was  tried   before   me,   George   Morley   Dowdeswell,   the 
Recorder,  upon  an  indictment  of  the  material  parts  of  which  the 
following  18  a  copy : 

That  before  the  commission  of  the  offence  hereinafler  stated  and 
charged,  one  Henry  Fisher  had  deserted  his  wife  Mary  Ann  Fisher,  and 
that  Maria  Giles,  in  the  parish  of  Newbury  in  the  borough  of  Newbury, 
well  knowing  the  premises,  in  the  parish  aforesaid  in  the  borough  afore- 
said, on  the  eighteenth  day  of  April,  one  thousand  eight  hundred  and 
sixty  four,  unlawfully,  knowingly  and  designedly  did  falsely  pretend  to 
the  said  Mary  Ann  Fisher  that  she  the  said  Maria  Giles  then  had  power 
to  bring  back  the  said  Henry  Fisher  to  the  said  Mary  Ann  Fisher,  and 
that  shft  the  said  Maria  Giles  then  had  the  power  to  bring  back  the  said 

(•)  Reported  bj  John  Trompion,  Esq..  Barrister-at-Law. 
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Henry  Fisher  to  the  said  Mary  Ann  Fisher  over  hedges  and  ditches;         Rkv- 
and  that  a  certain  stuff  which  the  said  Maria  Giles  then  had  in  her  -.      *'• 
possession  was  sufficient  and  effectual  for  the  purpose  of  bringing  back       "^    "''*' 
the  said  Henry  Fisher   to  the  said  Mary  Ann  Fisher.     By  means  of        i865. 

which  said  false  pretences  the  said  Maria  Giles  did  then  and  there         

unlawfully  obtain  from  the  said  Mary  Ann  Fisher  one  dress  of  the  value  Fohtprtuneet 

of  one  shilling  and  sixpence  and  two  sixpences  in  money  of  the  goods  "^ev^hm!^ 

and  moneys  of  the  said  Mary  Ann  Fisher,  with  intent  to  cheat  and 

defraud  her  of  the  same.     Whereas  in  truth  and  in  fact  the  said  Maria 

Giles  had  not  then  the  power  to  bring  back  the  said  Henry  Fisher  to  the 

said  Mary  Ann  Fisher,  and  had  not  then  the  power  to  bring  back  the 

said  Henry  Fisher  to  the  said   Mary  Ann  Fisher  over  hedges  and 

ditches,  and  had  not  a  certain  stuff  in  her  possession   sufficient  and 

effectual  for  the  purpose  of  bringing  back  the  said  Henry  Fisher  to  the 

said  Mary  Ann  Fisher,  as  she  the  said  Maria  Giles  at  the  time  she  so 

falsely  pretended  as  aforesaid  then  and  there  well  knew. 

Mary  Ann  Fisher,  being  sworn,  stated  as  follows : 

I  am  the  wife  of  Henry  Fisher,  and  live  at  East  Woodhay.  On  the 
eighteenth  of  April  last  I  was  in  Bartholomew-street  in  Newbury,  about 
twelve  o'clock  at  noon.  I  was  in  trouble,  my  husband  had  run  away 
from  me;  I  was  crying  in  the  street.  I  met  a  woman  in  the  street  and 
had  a  conversation  with  her,  and  in  consequence  of  that  I  went  to  the 
prisoner's  bouse  at  the  top  of  the  town.  The  woman  went  with  me,  she 
went  into  the  house  first;  she  then  came  out  and  spoke  to  me,  and  then  I 
went  in ;  the  woman  then  went  away.  I  saw  the  prisoner  in  her  house. 
I  asked  her  to  tell  me  a  few  words  by  the  cards  to  fetch  my  husband  back. 
She  asked  me  how  much  money  I  had.  I  told  her  sixpence.  8he  said 
that  would  not  be  of  any  use  at  all.  Then  I  gave  her  another  sixpence. 
She  said  her  price  was  high,  it  was  five  shillings.  After  I  gave  her  the 
second  sixpence  she  asked  me  if  I  had  a  clock  in  my  house.  I  told  her 
I  had  not.  She  asked  me  if  I  had  anything  on,  that  I  could  leave.  I 
said  I  had  a  petticoat  on,  but  that  was  old;  and  she  said  that  would  be 
of  no  use.  I  had  two  frocks  on.  She  told  me  to  leave  the  under  one. 
I  left  it  with  her.  She  said  her  price  was  so  high  she  could  not  do 
anything  without  the  money;  the  stuff  she  had  to  work  upon  would  cost 
her  five  shillings,  or  nearly  that;  she  said  she  could  bring  my  husband 
back  over  hedges  and  ditches.  She  said  that  about  bringing  my  husband 
back  after  she  got  the  frock.  She  said  that  she  would  bring  my  husband 
back  before  I  gave  her  the  money.  Afterwards  she  went  up  stairs. 
She  came  down  again,  she  then  said  I  was  not  to  be  offended  with  what 
she  was  going  to  tell  me,  and  not  to  take  more  trouble  than  I  could  help. 
She  said  my  husband  was  gone  off  with  another  woman.  I  told  her  I 
did  not  think  so.  She  said  the  woman  came  from  the  same  place  as  I 
did,  but  that  did  not  matter,  she  would  bring  my  husband  back;  she 
could  do  it,  and  she  would  do  it.  She  said  she  was  what  they  called  the 
canning  woman,  and  there  was  not  another  woman  such  as  her  about 
handy.  She  said  she  would  bring  my  husband  back  with  the  stuff  she 
bad  to  work  upon.  She  would  bring  him  back  on  Wednesday  if  she 
could,  and  if  she  did  not  bring  him  back  on  Wednesday  she  would  on 
Thursday.  I  told  her  if  she  brought  him  back  on  Thursday  I  would 
come  and  see  her  on  Friday.  She  gave  me  three  halfpence  out  of  the 
sixpence  and  a  small  piece  of  cake.     She  asked  me  if  I  was  going  home. 
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Bbo.        I  said  I  was,  and  she  asked  me  how  long  I  should  be  going  home.     I 

^'  said  I  should  not  get  home  till  eight  or  nine  o'clock  that  evening.     She 

AMA    iLBB.  ^jj  ^^  j|.  J  ^^j  ^j^j^  ^^y.  ^^^  J  ^^  jj^^  ^^  j^jj  ^jjgm  where  I  had  been. 

1665.        She  said  nothing  about  bringing  any  more  money.     She  said  if  I  brought 

four  shillings  I  should  have  the  frock  again.     She  said  she  would  have 

''^^'^•.^T*'*^  my  husband  back  on  the  Thursday  or  Friday.  My  husband '  did  not 
"^^^^^  return.  On  the  Monday  following  I  went  to  the  prisoner's  house  again. 
I  saw  her.  I  was  alone.  She  asked  me  if  I  had  heard  anything  of  my 
husband.  I  replied  I  had  not.  She  asked  me  where  I  was  going.  I 
said  to  Reading,  to  see  if  I  could  find  him.  She  asked  me  if  I  had  any 
more  money.  I  said  I  had  not.  She  said  she  had  worked  very  hard 
for  me  all  the  time  during  the  week.  I  parted  with  the  money  and  the 
dress  on  the  faith  of  what  had  passed  between  us  on  that  first  occasion. 

Upon  cross-examination  by  Mr.  GriflSts,  the  counsel  for  the 
prisoner,  the  witness  stated— 

I  went  again  on  the  Monday.  I  then  sold  the  prisoner  a  rabbit.  She 
said  she  had  worked  very  hard  to  get  my  husband  back.  I  asked  her 
first,  when  1  went  into  her  house  the  first  time,  whether  she  could  tell 
me  a  few  words  by  the  cards  to  get  my  husband  back.  I  never  had  my 
fortune  told  before.  I  have  now  got  my  husband  back;  he  came  back 
last  Saturday.  1  found  my  husband  at  Winchester  on  the  Wednesday 
after  Whitsuntide.  I  went  to  Winchester  to  him.  The  militia  were 
out,  and  when  they  came  home  I  learnt  from  one  of  them  where  he  was. 

Mr.  Griffits,  for  the  prisoner,  objected  that  there  was  no  evi- 
dence to  go  to  the  jury  in  support  of  the  indictment,  and  that  the 
false  pretence  alleged  was  not  a  false  pretence  within  the  meaning 
of  the  statute. 

Mr.  Williams,  the  counsel  for  the  prosecution,  argued  contra, 
and  urged  me  to  lay  the  facts  before  the  jury,  reserving  the 
questions  raised  by  Mr.,  GriflSts  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  This  I  consented  to  do,  and  Mr.  Griffits  having 
addressed  the  jury  for  the  prisoner,  I  left  the  case  to  the  jury 
subject  to  the  opinion  of  the  Judges  on  the  case ;  telling  them 
they  ought  not  to  find  a  verdict  of  guilty  if  they  were  not  satisfied 
that  the  prisoner  intended  to  pretend  to  the  said  Mary  Ann 
Fisher,  and  to  induce  her  to  believe  that  she,  the  prisoner,  at  that 
time  had  the  power  to  bring  her  husband  back,  and  that  she  did 
actually  so  pretend,  knowing  at  the  time  such  representation  was 
false,  and  that  Mrs.  Fisher  was  induced,  by  means  of  that  pretence, 
and  on  the  faith  of  its  being  true,  to  part  with  the  money  and  the 
garment,  or  either  of  them. 

The  jury  having  found  a  verdict  of  guilty,  I  postponed  judg- 
ment, and  admitted  the  prisoner  to  bail  to  appear  and  receive 
judgment. 

I  request  the  opinion  of  the  Court : 

Whether  there  was  any  evidence  to  go  to  the  jury  in  support  of 
the  indictment ;  and. 

Whether  the  false  pretence  alleged  was  a  false  pretence  within 
the  meaning  of  the  statute. 
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If  either  of  these  objections  is  valid^  the  verdict  of  guilty  will        ^'^ 
be  set  aside  and  a  verdict  of  not  iruilty  entered.  «*•,.%„— 

George  Morley  Dowdeswell,  

Recorder  of  Newbury.  ^865. 

r        1  •  rnf  •     •  i  Folte  pretences 

Harington  for  the  prisoner. — The  conviction  cannot  be  sustained.  —Existing  fad 
First,  this  was  not  a  false  pretence  of  an  existing  fact  within  the  —^^tdsHce. 
meaning  of  the  statute  24  &  25  Vict,  c  96,  s.  88.  The  false  pre- 
tence charged,  that  the  prisoner  "  had  power  to  bring  back  the 
said  H.  Fisher  to  the  said  Mary  Ann  Fisher,"  amounts  merely  to  a 
promise  that  the  prisoner  would  do  the  act.  It  might  mean  by 
moral  influence,  or  physical  strength,  or  supernatural  power. 
[Mellor,  J. — In  that  view  would  not  the  pretence  be  an  asser- 
tion of  an  existing  fact  ?  Does  not  the  pretence  mean  that  the 
prisoner  held  out  to  the  prosecutrix  that  she  had  the  efficient  means 
of  bringing  her  husband  back  to  her  ?]  It  is  not  negatived  that 
the  prisoner  had  not  power  in  any  of  these  ways  to  bring  the 
husband  back.  The  averment  is  too  vague.  [Blackburn,  J. 
referred  to  Iteg.  v.  Copeland^  G.  &  M.  516,  where  Maule,  J.  held 
an  indictment  good  in  which  the  prisoner  was  charged  with  pre- 
tending that  he  was  entitled  to  maintain  an  action  against  the 
prosecutrix  for  a  breach  of  promise  of  marriage,  whereby  the 
prisoner,  a  married  man,  obtained  money  from  the  prosecutrix.]  In 
that  case  the  prisoner  pretended  that  he  was  a  single  man,  and  the 
threat  to  bring  an  action  was  good  evidence  that  he  so  held  himself 
out.  In  Reg,  v.  JFV^,  7  Cox  C.  C.  394,  the  promise  was  accom- 
panied with  the  false  pretence  that  the  prisoner  kept  a  shop,  which 
was  a  pretence  of  an  existing  fact.  The  case  of  Rex  v.  DauglaSy 
1  Moo.  C.  C.  492,  is  more  like  this.  In  that  case  the  prisoner  was 
charged  with  falsely  pretending  to  the  prosecutor,  whose  horses 
had  strayed,  that  he  would  tell  him  where  they  were  if  the  prose- 
cutor would  give  him  a  sovereign ;  and  a  conviction  was  held 
bad.  [Erlb,  C.J. — That  came  under  the  class  of  false  promises.] 
The  Court  there  stated  that  the  indictment  should  have  alleged 
that  the  prisoner  pretended  that  he  knew  where  the  horses  were. 
A  similar  allegation  that  the  prisoner  pretended  that  she  knew  where 
the  husband  was,  is  wanting  in  the  present  indictment.  [Keating,  J. 
— The  indictment  charges  and  negatives  another  false  pretence, 
that  she  had  in  her  possession  a  certain  stuff  which  was  sufficient 
and  effectual  for  the  purpose  of  bringing  her  husband  back.] 
Secondly,  there  was  no  sufficient  evidence  to  go  to  the  jury  in 
support  of  the  indictment.  The  false  pretence  was  made  after  the 
prisoner  had  obtained  the  money  and  clothes,  and  therefore  the 
prosecutrix  could  not  have  been  induced  to  part  with  her  money 
by  the  false  pretence.  [Keating,  J. — It  looks  as  if  she  had  been 
induced  to  part  with  her  money  in  consequence  of  what  the 
woman  she  met  had  told  her.]  Yes,  that  seems  to  be  the  effect  of 
the  evidence.  The  case  of  2teg,  v.  Brooks,  1  Fos.  &  Fin.  502, 
was  then  cited.  There  the  money  was  obtained  on  a  distinct 
promise  to  do  a  future  act     A  subsequent  false  pretence  cannot 
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R"o-        convert  a  previous  promise  into  a  false  pretence.     Lastly,  there 
Maria  Giles  ^*®  "^  evidence  that  she  knew  that  she  had  not  the  power  to  do 

*  what  she  promised.     She  may  have  believed^  that  she  had  some 

1865.        mesmeric  or  spiritual  influence  to  hriu^  the  husband  back ;  and 
FauTpr^ences  "°^^s®  ^^^  was  acting  dearly  fraudulently^  she  ought  not  to  be  con- 

—ExUting  fact  victcd. 

-^Evidenot,  Montagu  Williams  for  the  prosecution. — (The  Court  told  him  to 
confine  his  argument  to  the  point  as  to  whether  there  was  any 
sufficient  evidence  to  support  the  indictment.)  The  prosecutrix 
parted  with  her  money  in  consequence  of  what  passed  between 
her  and  the  prisoner ;  and  the  whole  of  the  prisoner's  conduct 
and  conversation  is  to  be  looked  at,  and  if  that  be  done,  it  is  sub- 
mitted that  there  is  evidence  to  sustain  the  conviction. 

Haringtofif  in  reply,  referred  to  Rex  v.  Codringtoriy  1  Car.  &  P. 
661. 

Erle,  C.J. — We  are  all  of  opinion  that  the  conviction  must 
be  affirmed.  The  first  question  is,  whether  the  indictment  was 
good.  I  take  it  that  the  pretence  that  the  prisoner  had  the  power 
to  bring  back  her  husband  to  the  prosecutrix  is  the  material  part 
of  the  indictment.  Now  the  pretence  of  power,  whether  moral, 
physical,  or  supernatural,  made  with  the  intent  to  obtain  money, 
IS  within  the  mischief  of  the  law,  and  sufficient  to  constitute  an 
offence  within  the  language  of  the  statute.  The  second  point  is, 
whether  there  was  any  evidence  to  support  the  indictment.  I  take 
the  law  to  be,  that  there  must  be  a  false  pretence  of  a  present  or 
past  fact,  and  that  a  promissory  pretence  to  do  some  act  is  not 
within  the  statute.  Then  the  question  is  was  there  evidence  of 
a  false  pretence  of  an  existing  fact  that  the  prisoner  had  the  power 
to  bring  the  husband  back  when  the  money  was  obtained?  It  was 
contended  by  Mr.  Harington  that  the  prosecution  ought  not  to 
succeed,  because  the  evidence  was  that  the  prisoner  said  that  she 
would  bring  the  prosecutrix's  husband  back,  and  that  thereupon 
the  money  was  parted  with  by  the  prosecutrix ;  and  that  after 
the  prisoner  had  got  the  money  and  clothes,  she  said  that  she 
could  bring  the  husband  back,  and  that  there  was  therefore  a  pro- 
missory pretence  only.  It  is  clear  that  an  indictable  pretence 
must  precede  the  obtaining  of  the  money,  so  that  it  can  be  alleged 
that  the  money  was  obtained  by  means  of  the  pretence.  The 
exact  words  of  that  part  of  the  evidence  favour  Mr.  Harington's 
argument ;  but  I  have  come  to  the  conclusion  that  we  ought  not 
to  sustain  the  objection,  because,  as  it  was  put  by  Mr.  Williams, 
the  whole  tenor  of  the  evidence  is  to  be  regarded,  and  it  may  be 
upon  the  evidence  that  the  prisoner  intended  to  convey  to  the 
mind  of  the  prosecutrix  that  she  had  not  only  the  will  but  the 
power  to  bring  her  husband  back.  The  whole  of  the  evidence 
was  to  be  regarded  by  the  jury,  and,  in  the  words  of  the  Recorder, 
they  were  to  consider  whether  the  prisoner  intended  to  pretend 
to  the  prosecutrix  and  to  induce  her  to  believe  that  she,  at  that 
time,  had  the  power  to  bring  her  husband  back,  and  that  she  did 
actually  so  pretend,  knowing  at  the  time  such  representation  was 
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false,  and  whether  the  prosecutrix  was  induced  by  means  of  that        *■» 
false  pretence^  and  on  the  faith  of  its  being  true,  to  part  with  the  MARiA^Giuci 

money  and  the  garment.     Looking  at  the  whole  transaction,  it        

appears  to  be  this:  that  the  prosecutrix  had  lost  her  husband;        i^^^- 
and  in  consequence  of  some  information  given  to  her,  she  called  /viZf«  pretences 
on  the  prisoner,  and  said  to  her,  '^  Can  you  tell  me  a  few  words  by  -^ExiMttng /act 
the  cards  to  fetch  my  husband  back  r     The  prisoner  asked  her    --EvidMiM. 
how  much  money  she  had.     [His  Lordship  then  referred  to  the 
evidence.]     The  question  of  the  prosecutrix  was,  by  implication, 
**  Have  you  the  power  to  get  my  husband  back,  and  will  you 
exercise  that  power  for  me  ?"     The  prisoner  then  having  ascer- 
tained the  utmost  value  that  could  be  extracted  from  the  prosecu- 
trix, said  that  she  could  do  it,  and  that  she  would  do  it.     Upon 
this  evidence  I  think  there  was  enough  for  the  jury  from  which 
they  had  a  right  to  infer  that  she  intended  to  induce  the  prosecu- 
trix to  believe  that  she  had  power,  at  the  time  when  the  money 
was  parted  with,  to  bring  her  husband  back.     Mr.  Harington  next 
contended  that  the  prisoner  might  have  believed   that  she  did 
possess  such  power.     But,  upon  the  facts,  I  think  that  there  was 
evidence  to  go  to  the  jury  that  the  prisoner  was  a  fraudulent 
impostor.     I  think,  therefore,  that  the  conviction  ought  to  be 
affirmed. 

Chanxell,  B.,  Blackburn  and  Mellob,  JJ.  concurred. 

Keating,  J. — I  have  entertained  very  considerable  doubt 
during  the  argument,  and  I  cannot  say  that  my  mind  is  free  from 
doubt  at  the  present  moment,  as  to  how  far,  on  the  evidence 
before  us,  the  money  can  be  said  to  have  been  obtained  by  the 
false  pretences.  The  words  of  the  prisoner  were  promissory  words 
up  to  the  time  of  obtaining  the  property.  But  the  rest  of  the 
Cfourt  being  of  opinion,  on  looking  at  the  whole  of  the  evidence, 
that  there  was  sufficient  to  give  a  colour  to  those  words  which  they 
otherwise  would  not  bear,  the  circumstances  of  this  case  are  not 
such  as  to  induce  me  to  dissent  from  the  judgment  of  the  Court. 

Conmctian  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
January  21,  1865. 

(Before  Eble,  C.J.^  Channell,  B.,  Keating,  Blackbubk 

and  Meli.or,  JJ.) 

Reg.  v.  John  Mutters,  (a) 

Larceny  by  adulterer — Evidence  of  possession — Animus  Jurandi. 

The  prisoner^  a  servant  of  the  prosecutor,  eloped  with  the  prosecutor* $ 
ioife^  and  was  found  living  with  the  wife  in  a  room  which  they  had 
occupied  for  two  days.  Some  of  the  husbantfs  property  was  found  in 
a  box  belonging  to  the  prisoner^  locked^  and  of  which  the  wife  had  the 
key,  but  a  watch  belonging  to  him  was  being  worn  by  the  prisoner. 
The  prisoner,  when  taken,  said  that  the  watch  was  the  wif^s  and  thai 
he  had  got  it  from  her : 

Held,  that  upon  this  evidence  the  jury  were  justified  in  convicting  the 
prisoner  of  larceny. 

CASE  reserved  for  the  opinion  of  this  Court,  at  the  General 
Quarter  Sessions  of  the  Peace,  held  at  Exeter,  for  the  County 
of  Devon,  on  the  18th  October,  1864,  before  the  Right  Hon.  the 
Earl  of  Devon,  the  Hon.  Charles  Henry  RoUe  Trefusis,  and  other 
Justices  of  the  county  aforesaid. 

John  Mutters  was  indicted  for  that,  on  the  28th  July,  1864,  at 
St.  Leonard,  in  the  county  of  Devon,  whilst  he  was  servant  to 
Samuel  Fluellin,  he  did  feloniously  steal  thirteen  spoons,  two  pairs 
of  sugar-tongs,  one  watch  and  two  boxes,  of  the  goods  and 
chattels  of  the  said  Samuel  FlucUin..  his  master. 

And,  in  a  second  count,  for  simple  larceny  of  the  above- 
mentioned  articles. 

The  following  evidence  was  adduced : — 

SamuelFluelliD. — I  am  a  dairyman,  and  live  at  St.  Leonards.  I  have 
been  married  for  seventeen  or  eighteen  years.  The  prisoner  works  for 
me  ;  my  wife  had  no  property  of  her  own  when  she  married.  After  our 
marriage  my  aunt  gave  me  eight  teaspoons  ;  some  other  teaspoons  which 
I  had,  my  wife  bought,  but  it  was  with  my  money.  The  watch  mentioned 

(a)  Rtjpoxted  bj  JoHn  Thobipson,  Esq.,  Barriitar-at-Law. 
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in  the  iDdictment  was  given  to  my  wife  by  a  cousin  of  hers,  before  we 
married.  Very  soon  after  our  marriage  she  gave  it  to  me.  I  have  often 
worn  it.  When  I  did  not  wear  it,  it  was  hung  up  in  the  kitchen.  I  do 
not  recollect  my  wife's  ever  wearing  it.  Before  July  28th  I  had  a  large 
box  in  my  house,  which  I  missed  on  that  day,  as  I  also  did  some  spoons 
and  sagar^tongs.     My  wife  and  the  prisoner  were  also  gone. 

Cross-examined. — We  went  to  Exmouth  Regatta  on  the  27th,  and  came 
home  in  a  trap,  my  wife,  the  prisoner,  and  I.  We  had  a  quarrel  on  the 
road  as  we  came  back.  It  was  dark.  I  had  heard  the  sound  of  kissing. 
I  did  not  threaten  to  throw  my  wife  out  of  the  trap.  My  wife  sometimes 
earned  money  by  her  labour,  but  this  was  part  of  the  common  stock. 

Elizabeth  Dunn. — ^I  am  the  wife  of  John  Dunn,  and  live  in  St. 
Leonards,  near  to  the  houses  of  the  prosecutor  and  of  the  prisoner's 
mother.  On  July  28th  I  saw  the  prisoner  outside  my  door  carrying  a 
box  with  his  brother.  They  put  it  into  a  fly,  the  prisoner  shut  the  door, 
then  came  back  and  spoke  to  his  mother ;  he  got  into  the  fly,  and  it 
drove  away. 

Philippa  Gage. — ^I  live  near  Mr.  Fluellin's  house,  the  prisoner  lives 
with  his  mother  opposite.  On  July  28th  he  brought  a  cord  out  of  his 
mother*s  house,  and  went  into  the  prosecutor's.  He  and  his  brother  then 
brought  out  a  box.  Mrs.  Fluellin  was  running  to  and  fro  between  the 
hoase  of  the  prisoner's  mother  and  her  home  up  to  about  nine  o'clock 
in  the  morning.  The  prosecutor  ordinarily  comes  home  to  breakfast  from 
his  morning's  work  about  half-past  nine. 

Leah  Slade. — I  keep  the  Commercial  Coffee-house,  at  Bath.  On  July 
28th  the  prisoner  and  Mrs.  Fluellin  came  to  my  house;  they  stayed  two 
nights  and  occupied  one  bedroom.     I  showed  them  the  room. 

John  Pearce,  police-constable. — On  July  30th  I  went  to  Mrs.  Blade's, 
at  Bath.  I  found  the  prisoner  and  Mrs.  Fluellin  together  in  a  bedroom, 
and  charged  him  with  stealing  the  spoons  and  the  other  articles 
mentioned  from  the  prosecutor.  He  said,  ''  I've  not  stolen  anything, 
what  Pve  taken  away  is  with  her  consent*'  (nodding  to  Mrs.  Fluellin). 
She  then  said,  '*  Yes,  I  told  him  to  get  a  fly  and  take  the  boxes."  I 
pointed  to  one  box  and  said,  *'  That  is  Mr.  Fluellin's"  (the  prosecutor). 
She  said,  "  Tes,  that  is  the  only  thing  which  I  have  got  of  his."  I  took 
this  watch  which  I  now  produce  from  the  prisoner's  person;  I  afterwards 
examined  a  box  in  the  room  which  the  prisoner  had  admitted  to  be  his, 
and  which,  at  my  request,  Mrs.  Fluellin  opened.  In  it  I  found  on  the 
top  several  articles  of  female  wearing  apparel,  and  under  these  some 
silver  spoons  and  some  sugar-tongs.  I  found  also  a  bill  and  a  prayer- 
book,  both  with  the  prisoner's  name  upon  them.  He  said,  '*  I  did  not 
know  the  silver  was  there;  the  watch  is  Mrs.  Fluellin's,  I  got  it  from 
her." 

Prosecutor  (recalled)  identified  the  spoons,  sugar-tongs  and  watch. 

For  the  defence : 

Mary  A.  Fluellin. — I  am  the  wife  of  the  prosecutor.  As  we  returned 
from  the  Exmouth  Regatta,  my  husband  abused  me  all  the  way  to 
Exeter,  and  threatened  to  throw  me  out  of  the  cart;  I  told  him  that  I 
would  not  live  with  him  any  longer,  nor  sleep  with  him  again.  I  did 
not  sleep  with  him  that  night,  but  sat  up  in  the  house  of  the  mother  of 
the  prisoner.  The  prisoner  went  to  bed  next  morning  (28th).  I  ordered 
him  to  get  a  fly  and  take  away  the  boxes,  because  I  was  going  to  leave. 
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He  was  not  there  while  I  was  packing.  He  did  not  know  of  mj  putting 
in  the  spoons  or  sugar-tongs.  The  watch  was  given  to  me  bj  a  oonsiu 
of  mine  before  I  married.     He  (the  prisoner)  knew  nothing  of  it. 

Cross-examined. — ^I  took  money,  about  11,  or  8/1,  from  my  husband's 
desk  to  pay  the  fares  to  Bath.  I  paid  the  prisoner's  fare  as  well  as  my 
own.  I  was  about  an  hour  packing  up  my  things  in  his  box  in  his 
mother's  house.     The  box  was  afterwards  locked.     I  had  the  key. 

The  counsel  for  the  prisoner  objected  that  the  charge  against 
the  prisoner  could  not  be  maintained,  on  the  ground  that  he  was 
acting  under  the  control  of  his  mistress,  and  that  she  could  not  be 
legally  charged  with  stealing  from  her  husband. 

The  Court  decided  that  the  case  must  go  to  the  jury. 

The  Chairman  charged  the  jury  to  the  effect  that  if  the  prisoner 
and  the  prosecutor's  wife  went  away  with  the  intention  of  carrying 
on  an  adulterous  intercourse,  and  if  he,  when  so  going  away,  was 
concerned  in  taking  away  the  property  of  the  prosecutor,  he  was 
guilty. 

The  jury  convicted  the  prisoner. 

A  case  was  granted  upon  the  point  raised  by  the  prisoner's 
counsel. 


Michaelmas  Sessions,  1864. 


Devon,  Chairman. 


Carter  for  the  prisoner. — It  is  submitted  that  the  conviction 
ought  to  be  quashed,  because  there  was  no  evidence  that  the 
prisoner  ever  assumed  any  dominion  over  the  things  taken.  As  to 
the  evidence  that  some  of  the  things  were  found  in  the  prisoner's 
box,  the  presumption  arising  from  that  was  rebutted  by  the  key 
being  in  the  possession  of  the  prisoner's  wife.  The  way  in  which 
the  case  was  left  to  the  jury  was  calculated  to  mislead  them.  The 
chairman  told  them  that  if  the  prisoner  was  concerned  in  taking 
away  the  property  of  the  prosecutor  he  was  guilty ;  that  was  too 
obscure,  for  if  that  were  so  upon  the  evidence  it  appeared  that 
the  flyman  and  the  prisoner's  brother  were  concerned  in  taking 
away  the  property,  and  they  would  be  equally  guilty.  The 
chairman  should  have  explained  to  the  jury  that  it  must  be  a 
taking  away  with  an  assumption  of  dominion  over  the  property. 
In  Reg.  v.  Thurboruy  3  Cox  C.  C.  453,  1  Den.  C.  C.  387,  it  was 
laid  down  that  there  must  be  an  appropriation  with  intent  to  take 
the  entire  dominion  over  the  property  to  constitute  larceny. 
[Blackburn,  J.-^The  Sessions  reserve  one  point  only  for  us, 
whether  the  prisoner  was  acting  under  the  control  of  his  mistress.] 
Coming  to  that  part  of  the  case,  the  prisoner  was  a  lad  of  eighteen 

J  ears  of  age,  and  his  mistress  a  woman  of  about  forty  managing 
er  husband's  business  of  a  dairy.  She  said  she  ordered  him  to 
get  a  fly  and  take  away  the  boxes,  and  he  was  bound  to  obey  her. 
There  was  nothing  to  show  preconcert.  [Blackburn,  J. — The 
jury  have  found  that  he  did  take  away  his  master's  property.]  In 
Eeff.  V.  Rosenberg^  1  Car.  &  Kir.  233,  it  was  held  that  an  adulterer 
cannot  be  cx>nvicted  of  stealing  the  husband's  goods  brought  by  the 
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wife  alone  to  his  lodgings,  and  placed  by  her  in  the  rooms  in  which 
the  adultery  was  afterwards  committed,  merely  upon  evidence  of 
their  being  found  there.  And  PorkC}  B.  said,  "  If  there  had  been 
any  separate  act  of  possession  by  him  I  should  have  reserved  the 
point.'*  [ERLEy  C.J. — As  I  have  many  times  remarked,  there 
never  was  such  a  vague  word  as  possession.  Blackburn,  J. — 
What  is  evidence  of  possession,  if  the  prisoner's  wearing  the  watch 
of  the  husband  is  not  ?]  As  laid  down  by  Parke,  B.,  to  constitute 
larceny  the  taking  must  be  animo  furaruli,  and  against  the  will  of 
the  owner.  The  definition  of  larceny  given  by  Bracton,  lib.  3. 
c.  32,  p.  158,  is  this :  ''  Furtum  est  secundum  leges,  contractatio  rei 
aliaensB  fraudulenta  cum  animo  furandi,  invito  illo  domino,  cujus  res 
ilia  fiierit.  Gum  animo,  dico,  quia  sine  animo  f  urandi  non  commit- 
titur."  Here  the  watch  was  proved  to  have  been  handed  to  the 
prisoner  by  the  wife.  In  Rep.  v.  Thompsouy  1  Den.  C.  C.  549,  the 
prisoner  assumed  dominion  over  the  husband's  property  by  the  act 
of  pledging  some  of  it,  while  living  in  adultery  with  the  vnfe.  So 
in  Reff.  v.  Featherstone,  6  Cox  C.  C.  376,  1  Dears.  369,  where  the 
prisoner  was  charged  vrith  stealing  twenty-two  sovereigns,  it 
appeared  that  he  knew  that  the  wife  of  the  prosecutor,  from  whom 
he  received  them,  and  with  whom  he  had  eloped,  had  taken  them 
without  the  authority  of  the  husband.  [Mellor,  J. — This  case 
was  granted  simply  on  the  point  raised  by  the  prisoner's  counsel. 
Blackbubn,  J. — The  sole  point  is,  whether  the  wife  being  con- 
cerned in  the  act  takes  it  out  of  the  category  of  larceny.  The 
jury  find  that  it  does  not,  and  there  is  abundant  evidence  to  justify 
that  finding.! 

JU,  Bercy  ror  the  prosecution,  was  not  called  on. 

Erle,  C.J. — Upon  these  facts,  the  taking  'of  the  box  ammo 
aduUerU  was  evidence  of  larceny.  The  prisoner  took  his  master's 
property,  knowing  it  to  be  his  master's  property,  and  with  it  his 
master's  wife,  vnth  the  intention  of  committing  adultery.  The  con- 
viction must  therefore  be  affirmed. 

The  other  Judges  concurred. 

Conviction  affirmed. 


V. 

JOHH 

MUTTEBB. 

1%65. 

Larcenjf  bjf 
adululrer. 
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COURT  OF  QUEEN'S  BENCH, 

January  23,  1865. 

(Before  Cockburn,  C.J.,  Crompton,  Blackburn  and 

Mrllor,  JJ.) 

Howard  v.  The  Queen  (in  error),  (a) 

Indictment — Writ  of  error — Motion  for  judgment. 

Upon  a  motion  by  the  plaintiff  in  error  under  16  ^  17  Vict.  c.  S2,  s,  3, 
for  reversal  of  judgment  upon  an  indictment  for  a  misdemeanor,  he 
must  be  personally  in  court. 

The  rule  is  nisi  only,  and  should  be  served  on  the  officer  of  the  Court 
from  which  error  is  broughty  and  on  the  prosecutor  or  his  attorney. 

THIS  was  a  writ  of  error  upon  an  indictment  which  contained 
three  counts.     The  first  count  was  framed  upon  sect.  49  of 
the  24  &  25  Vict,  c  100,  which  enacts  that 

Whosoever  shall  by  false  pretences,  false  representations,  or  other 
fraudulent  means,  procure  any  woman  or  girl  under  the  age  of  twenty- 
one  years  to  have  illicit  carnal  connection  with  any  man,  shall  be  guilty 
of  a  misdemeanor,  and,  being  convicted  thereof,  shall,  &c. 

There  were  two  other  counts.  At  the  trial  at  the  Central 
Criminal  Court  the  defendant  was  convicted  upon  the  first  count 
only.  The  writ  of  error  was  brought  on  the  ground  that  the 
count  did  not  set  out  or  allege  what  were  the  false  pretencesi 
false  representations,  or  other  fraudulent  means.  The  Crown  had 
not  joined  in  error.  Notice  had  been  duly  given  to  the  Attorney- 
General  of  this  intended  motion,  and  he  had  given  a  certificate 
that  such  notice  had  been  given  pursuant  to  sect.  3  of  the  16  &  17 
Vict.  c.  32,  which  enacts  that 

Whenever  any  writ  of  error  shall  be  brought  under  the  provisions  of 
the  said  Act  for  reversing  any  judgment  in  misdemeanor  and  error  shall' 
be  assigned  thereon,  no  judgment  of  reversal  shall  be  entered  either  for 
want  of  a  joinder  in  error  or  otherwise,  without  the  especial  order  of 
the  court  in  which  such  writ  of  error  shall  be  pending  pronounced  in 
open  court ;  and  upon  a  certificate  signed  by  or  on  behalf  of  the  Attorney 

(a)  Reported  br  John  TnoMPSON,  Eaq.,  Barriiter-at-Law. 
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or  Solicitor-General,  that  notice  has  been  given  to  one  of  them  of  such 
intended  application,  and  in  the  event  of  there  being  no  joinder  in  error, 
such  court  of  error  may  proceed  to  examine  the  record  in  error,  and 
may  give  such  judgment  thereon  as  the  court  from  which  error  is 
brought  ought  to  have  done,  although  no  joinder  in  error  may  have  been 
filed. 

Orridgf  now  moved  the  Court  to  pronounce  judgment  for  the 
plaintiff  in  error.  [Blackbubn,  J. — It  would  seem  that  it  is 
necessary  that  the  defendant  should  be  in  court  to  receive  sentence 
in  the  event  of  the  judgment  of  the  Court  being  against  him.1 
He  is  here  in  court  The  count  upon  which  he  has  been  convicted 
is  clearly  bad.  [Cockburn,  C.J. — The  rule  should  be  nisi  only, 
as  otherwise  there  might  be  collusion  between  the  prosecutor  and 
the  defendant.  The  rule  should  be  served  on  the  officer  of  the 
Court  and  on  the  prosecutor.]  There  may  be  a  difficulty  in  serving 
the  prosecutrix,  as  she  is  a  child,  and  her  residence  may  not  be 
known.  [Cockbubn,  C.  J. — If  there  was  an  attorney  conducting 
the  prosecution  he  might  be  served.  Cbompton,  J. — If  there  is 
any  difficulty  you  can  come  to  the  Court  about  it.] 

Ruk  nisi,  (a) 

January  31. —  Orridge    applied    to  have   the    rule   nisi  made 
absolute  on  an  affidavit  of  service,  no  cause  being  shown. 
By  the  Court, 

Ruk  absolute. 

(a)  The  form  of  the  role  snggMted  bj  the  Coart  was  to  show  cause  *'  why  the  Court 
ahoold  not  proceed  to  examine  Uie  record  in  error  and  giye  judgment  thereon,  as  the  Court 
from  which  error  is  brought  ought  to  haTe  done." 


HowAao 

V. 

Tbb  Qubbv 
(in  error). 

1865. 

.Error— 
Praetioe, 
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COURT  OF  QUEEN'S  BENCH. 

November  26,    1864. 
(Before  Crompton^  Mellor  and  Shee,  JJ.) 

Watson  (Appellant)  v.  Martin  (Respondent),  (a) 

Vagrant  Act — Instrument  of  gaming — Pitch  and  tosB-^Haypenc^ 

5  Geo.  4,  c.  83y  e.  4. 

A  person  on  the  highway  playing  at  pitch  and  toss  with  halfpence  is  not 
liable  to  be  convicted  as  a  rogue  and  vagabond  under  6  Geo.  4,  c.  88, 
s.  4y  as  being  a  person  ^* playing  with  an  instrument  of  gaming.^ 

CASE  stated  under  the  20  &  21  Yict.  c.  43,  by  Edward  Balme 
Wheatley  Balme,  and  Charles  Wheatley,  Esqrs.,  two  of 
Her  Majesty's  Justices  of  the  Peace  for  the  West  Riding  of  the 
county  of  x  ork. 

On  Monday,  the  6th  June,  1864,  Lewis  Watson  appeared 
before  us  upon  a  summons  to  answer  a  complaint  charging  him 
for  that  he,  the  said  L.  Watson,  on  the  29th  May,  1864,  at 
Gomersal,  in  the  said  riding,  did  unlawfully  play  in  a  certun 
highway  there  situate  with  certain  instruments  of  gaming  called 
halfpence,  at  a  certain  game  of  chance  called  toss,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  providc^L 

The  complaint  was  laid  under  the  5  Geo.  4,  c.  83,  s.  4. 

On  the  hearing,  it  was  proved  that  on  the  day  in  question  the 
appellant  and  a  number  of  other  persons  were  seen  by  two  police 
constables  upon  the  highway,  at  Gomersal,  and  that  the  appellant 
was  tossing  up  halfpence  of  the  ordinary  currency  of  the  realm, 
and  that  he  and  other  persons  were  betting  upon  the  number  of 
heads  or  tails  the  halfpence  came  down,  and  that  money  passed 
between  him  and  others  on  the  result  of  such  tossing. 

The  attorney  for  the  appellant,  at  the  hearing,  raised  the 
objection  that  halfpence  were  not  instruments  of  gaming  within 
the  intent  and  meaning  of  the  Vagrant  Act. 

We  convicted  the  appellant,  and  ordered  him  to  be  imprisoned 
in  the  house  of  correction,  at  Wakefield,  for  the  space  of  seven 
days,  but  we  agreed  to  state  a  case  for  the  opinion  of  this  honourable 

(a)  Rcporttd  bj  Johh  Tnompsoit,  Esq.,  Barrittar-at-Law. 
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Court  upon  the  objection,  whether  halfpence  are  instruments  of  Wawo»  (»ppO 
gaming  within  the  intent  and  meaning  of  the  Vagrant  Act.  Mabtdt  (i«ip.) 

If  the  Court  should  be  of  opinion  that  halfpence  used  in  the       

manner  stated  in  the  case  are  instruments  of  gamins,  the  convic-        ]^ 
tion  is  to  be  confirmed,  and  if  not,  the  conviction  to  be  quashed,      rmtrmnrnt  qf 

Given  under  our  hands  at  Dewsbury,  in  the  said  riding,  this      gammg. 
6th  of  June,  1864. 

E.  B.  W.  Balme. 
Chas.  Wheatlet. 

Quam  for  the  appellant. — The  conviction  is  bad.  The  phrase 
^  instruments  of  gaming"  in  the  Vagrant  Act  cannot  be  strained 
to  comprehend  halfpence  any  more  than  cherry-stones.  The 
words  of  the  Act  are,  *'  Every  person  playing  or  betting  in  any 
highway  or  other  public  place,  at  or  with  any  table  or  instrument 
of  gaming,  at  any  game,  or  any  pretended  game,  of  chance." 
In  the  older  statutes  no  such  construction  was  ever  put  upon 
these  words.  It  must  be  some  chattel  which  is  primarily  used  for 
gaming  purposes. 

Mellor,  J. — If  halfpence  are  instruments  of  gaming,  then  we 
all  carry  these  dangerous  instruments. 

Crompton,  J. — We  certainly  cannot  strain  the  Vagrant  Act 
to  comprehend  a  case  like  this.  The  conviction  cannot  be  sus- 
tained. 

Shee,  J.  concurred.  Conviction  qtuuhed. 
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COURT  OF  QUEEN'S  BENCH. 

November  28,  1864. 

(Before  Cbompton,  Blackburn  and  Mellob^  JJ.) 

Keeye  (Appellant)  t?.  Wood  (Respondent),  (a) 

Husband  and  toife — Evidence — Competency  of  wife  againet  husband'^ 

Desertion. 

A  wife  is  not  an  admissible  witness  against  her  husband  in  support  of  a 
charge  of  desertion  of  wife  and  children  preferred  by  the  parish  under 
the  Vagrant  Act,  5  Geo,  4.  c.  83. 

CASE  stated  by  Justices  at  the  instance  of  the  informant 
pursuant  to  the  20  &  2 1  Vict.  c.  43. 

At  a  Petty  Sessions  of  the  Peace  for  the  city  of  Worcester  on 
the  18th  July,  1864,  before  us  the  undersigned^  two  of  Her 
Majesty's  Justices  of  the  Peace  acting  in  and  for  the  said  city, 
Charles  Wood  appeared  charged  in  and  by  an  information  laid  by 
Thomas  Sutton  Reeve  in  pursuance  of  an  order  of  the  board  of 
guardians  of  the  Worcester  Union  in  the  said  city,  for  that  he  the 
said  C.  Wood,  at  the  parish  of  St.  Helen  in  the  said  city  of 
Worcester,  on  the  23rd  June  last  past,  being  then  and  there  a 
person  able  wholly  or  in  part  by  work  or  other  means  so  to  do, 
did  wilfully  neglect  and  refuse  to  maintain  his  lawful  wife  Mary 
Ann  Wood  and  their  three  children,  viz.,  Agnes,  Emily  and 
Walter,  by  reason  of  which  neglect  and  refusal  she  the  said  M.  A. 
Wood  and  the  said  three  children  did  on  the  year  and  day  aforesaid 
become  chargeable  to  the  common  fund  of  the  said  Worcester 
Union,  contrary  to  the  statute  in  such  case  made  and  provided. 
And  the  said  charge  having  been  duly  heard  by  us,  we  dismissed 
the  said  information  on  the  grounds  hereinafter  stated. 

At  the  hearing  of  the  said  information,  in  order  to  prove  the 
offence,  and  more  particularly  the  marriage  and  the  neglect  and 
ability  to  maintain,  as  alleged,  it  was  sought  to  examine  the  wife 
of  the  defendant  upon  oath,  and  she  was  tendered  as  a  witness  for 
that  purpose  by  the  attorney  for  the  informant  The  defendant 
thereupon  objected  that  the  evidence  of  his  wife  was  not  admissible 

(a)  lUported  bj  John  Thompson,   Esq.,  BarrisUr-st-Lsw. 
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tigainet  him,  on  the  ground  that  the  offence  with  which  he  was  Bbkvb  (»pp.) 
ehar^ed  was  of  a  criminal  nature.     It  was  argued  on  the  part  of  YfoooCnnJ) 

the  informant  that,  although  the  defendant  was  charged  under  the 

Vagrant  Act  (5  Geo.  4.  c  83)  with  an  offence  punishable  with        ^864. 
imprisonment,  still  it  was  strictly  a  proceeding  in  its  nature  civil,    EoidBm^ 
and  also  that  the  case  should  be  treated  as  a  personal  wrong  to   Etuband  and 
the  wife ;  and  the  almost  certain  impossibility  to  prove  in  detail        ^n/*- 
all  the  facts  necessary  to  constitute  the  offence,  without  such 
evidence,  was  forcibly  dwelt  upon  as  a  further  reason  why  it 
should  be  admitted. 

The  case  of  Sweeney  v.  Spooner,  6  L.  T.  Bep.  N.  S.  388,  was 
referred  to ;  it  did  not  appear  to  contain  any  express  decision  upon 
the  point  in  question. 

We,  the  said  t)  ustices,  were  of  opinion  that  the  offence  com- 
menced and  consisted  in  the  chargeability  to  the  union ;  that  the 
punishment  is  provided  for  that  offence,  and  not  for  an  alleged 
wrong  to  the  wife ;  and  therefore  that  the  evidence  of  the  wife 
could  not  be  received  against  her  husband,  and  that  the  said 
objections  made  by  the  husband  must  prevail ;  and  we  allowed  the 
same  accordingly,  and  did  discharge  the  said  defendant. 

Therefore  it  is  submitted  for  the  judgment  of  the  said  Court 
of  Queen's  Bench,  as  to  whether  we  the  said  Justices  were  correct 
in  point  of  law  in  our  said  decision,  or  as  to  what  further  should 
be  done  in  the  premises.  Jno.  W.  Lea,         (l.  s.) 

Edward  Evans,     (l.  s.) 

H.  Matthews  for  the  appellant. — The  wife's  evidence  was 
admissible.  It  is  conceded  that  this  is  a  criminal  proceeding,  and 
that  the  14  &  15  Vict.  c.  99,  does  not  apply.  In  this  case  an 
injury  is  done  to  the  wife  by  the  desertion,  and  she  falls  within 
the  principle  by  which  she  is  made  competent  in  cases  of  personal 
injury  to  her  by  her  husband.  In  the  case  of  abduction,  the 
woman  is  competent  to  prove  the  offence  against  the  man,  though 
he  afterwards  become  her  husband.  In  1  Phil,  on  Evid.  82  (10th 
edit),  it  is  said  that  it  is  the  practice  to  admit  the  evidence  of  the 
wife  in  cases  of  desertion,  and  so  it  is  in  the  metropolitan  police- 
courts.  \_West  {amicus  curia)  stated  that  in  the  West  Ridmg  of 
Yorkshire  the  wife's  evidence  was  excluded.]  {R.  v.  Wakefield^ 
2  Lew.  C.  C.  279 ;  R.  v.  LocheVy  5  Esp.  107 ;  R.  v.  Serjeant, 
Ry.  &  Moo.  352 ;  R.  v.  Vorcy  I  Jebb  &  Symes  (Irish  Rep.)  563  ; 
R.  V.  Piersony  1  Andrews,  310.) 

No  counsel  appeared  for  the  respondent. 

Crompton,  J. — I  think  in  this  case  that  the  magistrates  decided 
rightly.  In  very  early  times  an  exception  was  made  to  the  general 
rule  that  a  wife  was  not  admissible  as  a  witness  against  her 
husband  in  the  case  of  personal  wrongs  of  the  wife.  That  arose 
partly  on  account  of  the  mischief  that  would  result  if  evidence 
could  not  be  got  in  such  cases  where  great  brutality  may  have 
existed,  partly  from  necessity,  and  because  the  wife  was  the  real 
party  prosecuting,   and   ought   to   be   heard.     I   do  not   think. 
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Bbbvb  (»pp.)  however^  that  the  present  case  is  within  that  exception.     The  case 
WooD^Tresp.)  ^^  ^^®  abduction  of   a  woman  is  distinguishable,  and  has  been 

'    considered  as  in  the  nature  of  a  personal  injury.     In  the  present 

^^^'       case  there  is  nothing  that  can  be  called  an  injury  to  the  person  of 

Etidcncc  ^^^  ^^®  >  ^^  ^  ^^^7  ^  ^^^^  against  the  parisn,  and  it  is  the  fact  of 
Busbandand  her  becoming  chargeable  to  the  parish  that  makes  the  husband 
^A  liable.  It  does  not  fall  within  the  rule  of  necessity,  for  there  are 
many  other  persons  by  whom  the  case  may  be  made  out  without 
her  evidence.  I  was  very  much  struck  when  I  read  in  Phillips  on 
Evidence  that  it  had  been  the  universal  practice  to  receive  the 
evidence  of  the  wife  in  cases  of  vagrancy.  But  from  what 
Mr.  West  has  informed  the  Court,  my  own  idea  that  it  was  not 
generally  allowed  in  the  West  Riding  of  Yorkshire  has  been 
confirmed.  We  are,  therefore,  entirely  relieved  from  the  force  of 
the  statement  in  Mr.  Phillips's  book. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The  general  rule 
is  that  a  wife  is  not  admissible  as  a  witness  for  or  against  her 
husband,  except  in  civil  cases.  But  in  criminal  matters,  from  an 
early  period,  beginning  with  Lord  Audletfs  case,  1  St.  Tr.  393^, 
there  was  an  exception  to  the  rule,  which  went  on  the  principle 
that  where  the  offence  charged  touches  the  person  of  the  wife, 
and  she  must  be  cognisant  of  it,  and  may  be  the  only  person  who 
is  cognisant  of  it,  there  the  wife  is  an  admissible  witness  against 
her  husband.  That  applies  to  all  cases  where  there  is  personal 
violence  inflicted  by  the  husband  on  the  wife.  In  the  case  of  an 
abduction  of  a  woman,  who  afterwards  becomes  the  wife  of  the 
person  abducting,  there  is  the  carrying  off,  which,  although  no 
personal  injury  nas  been  sustained,  may  well  be  considered  as 
within  the  principle,  for  she  must  be  cognisant  of  it,  and  may  be 
the  only  witness  who  can  fix  the  offence  on  the  man.  The 
present  case  is  not  within  that  principle. 

Mellor,  J. — ^I  am  of  the  same  opinion.  There  is  no  personal 
wrong  done  to  the  wife  in  this  case  in  the  sense  of  any  of  the 
decided  cases. 

Judgment  for  the  respondent. 
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COURT  OF  QUEEN*S  BENCH. 

November  22,  1864. 

(Before  Cockbijbn,  C. J.»  Cbomptox,  Mellob  and  Shee,  JJ.) 

Reg.  t;.  The  Inhabitants  op  the  Township  op  Denton, 

IN  the  County  op  Lanoashibe.  (a) 

RiXid  indictment — FUa  of  ^^  guilty*^ — Frivolous  and  vexatious  defence—' 

Costs-S  \  6  Will  4,  c.  50,  *.  98. 

By  sect.  9S  of  the  5  j- 6  Will.  4,  c.  50  (the  General  Highway  Act),  the 
Court  before  whom  any  indictment  shall  be  preferredfor  not  repairing 
highways  may  award  costs  to  the  prosecutor,  to  be  paid  by  the  person 
so  indicted,  if  it  shall  appear  to  Ae  said  Court  that  the  defence  made 
to  such  indictment  was  frivolous  or  vexatious.  Where,  therefore,  upon 
such  an  indictment  the  defendants  pleaded  ^^  guilty :  ^ 

Held,  thatj  inasmuch  as  the  defendants  had  made  no  defence,  the  Court 
had  no  power  to  award  costs, 

THIS  was  a  rule  callinor  upon  the  prosecutor  to  show  cause  why 
a  writ  of  certiorari  should  not  issue  to  remove  into  this  court 
an  order  of  assize  made  by  Willes,  J.,  upon  an  indictment  against 
the  defendants  for  a  nuisance  (non-repair  of  a  highway),  to  which 
they  pleaded  "  guilty, "  allowing  the  costs  of  the  prosecution, 
amounting  to  129/.  12^.  7d,y  and  directing  such  costs  to  be  paid  by 
the  said  defendants  to  James  Hepworth,  the  prosecutor,  out  of  the 
highway  rate  of  the  said  parish. 

It  appeared  that  the  highway  in  question  passes  through  the 
township  of  Denton  and  other  townships,  and  is  a  turnpike-road,  and 
that  the  trustees  by  their  Act  (21  Vict.  c.  xxxvii.)  are  required  to 
apply  out  of  the  funds  coming  to  their  hands,  an  annual  sum  of 
500Z.  in  the  repair  of  the  said  road,  of  which  sum  132/.  was  to  be 
expended  in  the  township  of  Denton;  that  this  sum  had  always 
been  found  to  be  insuflScient  to  keep  the  said  road  in  repair,  and 
that  from  time  to  time  (about  once  a-year)  the  trustees  made 
application  to  the  justices,  under  the  statute  4  &  5  Vict.  c.  59,  for 
orders  on  the  several  townships  for  contribution  towards  its  repairs ; 
that  the  township  of  Denton  having  always  resisted  the  trustees,  it 
was  resolved  to  prefer  an  indictment  against  them  for  non-repair. 

(a)  Reported  bj  Jobh  Tuomfsoh,  Esq.,  Barrister-at-Law. 
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^■^-        Accordingly,  at  the  Liverpool  Spring  Assizes,  1863,  an  indictment 

TbbInhabi-  was  preferred  and  found  against   the  defendants  for  non-repair. 

TAKTs  OF     On  the  5th  of  the  following  August — three  days  before  the  com- 

^^DraxoN.^'  naencement  of  the  assizes  at  which  the  indictment  was  to  be  tried 

'     — a  letter  was  received  by  the  attorney  for  the  prosecution  from 

1864.  the  attorneys  of  the  defendants,  stating  that  their  clients,  acting 
Road^otment  ^°^^^  ^^^  advice  of  counsel,  would  plead  guilty,  at  the  forthcoming 
—Cotu.  assizes,  to  the  indictment.  The  letter  referred  to  other  subjects, 
also  in  connection  with  the  road  in  question ;  that  the  prosecutor 
had  fully  prepared  for  trial  at  this  time;  that  the  defendants 
pleaded  guilty  at  the  said  assizes,  before  Blackburn,  J.,  who  im- 
posed a  fine  of  lOOOZ.  upon  the  following  terms,  namely,  **  that  it 
should  not  be  levied  until  the  Judge  who  comes  at  the  Winter 
Assizes  gives  leave,  such  Judge  to  have  full  power  to  remit  the 
whole  or  any  part  of  the  fine,  &c.,  the  object  being  that  the  town- 
ship may  in  the  interval  proceed  with  all  due  diligence  to  repair 
the  road,  and  that  the  Judge  may  have  a  hold  over  them  if  they  do 
not ;  the  Judge,  by  agreement,  to  have  the  same  power  over  the 
costs  that  I  have."  That  at  the  ensuing  Winter  Assizes  held  in 
December,  1863,  the  matter  of  the  said  indictment  was  respited 
until  the  following  Spring  Assizes  which  were  held  in  March,  1864, 
before  Willes,  J.,  when  the  matter  coming  on  before  him  it  was 
ordered  that  the  fine  of  1000/.  should  stand,  and  be  levied  upon 
the  inhabitants,  with  a  direction  **  to  enforce  the  same  to  the  extent 
of  467/.  only,  exclusive  of  the  costs  and  charges  of  executing  the 
said  writ,  to  be  applied,  &c.,  and  it  appearing  to  the  said  Court  and 
Justices  here,  that  the  defence  made  by  the  inhabitants  of  the  said 
township  of  Denton  to  the  said  indictment  is  frivolous,  and  the  said 
Court  and  Justices  here  having  therefore  awarded  costs  to  the  said 
James  Hepworth,  the  prosecutor  of  the  said  indictment,  to  be  paid 
by  the  inhabitants  of  the  said  township  of  Denton,  and  having 
directed  the  amount  of  such  costs  to  be  ascertained  and  taxed  by 
the  proper  officers  of  the  said  Court,  and  the  same  having  accord- 
ingly been  ascertained  and  taxed  by  him  at  the  sum  of  129/.  12^.  7e/., 
it  is  further  ordered  by  the  said  Court  and  Justices  here  that  the 
said  sum  of  129/.  12^.  7^.,  being  the  amount  of  the  said  costs  so 
ascertained  and  taxed  as  aforesaid,  be  paid  by  the  inhabitants  of 
the  said  township  of  Denton  to  the  said  James  Hepworth,  the 
prosecutor  of  the  said  indictment." 

By  sect.  98  of  the  5  &  6  Will.  4,  c.  50  (the  General  Highway 
Act),  it  is  enacted : — *^  That  it  shall  and  may  be  lawful  for  the 
court  before  whom  any  indictment  shall  be  preferred,  for  not 
repairing  highways,  to  award  costs  to  the  prosecutor,  to  be  paid  by 
the  person  so  indicted,  if  it  shall  appear  to  the  said  court  that  the 
defence  made  to  such  indictment  was  frivolous  or  vexatious." 

Manisty,  Q.C.  and  Hopwood  now  appeared  to  show  cause 
against  the  rule,  and  contended  that  the  judge  had  under  the 
circumstances  jurisdiction  to  give  costs,  for  that  the  word 
^'  defence  "  in  the  98th  section  must  be  taken  in  the  sense  of  the 
opposition  which   is   resorted  to,  and   not   merely  the   technical 
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defence  set  up   upon  the    trial;    and    that    inasmuch    as    the        ^^^- 
defendants  gave  the  prosecutor  no  intimation  of  their  intention  to  t^  ikhabi- 
plead  ^^  guilty "  until  three  days  before  the  assizes  at  which  the     takts  of 
indictment   was  to   be   tried,  they  were  guilty   of  vexatiously  Township  or 

defending  it;   that  the  word  ''defence"  should  have  the  same        ^' 

liberal  interpretation  as  the  word  '^ tried"  in  the  95th  section,  1864. 
which  in  Reff,  v.  T^e  Inhabitants  of  Ha^lemere^  3  B.  &  S.  313,  was  p^TTT 
held  to  be  operative  where  the  defendants  had  pleaded  **  guilty."  — ?cort». 
[CocKBUEN,  C.J. — My  difficulty  is  whether  this  is  not  a  casus 
omissus  of  the  Act  of  Parliament  ?  Can  it  be  said  that  a  party 
who  pleads  guilty  has  made  a  frivolous  defence?  I  quite  agree 
that  tne  prosecutors  are  fairly  entitled  to  the  costs  they  have  been 
put  to,  but  how  can  it  be  said  that  the  defendants  have  made  a 
frivolous  defence  when  they  have  made  no  defence  at  all  ?]  They 
should  have  informed  the  prosecutor  earlier,  and  before  he  had 
incurred  his  costs  of  preparing  for  trial^  that  they  intended  to  offer 
no  defence ;  they  were  really  defending  throughout.  [CoOK- 
BUBN,  CJ^. — Surely  defending  means  doing  something,  not 
merely  lying  by.]  If  after  the  indictment  is  found  the  defendants 
so  act  as  to  lead  the  prosecutor  to  believe  that  it  is  to  be  tried  out, 
that  is  defending — their  conduct  is  a  defence. 

MelUshj  Q.C.  and  Milward^  contra,  were  not  called  upon. 

CocKBURN,  C.J. — ^The  present  seems  to  be  a  casus  omissus. 
I  very  much  regret  that  there  should  not  be  a  provision  that,  if 
the  defendants  should  plead  ''guilty"  to  an  indictment  for  the 
non-repair  of  a  highway,  it  should  be  in  the  discretion  of  the 
Court  to  award  costs ;  but  it  is  only  in  the  case  of  the  defence 
being  frivolous  or  vexatious  that  this  power  is  given,  and  we 
cannot  say  that  where  the  defendants  pleaded  ^'guilty"  at  the 
earliest  opportunity,  whatever  their  previous  conduct  may  have 
been^  the  defence  is  frivolous  or  vexatious.  Pleading  "  guilty  "  is 
certainly  not  raising  a  frivolous  defence.  The  fact  of  the  learned 
judge  having  found  that  there  was  a  frivolous  defence  cannot 
alter  the  real  facts.  In  The  Queen  v.  Haslemere  on  the  95th  sec* 
tion,  there  were  words  which  enabled  us  to  give  effect  to  what  we 
considered  justice  required^  but  there  are  no  such  words  in 
section  98.  However  much,  therefore,  we  may  agree  with  my 
brother  Willes  in  point  of  justice,  we  are  of  opinion  that  he  had 
no  jurisdiction  to  make  the  order,  and  the  rule  must  be  made 
absolute. 

Cbompton,  J. — I  entirely  agree.  When  no  defence  is  made 
it  cannot  certainly  be  properly  said  that  there  has  been  a  frivolous 
defence. 

Mellob  and  Shbe,  J  J.  concurred. 

Rule  absolute  (as  affecting  the  clause  of  the  order  relating  to 
the  costs). 
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COURT  OF  QUEEN'S  BENCH. 
January  31,  1865. 

( Before  Cockburn,  C.  J.,  Cbompton,  Blackburn  and 

Mellor,  JJ.) 

Reg.  v.  The  Coroner  of  Margate,  (a) 

Coroners  inques^-^urors  dispersing  without  regular  adjournment. 

After  the  evidence  had  concluded  and  the  jurors  had  agreed  on  a  verdict j 
the  inquest  was  adjourned  to  a  given  day  in  order  that  the  inquisition 
and  verdict  mighty  in  the  meantime^  he  formally  prepared  for  signa* 
ture.  Before  the  day  arrived,  the  coroner  wrote  to  the  jurors  not  to 
attend  on  that  day,  nor  until  they  received  a  further  notice.  Pursuant 
to  a  further  notice,  they  met  and  signed  the  inquisition  and  verdict : 

Held,  that  the  inquisition  and  verdict  were  void,  having  been  signed 
coram  nonjudice. 

EULE  nisi  to  quash  an  inquisition  super  visum  corporis,  which 
had  been  removed  into  this  court  by  certiorari. 
The  inquest  was  held  at  Margate^  before  the  coroner  of  the 
Cinque  Ports,  on  the  body  of  Susannah  Lock,  who  was  killed  in 
consequence  of  a  collision  on  the  railway  at  the  Margate  station. 
The  jury  were  originally  empannelled  on  the  2nd  August,  1864, 
and  the  inquest  was  regularly  adjourned  and  continued  to  the 
5th  August,  when  the  jury  delivered  the  following  verdict : — **  That 
the  deceased  met  with  an  accident  which  caused  her  death  on  the 
1st  August,  1864,  at  the  South-Eastem  Railway  Terminus  at  Mar- 
gate, by  a  collision  between  a  mail  train  and  an  up-station  train, 
the  former  being  late ;  and  that  the  negligence  of  the  guard  and 
inspector  was  the  proximate  cause  of  the  accident,  and,  conse- 
quently,  of  the  deatn."  This  the  coroner  pronounced  to  be  a  ver- 
dict of  manslaughter,  and,  with  the  view  of  having  the  verdict 
recorded  in  a  legal  form,  he  adjourned  the  inquest  until  the 
8th  August,  and  in  the  meantime  instructed  counsel  to  settle  the 
verdict  and  inquisition.  Finding  that  counsel  did  not  send  back 
the  draft  in  due  time,  the  coroner,  who  lived  at  Dover,  instead  of 
going  to  Margate  on  the  8th  August  and  resuming  the  inquest 

(a}  Reported  by  John  Thompson,  Esq.,  Barrister-ait  Law. 
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and  farther  adjourning  it,  wrote  to  the  jurors  informing  them  that        Bso. 
they  need  not  attend  on  the  8th,  or  until  they  had  a  fresh  notice.  -.^  ^' 
The  jury  were  then  re-assembled  on  the  12th  August,  and  the  ofMaroatk. 
inquisition  and  verdict  signed  by  them.  

Shee,   J.,  sitting  in  the  BaQ  Court,  held  the   inquisition  so        ^^^^- 
fflgned  to  have  been  signed  coram  nan  jvdice  and  void,  and  made     inqwtt— 
the  rule  for  a  certiorari  absolute.  Adijowmmmu, 

Parry ^  Serjt.  and  G.  Francis  showed  cause. — The  inquisition 
was  not  vitiated  by  the  signing  being  delayed  until  the  12th.  The 
verdict  was  given  on  the  5th,  and  the  signing  was  merely  a 
ministerial  act.  [Gockbuen,  C.J. — The  jury  are  not  bound  by 
the  verdict  until  they  have  signed  it.  Signing  is  not  a  mere 
ministerial  act.  Blackburn,  J. — Is  there  any  authority  for 
saying  that  any  part  of  the  business  of  an  inquest  can  be  done 
at  a  court  not  held  by  regular  adjournment  ?]  In  Burn's  Justice, 
tit.  "  Coroner,"  37,  edit.  1845,  it  is  said  that  the  inquisition  may 
be  signed  by  the  coroner  and  jury  at  any  time  before  they  have 
dispersed.  [Blackburn,  J. — That  rather  shows  that  it  is  best  to 
avoid  even  an  adjournment.]  The  coroner  might  have  adjourned 
the  inquest  sine  die,  or  held  it  in  secret.  [Blackburn,  J. — That 
may  be  doubted,  and  he  did  not  do  it]  The  following  cases  were 
then  cited :  {Reff.  v.  ffest  Torringtan,  Burr.  S.  C.  293 ;  Gamett  v. 
FerraTid^  6  B.  &  C.  611.)  [CoCKBURN,  C.J. — If  some  of  the 
jurors  had  refused  to  attend  on  the  12th  they  could  not  have  been 
fined  because  they  were  not  properly  summoned,  the  court  having 
been  dissolved.  The  inquest  might  have  begun  de  novo.  But  the 
jury  were  summoned  for  a  particular  inquest,  and  the  moment 
they  were  allowed  to  disperse,  and  the  court  was  broken  up  and 
not  adjourned,  their  duty  and  functions  were  gone.] 

H,  James,  in  support  of  the  rule,  was  not  called  upon. 

By  the  Court, 

Rule  absolute* 


VOL.   X. 
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COURT  OF  CRIMINAL  APPEAL. 

April  29,  1865. 

(Before  Erle,   C.J.,  Channell,  B.,    Blackburn,    MelIiOH 

and  Smith,  JJ.) 

Reg.  V,  Shaw,  (a) 

m 

Perjury —  Information  —  Summons — Sunday  beer  trading  —  Corrobo 

rative  evidence — Indictment. 

An  indictment  for  perjury  (digged  that  ctfter  the  18  4r  19  Vict.  c.  116, 
K.  was  a  person  licensed  to  sell  beer  by  retail  on  the  premises ;  that  he 
was  duly  summoned  to  appear  before  justices  acting  in  and  for  the 
county  of  L.  to  answer  an  information  and  complaint  for  selling  beer 
in  his  house  at  B,  during  the  prohibited  hours  on  a  Sunday ;  that  K, 
appeared  at  the  petty  sessions ;  and  that  the  defendant  appeared  as 
a  witness  for  him,  and  committed  the  alleged  perjury. 

At  the  trial  it  appeared  that  a  policeman  reported  the  case  to  his  super^ 
intendent,  who  went  to  the  clerk  of  the  justices  and  narrated  what  the 
policeman  had  said,  whereupon  the  clerk  filled  up  a  blank  summons 
against  K.  The  superintendent  took  the  summons  to  a  justice^  who 
read  it  *and  signed  it  without  further  inquiry,  and  the  summons  was 
served  on  K,  K.  appeared  in  pursuance  of  it^  and  called  the  now 
defendant  as  his  witness : 

Held,  that  it  was  not  necessary  on  the  triil  of  the  indictment  to  prove  that 
an  information  was  laid  as  the  basis  of  the  summons : 

That  if  a  party  appears  before  justices  and  allows  a  charge  which  they 
have  jurisdiction  to  hear  to  be  proceeded  with  without  objecting,  he 
waives  the  want  of  an  information  or  summons : 

That  justices  of  the  county,  under  the  17  ^  18  Vict.  c.  118,  have  juris- 
diction to  hear  an  offence  against  a  beer-retailer  of  Sunday  trading 
during  the  prohibited  Jtours,  and  it  is  not  necessary  to  allege  that  they 
are  justices  acting  in  and  for  the  petty  sessional  division. 

Quaere,  whether,  where  the  indictment  alleges  that  a  party  has  been 
summoned  to  answer  such  a  charge  before  magistrates^  that  allegation 
ought  not  to  be  proved: 

Heldy  that  the  corroborative  evidence  given  at  the  trial  was  sufficient. 

CASE  stated  by  Mr.  Seijeant  Atkinson,  sitting  as  a  Com- 
missioner at  the  Liverpool  Assizes. 

(a)  Reported  by  Johb  THoxraoir,  Esq.,  Barristar-ftt-Law. 
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Thomas  Shaw  w&s  tried  and  convicted  before  me  at  the  last        Hsa. 
assizes,  1865,  at  Liverpool.                                                                       g  ^ 
The  following  is  a  copy  of  the  indictment :  * 

1865. 

Lancashire  I  The  jurors  of  our  Lady  the  Queen  upon  their  oath        

to  wit.  j  present,  that  heretofore  and  after  the  making  of  a  Perjury^ 
certain  Act  of  Parliament  made  and  passed  in  the  session  of  Parliament,  ^""^^i^l^*" 
holden  in  the  eighteenth  and  nineteenth  years  of  the  reign  of  Her  present 
Majesty,  intituled  *'  An  Act  to  repeal  the  Act  of  the  seventeenth  and 
eighteenth  years  of  the  reign  of  Her  present  Majestj,  for  further  regulat- 
ing the  sale  of  heer  and  other  liquors  on  the  Lord's  day,  and  to  substitute 
other  provisions  in  lieu  thereof/'  to  wit,  on  the  11th  day  of  Dec.  a.d. 
1864,  at  the  township  of  Burton  wood,  in  the  county  of  Lancaster  and 
within  the  petty  sessional  division  of  Warrington  in  the  county  aforesaid, 
one  Samuel  Kilshaw  was  a  person  licensed  to  sell  beer  by  retail  to  be 
drunk  on  the  premises. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards  and  within  the  space  of  six  calendar  months  from  the 
day  of  the  committing  of  the  alleged  offence  next  hereinafter  mentioned, 
to  wit,  on  the  11th  Dec.  in  the  year  last  aforesaid,  the  said  S.  Eilshaw 
was  duly  summoned  to  appear  before  such  of  Her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  county  of  Lancaster  aforesaid  (being  the 
county  and  place  where  the  alleged  offence  next  hereinafter  mentioned 
was  then  and  there  and  therein  alleged  to  have  been  committed  by  him 
the  said  S.  Kilshaw,  as  therein  mentioned),  to  answer  before  such  justices 
a  certain  information  and  complaint  against  the  said  S.  Kilshaw  then  and 
there  preferred  and  laid  against  him,  and  then  and  there  depending  before 
the  said  justices,  for  that  be,  the  said  S.  Kilshaw,  had  then  and  there 
and  within  the  county  and  place  aforesaid,  unlawfully  committed  a 
certain  offence  against  the  said  statute,  to  wit,  that  he,  the  said  S. 
Kilshaw,  was  on  the  11th  Dec.  1864,  the  said  day  being  Sunday,  at  the 
township  of  Burtonwood,  in  the  county  of  Lancaster,  being  then  and 
there  a  beerhouse  keeper,  and  duly  licensed  to  sell  beer,  ale,  and  porter 
by  retail  to  be  drunk  and  consumed  in  his  house  and  premises  there 
situate,  did  open  his  house  so  licensed  as  aforesaid  for  the  sale  of  beer, 
ale  and  porter,  after  the  hour  of  three  in  the  afternoon  and  before  the 
hour  of  five  in  the  afternoon,  to  wit,  at  the  hour  of  forty  minutes  past 
four  in  the  afternoon,  contrary  to  the  statute,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  S.  Kilshaw  duly  appeared  at  the  petty  sessions  of  the  petty 
sessional  division  of  Warrington,  holden  at  the  township  of  Newton-in- 
Mackerfield,  in  the  county  of  Lancaster,  the  same  being  the  county 
division  and  place  where  the  said  alleged  offence  against  the  said  statute 
was  then  alleged  to  have  been  committed  by  him  the  said  S.  Kilshaw  as 
aforesaid,  before  Benjamin  Pierpoint.  Esq.  and  the  Rev.  Harold  Hopley 
Sherlock,  being  and  acting  as  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  county  aforesaid,  and  thereupon  then  and  there,  to  wit,  on 
the  31st  Dec.  1864,  at  the  township  of  Newton-in-Mackerfield,  in  the 
county  of  Lancaster,  before  the  said  justices  of  the  peace  then  and  there 
having  competent  authority  then  and  there  to  hear  and  determine  the 
same,  the  said  charge  and  complaint  against  the  said  S.  Kilshaw  for  the 
said  alleged  offence  aforesaid  then  and  there  depending  as  aforesaid  before 
the  said  justices  aforesaid  came  on  in  due  form  of  law,  to  be  then  and  there 
beard  and  determined  by  and  before  them  tlie  said  justices  as  aforesaid. 

F  2 
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Rbo.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 

^'  that  upon  the  said  hearing  and  determination  of  the  said  charge  and 

Shaw.       complsant  so  depending  as  aforesaid  before  the  said  justices  as  aforesaid, 

1865.        Thomas  Shaw,  late  of  the  township  of  Newton-in-Mackerfield,  in  the 

county  of  Lancaster,  appeared  as  a  witness  for  and  on  behalf  of  the  said 

PflfTttvy—  S.  Kilshaw,  and  was  then  and  there  in  due  form  sworn  and  took  his 
^^'e^^^cT'  corporal  oath  on  the  Holy  Gospels  of  (xod,  that  the  evidence  that  he  the 
said  T.  Shaw  would  then  and  there  give  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  him  God,  by  and  before  the 
said  justices  as  aforesaid,  and  then  and  there  having  competent  authority 
and  jurisdiction  to  administer  the  said  oath ;  and  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present,  that  upon  the  said  hearing 
of  the  said  information  and  complaint  so  depending  as  aforesaid  before 
the  said  justices  as  aforesaid,  it  became  and  was  a  material  question 
whether  the  said  T.  Shaw  was  in  the  house  of  the  said  S.  Kilshaw  at  all 
on  Sunday,  11th  December,  1864,  and  whether  he  had  seen  a  certain 
policeman,  to  wit,  John  Todd,  then  and  there  and  before  the  said  justices 
then  pointed  out  and  shown  to  him  the  said  T.  Shaw,  and  whether  he 
the  said  T.  Shaw  had  been  at  Burtonwood  aforesaid  on  the  day  and  year 
last  aforesaid,  or  within  a  fortnight  previous  thereto. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  T.  Shaw,  not  havinfr  the  fear  of  God  before  his  eyes,  nor 
regarding  the  laws  of  this  realm,  but  seduced  and  moved  by  the  malice 
and  instigation  of  the  devil,  unlawfully,  falsely,  knowingly,  wilfully  and 
corruptly  did  swear  and  depose  before  the  said  justices  aforesaid,  and 
upon  the  hearing  and  determination  aforesaid  of  the  said  information 
and  complaint  so  depending  as  aforesaid,  in  substance  and  to  the  effect 
following  :  that  is  to  say,  **  I  was  never  in  the  bouse  (meaning  the 
beerhouse  of  the  said  S.  Ealsbaw)  at  all  that  day  (meaning  the  said 
Sunday,  the  1 1th  December,  1864),  and  never  saw  the  policeman  (meaning 
the  said  J.  Todd)  before  in  my  life.  I  never  was  in  Burtonwood 
(meaning  the  township  of  Burtonwood  aforesaid)  at  all  that  day  (meaning 
the  said  Sunday  last  aforesaid).  I  had  not  been  in  it  (meaning  the 
township  of  Burtonwood  aforesaid)  for  a  fortnight  before  that  day 
(meaning  the  said  Sunday  last  aforesaid)."  Whereas  in  truth  and  in 
fact  he  the  said  T.  Shaw  was,  upon  Sunday,  the  11th  December,  1864, 
in  the  house  of  the  said  S.  Kilshaw  and  saw  the  said  J.  Todd  there  then, 
as  he  the  said  T.  Shaw  at  the  time  he  so  swore  then  well  knew.  And 
whereas  in  truth  and  in  fact  the  said  T.  Shaw  had  been  at  Burtonwood 
aforesaid  on  the  day  and  year  last  afoi'esaid  and  within  a  fortnight 
previous  thereto,  as  he  the  said  T.  Shaw  at  the  time  then  well  knew. 
And  so  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  say,  that  the 
said  T.  Shaw  on  the  day  and  year  last  aforesaid,  at  the  township  afore- 
said in  the  county  aforesaid,  did  unlawfully  commit  wilful  and  corrupt 
peijury,  to  the  great  displeasure  of  Almighty  Grod,  in  contempt  of  our 
Lady  the  Queen  and  her  laws,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

On  arraignment  before  plea  pleaded,  it  was  objected  by  the 
prisoner's  counsel  that  the  indictment  did  not  show  jurisdiction  in 
the  s^d  justices  to  hear  and  determine  the  information  against  the 
said  S.  Kilshaw. 

First,  because,  although  it  was  alleged  that  the  offence  had  been 
committed  within  the  petty  sessional  division  of  Warrington,  it 
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was  not  alleged,  nor  did  it  anywhere  appear,  that  the  said  jastices        ^bo* 
had  any  jurisdiction  whatever  within  such  petty  sessional  division.         g^^^ 

Secondly,  because  it  did  not  show  that  the  information  against        ' 

Kilshaw  contained  any  oifence  over  which  they  had  any  jurisdiction.        1865. 

Note. — It  was  afterwards — that  is  to  say,  in  the  course  of  inquiry     p^^ZZ^ 
into  the  facts  of  this  case— proved  that  the  two  magistrates  named  informatiot^^ 
in  the  indictment  did,  in  Kilshaw's  case,  act  as  such  within  the     Evid^M. 
petty  sessional  division  of  Warrington. 

Again,  the  only  evidence  at  the  trial  before  me  of  the  fact  of 
any  information  or  complaint  ever  having  been  made  against 
EUshaw  was  this,  namely,  the  policeman  Todd  reported  to  the 
superintendent  the  fact  of  his  having  seen  the  prisoner  in  Kilshaw's 
beerhouse  between  the  hours  of  three  and  five  p.m.  on  the  day  in 
question,  and  the  circumstances  thereof. 

The  superintendent  submitted  the  facts  and  circumstances  con- 
tained in  this  report  to  the  magistrates'  clerk,  and  he  thereupon 
filled  up  a  blank  summons  against  Kilshaw.  This  blank  summons 
so  fillea  up  was  taken  by  the  superintendent  to  the  magistrate, 
who,  aflter  reading  it,  signed  it.  It  was  then  put  into  the  officer's 
hands  for  service.  This  was  stated  to  be  the  usual  practice  in  such 
matters.  The  magistrate  who  signed  such  a  summons  has  always 
any  explanation  he  may  require  made  to  him.  In  this  case  he 
made  no  inquiry  into  the  particulars,  facts,  or  circumstances,  and 
no  statement  of  any  kind  was  in  fact  ever  made  to  him.  The 
summons  against  Kilshaw  was  not  produced  upon  the  trial  before 
me,  nor  was  any  other  evidence  given  of  its  contents  or  about  it 
than  what  I  have  stated.  At  the  close  of  the  case  for  the  prose- 
cution the  prisoners  counsel  objected  that  there  was,  in  fact,  no 
information  or  complaint  to  justify  the  issuing  of  a  summons 
against  Kilshaw,  and  therefore  that  the  whole  proceeding  before 
the  magistrate  was  coram  non  judice. 

Again,  to  prove  the  perjury  assigned,  a  policeman  of  the  name 
of  Todd  was  called.  He  swore,  amongst  other  things,  that  he  had 
seen  the  prisoner  in  Kilshaw's  beerhouse  in  Burtonwood,  and  that 
he  had  spoken  to  him  there  at  twenty  minutes  to  five  p.m.,  or 
thereabouts,  on  the  day  in  question. 

To  confirm  Todd  two  other  witnesses  were  called  for  the  prose- 
cution. One  of  them  swore  that  he  had  seen  the  prisoner  Shaw  in 
the  village  of  Burtonwood  (the  village  in  which  Kilshaw's  beer- 
house is)  at  two  o'clock  in  the  afternoon  on  the  same  day.  The 
other  witness  swore  that  she  had  seen  the  prisoner  between  three 
and  four  o'clock  in  the  afternoon  of  the  same  day  on  the  road 
leading  to  Kilshaw's  house,  and  when  she  last  saw  him  he  was  close 
to  Kilshaw's  beerhouse.  The  direction  the  prisoner  was  then 
taking  led  also,  as  was  proved,  to  the  house  of  the  prisoner's 
brother,  where,  according  to  the  witnesses  for  the  prisoner,  he  was, 
in  fact,  at  the  very  time  when,  according  to  Todd's  statement,  he 
was  in  Kilshaw's  house  drinking  ale. 

It  was  contended  upon  this  part  of  the  case  by  the  counsel  for 
the  prisoner,  that  there  was  no  corroboration  of  the  principal 
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fiw»        witness  Todd,  in  support  of  the  assignment  of  perjury.     I  over- 
s^w.       ruled  all  these  objections. 

— ^  A  great  number  of  witnesses  was  then  called  for  the  prisoner 

1865.       ^ith  a  view  to  contradict  the  witness  Todd,  and  to  show  the  truth 

Perjury^    of  the  prisoner's  statement  before  the  magistrates,  namely,  that  he 

in/omuuion-^  ncvcr  was  at  Kilshaw's  house  on  the  Sunday  in  question,  but  that 

Evtdenoe      he  was,  in  fact,  at  the  house  of  his  brother  drinking  tea  at  the  time, 

when,  according  to  Todd's  statement,  he  was  drinking  beer  in  Eal- 

shaw's  house.  One  of  the  witnesses  for  the  defence  f  one  Sarah  Bury) 

admitted  that  she  saw  the  prisoner  in  the  village  of  Burtonwood  on 

the  day  in  question,  between  three  and  four  o'clock  in  the  afternoon. 

I  left  all  the  facts  and  circumstances  of  the  case^  at   once 

voluminous  and  conflictinff,  to  the  jury. 

He  was  convicted,  and  I  at  once  sentenced  him  to  twelve 
calendar  months'  imprisonment,  with  hard  labour. 

He  was,  however,  the  next  day,  with  the  sanction  of  Mellor,  J.^ 
let  out  on  bail. 

The  opinion  and  advice  of  the  Court  is  desired  on  the  case, 
especially  on  the  following  points : 
L  Is  the  indictment  sufficient  ? 

2.  If  sufficient,  was  the  production  of,  or  further  proof  of  an 
information  or  complaint,  as  the  basis  of  the  summons  against 
Kilshaw,  indispensably  necessary  on  the  prisoner's  trial? 

3.  Is  the  last  objection  as  to  want  of  corroboration  of  any  value 
under  the  circumstances  ? 

George  Atkinson. 

Cottingham  for  the  prisoner. — The  conviction  was  wrong.  First, 
the  non-production  oi  the  information  before  the  magistrate  and 
the  summons  was  fatal  to  the  prosecution.  In  Reg.  v.  fVhybrow, 
8  Cox  C.  0.  438,  where  the  pnsoner  was  indicted  for  wilful  and 
corrupt  perjury  committed  at  a  police-court  upon  the  hearing  of  a 
summons,  it  was  held  essential  that  the  summons  should  be  pro- 
duced. [Blackburn,  J. — In  this  case  it  does  not  appear  that  the 
point  was  taken  at  the  trial  or  anything  reserved  about  that.  For 
all  that  appears  the  prisoner  may  have  nad  the  summons  and  would 
not  produce  it,  and  secondary  evidence  may  have  been  given  of  it. 
C.HANNELL,  B. — In  the  case  cited  the  Court  could  not  see  the 
materiality  of  the  answers  of  the  defendant  until  it  saw  the  charge 
in  the  summons.]  Here  the  information  was  the  basis  of  the 
jurisdiction  before  the  justices,  and  in  the  absence  of  the  summons 
there  was  not  proper  evidence  of  the  charge  depending  before 
them.  And  before  the  magistrate  could  sign  the  summons  he 
must  have  had  an  information  laid  before  him.  But,  in  point  of 
fact,  there  was  no  information  laid  before  the  magistrate;  the 
magistrate's  clerk  drew  up  the  summons  upon  the  report  of  a 
police  superintendent,  who  reported  what  a  policeman  had  told 
him.  And  further,  the  summons  so  drawn  up  was  not  produced 
at  the  trial.  This,  it  is  submitted,  is  a  fatal  objection :  (xaley  on 
Conv.  by  Macnamara,  54 ;  Cripps  v.  Durden^  4  Sm.  L.  C.  649  ; 
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Reff.  V.  MiUardy  Dears.  C.  C.  167 ;  6  Oox  0.  C.  150 ;  Stone'a        Bw». 
J.  P.  55.)     Secondly,  as  to  the  corroboration  of  the  principal  wit-       g^*^ 

ness.      Tlie  corroborative  testimony  must  not  be  circumstantial ' 

merely^  but  probative :  (Best  on  Ev.  672.)  It  should  be  of  such  1865. 
force  that,  in  a  case  where  the  testimony  of  one  witness  is  suffi-  p^^IZ.^ 
cient,  it  would  prove  the  case :  {Reff.  v.  Hurrelly  3  Fos.  &  Fin.  jn/omuaion' 
271 ;  Roscoe  Law  of  Ev.  in  Crim.  Oas.  863,  edit.  1861 ;  Beff.  v.  Evidence. 
Yates^  1  Car.  &  M.  137 ;  Beff.  v.  Boulter^  2  Den.  C.  C.  396 ;  B.  v. 
Cliampneys.  2  Lew.  C  C.  52.)  Here  the  question  was,  whether 
Shaw  was  in  KilshaVs  beerhouse  between  three  and  five  o'clock 
on  the  Sunday  in  question,  and  the  utmost  the  corroborative  evi- 
dence came  to  was  that  he  was  seen  near  the  house  at  that  time. 
Next,  as  to  the  sufficiency  of  the  indictment.  First,  the  indict- 
ment leaves  it  in  doubt  as  to  the  statute  on  which  it  is  framed. 
The  indictment  merely  states  that  after  the  passing  of  a  statute 
made  in  a  session  held  in  the  18th  &  19th  Vict.,  &c.,  Kilshaw  was 
a  person  licensed  to  sell  beer  by  retail,  &c.,  &c.  The  proceedings 
may  have  been  under  that  Act  or  under  the  I  Will.  4,  c.  64,  or 
the  4  &  5  Will.  c.  85.  Then  it  is  not  alleged  that  the  justices  were 
acting  in  and  for  the  petty  sessional  division  where  the  summons 
was  heard :  (Beg.  v.  RawlinffSy  8  C.  &  P.  439.)  [Erle,  O.J.— The 
1  WilL  4  gave  the  petty  sessions  the  jurisdiction,  and  the  18  &  19 
Vict,  c  118,  s.  5,  gave  jurisdiction  to  any  justice  of  the  county.] 
Here  the  indictment  shows  that  the  charge  was  preferred  at  the 
petty  sessions,  and  it  should  also  have  averred  that  the  justices 
were  acting  in  and  for  the  division  in  which  the  offence  took 
place:  (Bex  v.  Dowlin,  5  T.  R.  318.) 

No  counsel  appeared  to  argue  for  the  prosecution. 

Eble,  C.J. — ^I  think  that  this  conviction  must  be  affirmed. 
Ealshaw  was  proceeded  against  before  two  magistrates  on  a  sum- 
mons, and  he  was  convicted  of  keeping  open  a  beerhouse  during 
the  prohibited  hours.  The  18  &  19  Vict.  c.  118,  s.  5^  says  that 
every  person  who  shall  offend  against  that  Act  shall  be  liable  upon 
summary  conviction  for  the  same  before  .any  justice  tor  the  county^ 
riding,  division,  &c.,  or  place  where  the  offence  shall  be  committed. 
Then  Eilshaw  being  proceeded  against  for  the  offence  under  that 
statute,  a  policeman  swore  that  Shaw  was  the  person  to  whom  the 
beer  was  supplied,  and  that  he  saw  him  in  Kilshaw's  house.  To 
rebut  that,  Shaw  was  called  for  Kilshaw,  and  he  swore  not  only 
that  he  was  not  in  Kilshaw's  house  at  all  on  the  day  in  question, 
but  that  he  had  not  been  in  it  for  a  fortnight  before  that  day.  The 
indictment  alleges  that  IGlshaw  was  summoned  to  appear  before 
such  of  Her  Majesty's  justices  acting  in  and  for  the  county  (being 
the  county  and  place  where  the  offence  was  alleged  to  have  been 
committed)  to  answer  a  certain  information  and  complaint  oreferred 
against  him  and  depending  before  the  said  justices.  Now«  no 
summons  was  proved  at  the  trial  of  this  indictment,  and  no  written 
information  warranting  the  issuhig  of  the  summons  was  proved ; 
but,  in  my  opinion  and  in  my  experience,  where  a  party  appears 
before  a  justice  charged  with  an  offence  within  his  jorisdiction,  the 
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Rbo.       justice  has  jurisdiction  to  dispose  of  the  case  without  a  summons 
Shaw.       ^^  without  any  information  in  writing  being  laid  before  him,  unless 

'       the  statute  creating   the  offence  imposes  the   obligation  of  not 

1865.       hearing  the  case  without  these  preliminaries.     The  whole  of  the 

p^^^l       proceeaings  may  be  drawn  up  at  the  time  of  the  hearing.     This 
Informatiot^—  indictment  is  so  framed  as  to  give  countenance  to  the  objection  of 

Soidsnce.  the  non-productiou  of  the  summons  at  the  trial,  because  it  contains 
an  allegation  that  a  summons  was  duly  issued  to  bring  Kilshaw 
before  the  magistrates.  As  far  as  I  can  make  out,  no  summons 
was  produced  at  the  trial,  but  there  was  a  great  deal  of  evidence 
to  show  that  a  summons  had  been  issued,  and  I  do  not  find  it 
stated  in  the  case  that  the  objection  was  taken  that  the  summons 
was  not  produced*  It  may  have  been  there  in  court  in  the  officer's 
pocket,  and  would  have  been  produced  if  called  for.  We  have 
only  to  decide  on  the  points  reserved,  of  which  this  is  not  one. 
The  learned  counsel  for  the  prisoner  then  took  an  objection  that 
there  was  no  written  information  justifying  the  issuing  of  a  sum- 
mons against  Kilshaw.  A  written  information  is  not  necessary  for 
issuing  a  summons,  and  this  objection  falls  to  the  ground.  As  to 
the  objection  to  the  indictment  for  not  showing  that  the  justices 
were  acting  in  and  for  the  petty  sessions  where  the  offence  took 
place,  I  read  the  18  &  19  Vict,  as  creating  a  different  tribunal  from 
that  created  by  the  1  Will.  4,  which  gave  the  jurisdiction  over  the 
offence  of  selling  beer  within  the  prohibited  hours  to  the  petty 
sessional  division.  As  to  the  last  objection,  the  one  of  substance 
and  merit,  that  the  testimony  of  the  policeman  was  not  supported 
by  proper  corroborative  evidence,  the  law  says  that  the  offence  of 
perjury  is  not  established  by  one  witness  swearing  to  the  contrary 
of  that  which  the  defendant  swore,  and  the  prosecution  is  bound  to 
turn  the  scale  by  additional  evidence.  What  degree  of  corrobora- 
tive evidence  is  requisite  must  be  a  matter  for  the  opinion  of  the 
tribunal  that  tries  the  case,  which  must  see  that  it  deserves  the 
title  of  corroborative  evidence.  Any  attempt  to  define  the  degree 
of  corroboration  necessary  would  be  illusory.  Then,  in  this  case, 
was  the  oath  of  the  accusing  witness  corroborated  ?  One  of  the 
charges  of  perjury  is,  that  the  defendant  swore  that  he  was  not  in 
the  parish  on  the  Sunday  in  question.  To  corroborate  the  accuser 
two  witnesses  were  called  who  saw  the  defendant  not  only  in  the 
parish  on  that  day,  but  one  of  them  saw  him  on  the  road  and  close 
to  Kilshaw's  beerhouse  at  the  time.  I  think  that  this  was  some 
corroboration  at  least,  and  that  the  case  was  properly  left  to  the 
jury.  . 

Channell,  B. — I  also  thmk  that  the  conviction  should  be 
affirmed.  I  entertained  a  doubt  on  one  of  the  points  during  the 
argument;  but,  after  carefully  considering  the  matter,  I  think 
that  the  conviction  should  be  affirmed.  It  was  contended  that  the 
indictment  was  bad  because  it  was  uncertain  under  what  statute 
the  charge  was  preferred.  I  think  that  argument  is  without 
foundation,  for  the  indictment  refers  to  the  18  &  19  Vict,  c  118. 
Another  objection  was,  that  it  did  not  appear  that  the  justices  were 
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acting  in  and  for  the  petty  sessional  division  where  the  offence        ^^- 
took  place.     That  might  or  might  not  have  been  an  objection  if       shaw. 

the  indictment  had  been  preferred  under  the  earlier  Acts ;   but        ' 

under  the  18  &  19  Vict.  c.  118,  it  is  no  objection.     Then  it  was        ^865. 
urged  that  there  was  not  sufficient  corroborative  evidence.     There     pjl-j^l.- 
were  two  allegations  on  which  perjury  was  assigned,  and  no  objec-  informaiioi^^ 
tion  was  made  to  the  materiality  of  those  allegations.     Now,  two     Evidence. 
witnesses  were  called  to  prove  one  of  the  allegations,  and,  if  the 
only  allegation  had  been  the  other  one,  there  would  have  been  some 
corroborative  evidence  as  to  that.     The  only  other  objection  is  the 
one  on  which  I  entertain  some  doubt,  viz.,  whether  it  was  not  a 
material  allegation  in  the  indictment  that  a  summons  had  been 
duly  issued,  and  whether  on  that  point  there  was  not  a  failure  in 
the  evidence.     If  it  had  been  necessary  to  decide  that  point,  I 
should  have  required  more  time  for  consideration.  *  I  do  not  find, 
however,  that  the  point  arises.     The  objection  made  at  the  close  of 
the  prosecution,  that  there  was  no  information  or  complaint  to 
justify  the  issuing  of  a  summons  against  Kilshaw,  does  not  raise 
the  point* 

Blackburn,  J. — I  am  of  the  same  opinion.  The  substance  of 
the  objection  was,  that  the  justices  had  no  jurisdiction  to  hear  the 
case,  because,  prior  to  the  summons,  there  was  no  information  or 
complaint.  But  none  such  was  required  prior  to  the  summons.  It 
might  be  essential  to  know  that  the  charge  was  one  of  perjury, 
and  that  was  a  good  reason  for  asking  for  an  adjournment  when  the 
party  appeared.  But  if  he  chooses  to  waive  the  information,  and 
allow  the  hearing  to  proceed,  the  justices  have  jurisdiction. 

Mellob,  J. — I  share  in  the  doubt  of  my  brother  Ghannell ; 
and,  if  the  point  was  before  us>  I  should  require  further  time  for 
consideration. 

Smith,  J. — Unless  it  is  required  by  statute,  where  a  party 
voluntarily  appears  to  answer  a  charge  before  a  magistrate,  no 
information  or  sununons  is  necessary.  It  is  clear  that  in  this  case 
the  objection  was  not  the  non-production  of  the  summons,  but  the 
want  of  an  information. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Ajnil  29,1865. 

(Before  Eble^  C. J.^  Channell,  B.,  Blackburn^  J.,  Mellor,  J. 

And  SmitH;  J.) 

Reg.  17.  Bjornsen.  (a) 

Murder  on  the  high  seas — British  ship — Register  of  ship — PriniSt  facie 

proof-^AUen  owner — 17  ^  18  Vict.  c.  104. 

A  murder  was  committed  on  the  high  seaSy  on  hoard  a  ship  sailing  under 
the  British  Jiag,  and  the  cuscused  brought  to  England  in  custody y  and 
put  on  his  trial  for  the  crime.  To  show  jurisdiction  in  the  courts  of 
this  country  it  was  sought  to  establish  that  the  ship  was  a  British  ship^ 
and  the  register  of  the  ship  at  the  port  of  London  was  put  in  evidence^ 
wherein  the  owner's  name  was  stated  to  be  C.  A.  Rehder^  oflA^  lAm^ 
don-streety  City  of  London^  merchant  It  wtzs  proved^  however^  that 
Rehder  was  aHen  bom,  and  it  did  not  appear  that  he  was  a  denizen  of 
this  country  or  naturalised.  It  was  further  proved  that  the  ship  was 
foreign  built^  and  that  the  officers  and  crew^  including  the  accused^ 
were  foreigners : 

Held,  that  although  the  register  might  be  prima  fade  evidence  of  the 
facts  therein  stated^  and  that  the  ship  was  a  British  ship,  yet  the  proof 
that  the  otoner  was  alien  bom  rebutted  the  inference  from  the  register 
that  he  was  a  British  subject,  and  he  was  therefore  disqualified  by  the 
Merchant  Shipping  Act  (17  ^  18  Vict.  c.  104),  s.  18,  from  being  the 
owner  of  a  British  ship,  artd  it  could  not  be  presumed  thcU  he  was 
denizenised  or  naturaUsed. 

CASE  reserTed  for  the  opinion  of  this  Court  by  Mr.  Baron 
ChannelL 

The  prisoner  Adolph  Bjornsen  was  indicted  before  me  at  the  last 
Winter  Commission  for  the  county  uf  Southampton,  for  the  wilful 
murder,  on  the  high  seas,  of  one  Ueinrich  Leonard  Paul  Scherck. 

The  jury  acquitted  the  prisoner  of  murder. 

They  found  him  guilty  of  manslaughter. 

This  verdict  is  to  be  taken  for  the  purposes  of  the  present 
case  to  be  correct,  subject  to  the  points  of  law  hereinafter  stated 
respecting  the  jurisdiction  of  the  Court  to  try  the  prisoner  for  the 
offence. 

(a)  Beportod  bj  Johx  THOiiPSOir,  Eaq.,  Barristar-Bt-Law. 
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The  offence  was  committed  on  board  the  barque  Gustav  Adolphy 
on  the  2l8t  June  last,  on  the  high  seas^  at  a  point  about  five  days' 
sail  from  Pernambuco,  and  about  200  miles  from  the  nearest  land. 

In  opening  the  case  to  the  jury  the  counsel  for  the  prosecution       

stated  that  since  the  prosecution  had  been  instituted  doubts  had  jf/in^T^  ._ 
arisen  as  to  whether  the  Gustav  Adolph  was  a  Britbh  ship,  so  as  to  —Evidence  qf 
give  jurisdiction  to  the  Court  to  try  the  prisoner  for  an  offence   -5rft«* »% 
committed  on  board  the  barque  on  the  high  seas,  and  that  he 
should  place  at  the  disposal  of  the  prisoner's  counsel,  if  desired  by 
him,  all  the  documents  in  the  possession  of  the  prosecution  for 
clearing  up  those  doubts. 

The  facts  relating  to  the  commission  of  the  offence  on  board  the 
ship  having  been  proved,  it  was  further  proved  that  the  ship  in 
question  was  built  at  Kiel,  in  the  duchy  of  Holstein,  in  the  spring 
of  the  year  1864.  That  she  sailed  from  Eael  to  London,  thence 
on  the  voyage  in  the  course  of  which  the  offence  was  committed. 

All  the  officers  and  crew  were  foreigners ;  the  prisoner  being 
second  mate,  and  the  deceased  the  master.  The  snip  was  sailing 
ander  the  English  flag  on  the  2l8t  June,  1864.  The  crew  were 
told  before  ssoling  that  Mr.  Rehder  was  sole  owner.  He  was 
not  a  born  Englishman.  A  certified  copy  of  the  register  of  the 
GuMtav  Adolph  was  put  in  by  the  counsel  for  the  prosecution. 

It  was  in  the  following  form : 

Copy  renter  far  transmissum  to  Chief  Begisirar  of  Shipping. 

Form  No.  19. 


Official  number  of  Ship.    48,737. 
Name  of  Ship.     Gustav  Adolph, 
Port  number.     148  in  1864. 
Port  of  Registry.    London. 
British  or  foreign  built.     Foreign. 
Whether  a  sailing  or  steam  ship. 

If  steam,  how  propelled.   Sailing. 
Where  built.   At  Kiel, in  the  Duchy 

of  Holstein,  and  her  foreign  name 

is  the  same  as  she  now  bears. 
When  built.  8th  March,  1864. 
No.,   date,   and   port  of    previous 

registry  (if  any). 
Number  of  decks.     One. 
Number  of  masts.     Three. 
Rigged.    Barqne. 
Stern.    Round. 
Build.     CarveL 

Measurements. 


Gallery.    None. 
Head.     Lion's  Head. 
Framework.     Wood. 

Tonnage.     No.  of  tons. 

Tonnage   under    tonnage    deck. 

242.39. 
Closed  in  spaces  above  the  tonnage 
deck  {ifang),  viz.,  space  or  spaces 
between  decks. 

Poop. 
Roundhouse. 

Other  enclosed  spaces  (if  any\ 
naming  them. 

Break  20. 1 4. 

Deduct    allowance    for    propelling 


power. 
Re^ster  tonnage,  262  Afc. 

Length  from  the  fore  part  of   the  stem  under  the 

bowsprit  to  the  aft  side  of  the  head  of  the  stem  post,  130  feet  A.  Main 
breadth  to  outside  of  plank,  26  feet  ^s.  Depth  in  hold  from  tonnage 
deck  to  ceiling  at  midships,  1 3  feet  ts. 

Names,  residence  and  description  of  the  owners,  and  number  of  sixty- 
foorth  shares  held  by  each  owner — Christopher  Adulphus  Rehder,  of  14, 
London-street,  City  of  London,  Merchant,  64  shares. 

(Signed)  Edward  Shbppabd,  Registrar. 
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Rbo.  Registry,  Dated  13th  April,  1864. 

g     ''•  I  hereby  certify  the  above  to  be  a  true  copy  of  the  original  register  of 

the  vessel  Gvstav  Adolphy  which  original  is  in  my  possession. 

1865.  Registrar,  J.  Evans. 

Custom  House,  London,  Dated  29th  November,  186  k 

^^«^6^      N.B.  To  be  addressed  in  an  envelope  "To  the  Chief  Registrar  of 
Briti^hip!  Shipping,  Custom  House,  London.'* 

No.  219.  Copy  of  register  for  transmission  to  Chief  Registrar  of 
Shipping. 

It  was  objected  that  the  qualification  of  Mr.  Rehder  to  be  an 
owner  of  a  British  ship  according  to  the  18th  section  of  that  Act 
ousht  to  be  proved. 

1  admitted  the  certified  copy  as  primd  facie  evidence  that  the 
ship  Crustav  Adolph  was  a  British  ship. 

in  consequence  of  the  opening  statement  of  the  counsel  for  the 
prosecution,  the  prisoner's  counsel  called  for  certain  letters,  which 
were  then  put  in  evidence  by  the  prosecution,  at  the  request  of  the 
prisoner's  counsel.    They  were  as  follows : 

Hamburg,  31st  December,  1863. 
C.  H.  Rehder,  Esq.,  London. 
Dear  Sir, — As  verbally  agreed  upon,  I  hereby  make  over  to  you  my 
part  of  a  contract  signed  on  the  29th  May,  A.C.,  by  and  between 
Mr.  C.  L.  Bock,  shipbuilder  of  Kiel,  and  myself,  whereby,  after  due 
delivery  of  the  vessel  therein  contracted  for,  you  become  the  sole  owner 
of  the  barque-ship  called  Gustav  Adolph,  of  the  following  dimensions: — 

ft.  in.  >i 

Length  of  keel  116  6 

Length  over  all 131  0 

Width  outside  all  27  0  ) 

Width  inside 24  0 

Depth  of  hold  from  below  to  the 

upper  deck  plank  12  4 

at  the  price  of  cost  stipulated  for,  say  Hamburg  burnmarks,  62,500.  As 
further  agreed  upon,  I  shall  meke  the  necessary  payment  to  Mr.  C.  L. 
Bock,  and  see  to  the  true  fulfilment  of  the  contract,  debiting  you  all 
payments  made  in  accounts  current.  With  regard  to  the  vessel  herself, 
[  can  in  future  act  as  your  agent  only,  and  it  will  thus  be  necessary  for 
you  to  send  me  a  power  of  attorney  at  your  earliest  convenience. 

I  remain,  dear  Sir,  your  obedient  servant, 

Paul  Ehlebs. 

I,  Edward  Lehrenger,  Doctor  of  Laws  of  the  Free  Hanseatic  town  of 
Hamburg,  Notary  Public,  &c.,  hereby  certify  and  attest  that  the  letter 
hereinbefore  written  was  duly  signed  by  Mr.  Paul  Ehlers,  &c. 

Hamburgh,  7th  Jan.  1864. 

(Signed)        Lkhkwman,  Dr. 

London,  13th  January,  1864. 

Paul  Ehlers,  Esq.,  oi  Hong  Kong,  p.  t.,  Hamburg. 

Dear  Sir, — I  reply  to  your  letter  of  the  31st  December  last.     I  hereby 

accept  your  responsibility  in  a  contract  signed  the  29th  May,  1863,  by 

your  good  self  and  Mr.  C.  L.  Bock,  shipbuilder  of  Kiel,  relating  to  the 

barque-ship  Gustav  Adolph,  now  in  course  of  construction  at  or  near 


British 
measurement. 
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S3el.     As  sole  owner  of  this  vessel  I  beg  to  inclose  power  of  attorney,         Rbo. 
and  request  you  to  be  kind  enough  to  undertake  the  whole  and  entire     _    ^* 
fitting  out  of  my  above-named  ship   Gustav  Adolph^  declaring  at  the  ' 

same  time  that  I  shall  be  satisfied  with  all  and  everything  that  you  may        jges. 
do  or  cause  to  be  done  in  or  to  her  interest.     The  vessel  being  intended         — 
for  the  China  trade,  I  request  at  the  same  time  that  you  will  be  kind  -Wordw-  at  tea 
enough  to  keep  all  the  accounts,  and  in  consideration  of  these  services  ~nl^x^^^ 
and  upon  condition  that  you  charge  no  interest  on  any  part  of  the  first  ' 

cost  of  the  above  vessel  for  which  you  remain  under  advance,  I  hereby 
promise,  make  over  and  transfer  to  you  as  verbally  agreed  between  us, 
6-7th,  say  six-seventh  parts  of  all  the  profits  arising  out  of  this  venture. 
On  the  other  side  it  is  understood  between  us  that  in  case  any  losses 
should  arise  out  of  this  business  you  share  in  them  to  the  same  extent  as 
in  the  profits,  say  for  six-sevenths  (6-7ths). 

Trusting  that  the  result  may  be  a  favourable  one,  I  remain,  dear  Sir, 
yours  truly, 

(Signed)        C.  H.  Rbhdeb. 

Here  follow  two  names  as  witnesses  to  the  signatures  of  C.  H. 
Rehder,  James  L.  WuliF,  and  T.  C.  Bremer,  jun. 

It  *was  admitted  by  the  counsel  for  the  prosecution  that  Paul 
Ehlera  was  not  a  natural-bom  British  subject,  and  they  had  no 
evidence  of  his  having  received  letters  of  denization  or  having  been 
naturalised. 

It  was  submitted  on  the  part  of  the  prisoner  that  these  letters 
showed  a  partnership  in  the  vessel  between  Kehder  and  Ehlers, 
and  that  it  was  shown  by  the  18th,  the  38th,  the  103rd,  and  other 
aections  of  the  Merchant  Shipping  Act,  that  the  owner  of  a  bene- 
ficial interest  in  a  British  ship  must  be  qualified  in  the  same 
way  as  the  owner  of  a  legal  interest ;  that,  even  admitting  the 
registration  of  the  ship  in  the  name  of  Behder  by  the  proper 
officer  to  be  prima  facie  proof  of  Kehder's  qualification  to  be  an 
owner  of  a  British  ship,  it  could  be  no  evidence  of  Ehler's  qualifi- 
cation^  and  therefore  the  letters  proving  Ehler's  interest  in  the  ship 
rebutted  the  primd  facie  evidence  that  she  was  a  British  ship. 
The  106th  section  of  the  Act  was  also  referred  to. 

I  respited  sentence  upon  the  prisoner,  who  is  now  in  custody, 
till  the  next  asuzes,  and  reserved  for  the  consideration  of  this 
Court  the  following  questions : 

1.  Whether  I  ought  to  have  received  the  certified  copy  of  the 
roister  of  the  ship  as  primd  facie  evidence  that  the  snip  was  a 
British  ship. 

2.  If  it  was  rightly  received  as  primA  fade  evidence,  whether 
the  letters  of  the  31st  Dea  1863,  and  of  the  1 3th  Jan.  1864,  taken 
with  the  admission  as  to  the  status  of  Paul  Ehlers,  rebutted  that 
primd  fade  evidence. 

3.  Whether,  upon  the  evidence,  there  was  sufficient  proof  that 
the  Gustav  Adolph  was  a  British  ship. 

Harington  for  the  prisoner. — It  is  submitted  that  the  conviction 
was  wrong.  There  was  no  sufficient  evidence  that  this  was  a 
British  ship.      The  register  is  only  primd  fade  evidence  of  the 
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B»o-        matters  contained  or  recited  in  the  register  or  indorsed  on  it: 

Bjorasaar     C^''  *  ^^  ^*^*'  ^'  ^^^'  ^-  ^^^O    '^^^  register  describes  Rehder  as 

'    sole  owner,  and  it  was  proved  at  the  trial  that  he  was  alien  bom. 

1865.  He  could  not,  therefore,  be  the  owner  of  a  British  ship,  because 
j-r~  sect.  18  enacts  that  no  ship  shall  be  deemed  a  British  ship  unless 
—Evidence  of  she  belongs  whoUj  to  owners  of  the  following  description,  that  is 

British  ship,   to  Say,  first  natural-bom  subjects ;  second,  persons  made  denizens 
by  letters  of  denization  or  naturalised;  third,  bodies  corporate 
established  under,  subject  to  the  laws  of,  and  having  their  principal 
place  of  business  in  the  United  Kingdom  or  some  British  posses- 
sion.    There  was  no  proof  that  Rehder  was  denizenised  or  natural- 
ised;    The  Merchant  Shipping  Amendment  Act  (24  &  25  Yict. 
c.  63),  s.  3,  shows  the  intention  of  the  Legislature  to  exclude 
unqualified  persons  from  the  ownership  of  British  ships  and  the 
privileges  incident  thereto.     Accordingly,  when  a  British  ship  is 
transferred  to  any  person  not  qualified  to  be  the  owner  of  a  British 
ship,  that  fact  is  to  be  notified  to  the  registrar  and  the  certificate 
of  register  is  to  be  delivered  up.      Sect.  106,  which  enacts  that 
unregistered  ships  shall  be  treated  as  British  ships  in  respect  of 
offences  committed  on  board  thereof,  is  limited  to  ships  owned  by 
persons  qualified  to  be  owners  of  British  ships.     It  will  be  con- 
tended for  the  prosecution  that  as  by  sect.  38  no  person  shall  be 
registered  until  he  has  made  a  declaration  of  ownership  containing 
a  statement  of  his  qualification  to  be  an  owner  of  a  British  ship  and 
other  particulars,  it  must  be  presumed  that  Rehder  has  made  that 
declaration.    But  sect.  97  enables  the  registrar  for  reasonable  cause 
to  dispense  with  such  declaration.     No  such  presumption  can  be 
made,  therefore,  in  this  case:    (ifey.  v.  Setvelly  8  Q.  B.  161.)     A 
register  is  not  a  document  required  by  the  law  of  nations  as  ex- 
pressive of  a  ship's  character:  {Le  Cheminant  v.  Pearson^  4  Taun. 
367.)    As  to  what  gives  the  character  of  a  British  ship  indepen- 
dently of  statute,  there  is  no  case  to  be  found  reported.     Th'e  case 
stands  thus,  the  primd  facie  evidence  of  the  ship  being  a  British 
ship  is  rebutted  by  the  proof  of  Rehder  being  an  alien  born :  (  The 
Eaffky  1  W.  Rob.  246 ;   The  Fortuna,  1  Dods.  Adni.  81,  86 ;  Fine 
V.  Anderson,  4  Taun.  652 ;  Liverpool  Borough  Bank  v.    Turner^ 
1  H.  &  J.  159 ;   2  De  Gex,  F.  &  G.  502.)    A  certificated  ship 
and  a  British  ship  are  not  convertible  terms. 

Prideaux  {M.  Bere  with  him)  for  the  prosecution. — The  convic- 
tion ought  to  be  afiSnned.  There  was  evidence  that  this  was  a 
British  ship.  The  question  is  not  whether  this  was  a  British  ship 
within  the  provisions  of  the  Merchant  Shipping  Act,  for  a  ship  may 
be  entitled  to  the  protection  of  the  British  laws  although  it  may  not 
be  within  the  provisions  of  that  Act  The  Admiralty  Courts  hold 
that  the  tests  of  a  ship  being  a  British  ship  are  the  residence  pf  the 
owner  in  the  British  dominions  and  the  ship  sailing  under  the  British 
flag.  The  case  shows  that  Rehder,  the  registered  owner,  was  resident 
hi  London,  and  that  the  ship  sailed  from  a  British  colony  and  carried 
the  British  flair.  Protn  these  facts  the  Court  will  infer  that 
this  was  a  British  ship.     It  will  be  inferred  that  the  declaration  of 
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ownership  required  by  sect.  38  of  17  &  18  Vict  c.  104,  was  made        ^^' 
previous  to  the  ship  being  registered.    [Blackburn,  J. — Why  so?    Bjo^ggj,. 

The  fact  was  not  proved,  and  sect.  97  enables  the  registrar  to       

dispense  with  it  on  reasonable  grounds.]  Sect.  42  requires  certain  i^^^- 
particulars  to  be  entered  in  the  register-book,  and  among  them  the  n^rd^at  -«« 
several  particulars  as  to  the  ship's  origin  stated  in  the  declaration  ^  Evidence  qf 
of  ownership.  And  on  the  principle  omnia  rite  acta  presumuntur  BritUh  ship, 
it  must  be  presumed  that  as  the  Act  directs  a  public  officer  not  to 
raster  a  ship  until  such  declaration  is  made,  it  will  be  presumed 
that  it  has  been  duly  made.  Illegality  is  not  to  be  presumed,  nor 
anything  that  would  subject  the  ship  to  forfeiture :  (Taylor  on  Evid. 
123,  4th  edit. ;  Butler  v.  AUnutt,  1  Stark.  R  222  ;  Van  Omerson 
V.  Dowiek,  i  Camp.  44;  Sissans  v.  Dixon,  5  B.  &  C.  758.)  The 
Court  will  farther  presume  that  the  party  who  made  the  declaration 
of  ownership  was  qualified  according  to  his  declaration.  [Black- 
BUEN,  J. — ^1  own  I  have  great  difficulty  in  a  criminal  case  against 
a  third  person  in  making  any  such  presumptions.  Sect.  107 
carefully  avoids  saying  that  the  register  and  declaration  shall  be 
proof  of  the  contents,  but  says  that  they  shall  only  be  primd  facie 
evidence  of  the  matters  therein.]  It  is  not  to  be  presumed  that  a 
party  has  committed  the  indictable  offence  of  making  a  false  decla- 
ration and  unduly  assuming  a  British  character:  (sect.  103.) 
[Blackburn,  J. — The  truth  of  a  statement  is  not  to  be  presumed 
against  a  stran^r  on  the  ground  that  the  party  making  the  state- 
ment is  not  to  be  presumed  to  have  committed  a  crime.]  In  Rex 
V.  Hawkins,  10  East,  211,  it  was  held  that  the  presumption  of  law 
being  that  every  person  has  conformed  to  the  law  till  something 
appear  to  rebut  that  presumption,  it  was  to  be  taken  that  a  person 
elected  to  a  municipal  office  had  duly  taken  the  sacrament  within 
a  year  as  required  by  the  13  Car.  2,  c.  12.  [Mellob,  J. — But 
in  this  case  it  is  an  admitted  fact  that  Behder  was  not  born  in 
Ebgland.  Chann^lL,  B. — Suppose  that  a  declaration  of  owner- 
ship had  actually  been  put  in  evidence,  would  there  have  been  any 
presumption  of  the  truth  of  its  contents?]  In  Rodtceltv.  Hedge, 
1  C.  &  P.  220,  a  theatre  was  presumed  to  have  been  licensed 
ftxim  the  fact  of  performances  having  taken  place  there;  and 
in  Sichell  v.  Lambert,  15  C.  B.  N.  S.  781,  a  Roman  Catholic 
6hapel  was  presumed  to  have  been  licensed  for  the  celebration 
of  marriages  frohi  the  fact  of  marriages  taking  place  there. 
A  somewhat  similar  nresilmptidn  Was  made  in  M^Mahon  y.  Ellis 
and  othersy  14  Ir.  0.  L.  Rep.  499.  Bjr  sect.  97  the  declaration  of 
ownership  can  only  be  dispensed  with  where  the  registrar  is 
satisfied  that  fVom  aily  reasonable  cause  it  cannot  be  niade,  and  in 
tiiat  dkse  the  registrat,  upoh  production  of  such  other  evidence, 
and  object  to  such  terms  as  he  may  think  fit,  may  dispense  with 
the  diMslaratioii.  So  that  it  is  to  be  inferred  either  that  the  decla- 
ratioii  of  ownership  Was  duly  made,  or  that  evidence  equivalent 
thereto  was  prbduced  before  the  registrar.  [Blagkbubk,  J.— 
Supposing  there  had  beetl  no  statutory  enactment  affecting  the 
^uestion^  what  is  the  definition  or  character  of  a  British  ship  at 
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Beo.       common  law  ?]     There  is  no  abstract  definition  to  be  found  in  the 
g  ^;         books:  {The  Indian  Chief,  3  Rob.  13,  33;   The  Matchless^  1  Hag. 

*    Adm.  Rep.  103 ;  Tabbs v.  Bendelack,  3  B.  &  R  207  ;  TheVigilantia^ 

1865.        1  C.  Rob.  12.")     On  the  whole  it  is  submitted  that  in  this  case  this 
Mwderla  tea  ^^^  *  British  ship  for  the  purpose  of  giving  jurisdiction  to  the 
-- Evidence  of  Admiralty  to  prosecute  for  offences  committed  on  board  of  her, 
BrUiah  «A»>.   and  it  would  be  dai^gerous  to  hold  the  contrary. 

Harington  in  reply. — It  is  not  found  as  a  fact  that  Rehder  was 
an  English  merchant  or  resident  in  London.  Carrying  any  par- 
ticular flag  is  evidence  against  the  owner,  but  not  for  him,  and  is 
not  a  circumstance  from  which  jurisdiction  can  be  presumed  against 
a  foreigner. 

Eble,  C.J. — I  am  of  opinion  that  this  conviction  cannot  be 
sustained.  The  prisoner  was  convicted  of  manslaughter  committed 
on  the  high  seas,  and  the  question  is  whether  there  was  any  juris- 
diction to  try  the  prisoner  in  England.  The  crime  was  committed 
on  the  ocean  thousands  of  miles  away  from  British  territory,  and 
the  ground  on  which  the  prosecutor  relies  for  jurisdiction  to  try  in 
England  is  that  the  crime  was  committed  on  board  a  British  ship, 
which  carries  with  it  British  law,  and  the  case  is  therefore  as  if  the 
crime  had  been  committed  on  British  land.  The  whole  question 
is  whether  the  ship  was  a  British  ship.  I  am  clearly  of  opinion 
that  there  was  primd  fade  evidence  that  she  was  a  British  ship, 
there  was  evidence  of  a  certificate  of  registry  in  London,  wherein 
Rehder  was  described  as  the  owner  at  that  time  and  as  resident  in 
London,  and  the  ship  was  sailing  under  the  British  flag.  But 
Rehder  was  described  therein  as  sole  owner,  and  I  take  it  to  have 
been  proved  at  the  trial  that  he  was  alien  bom.  That  reduces  the 
question  to  this,  whether  the  primd  fade  evidence  of  its  being  a 
British  ship  was  rebutted  by  the  negative  proof  that  Rehder  was 
alien  bom.  Is  the  proof  that  he  was  alien  bom  disposed  of  by  the 
presumptions  relied  on  by  Mr.  Prideaux  in  his  argument,  viz., 
letters  of  denizenship  or  naturalisation,  and  is  the  Court  to  make 
such  presumptions  because  Rehder  being  alien  bom,  would  have 
become  liable  to  be  proceeded  against  for  penalties  under  the 
Merchant  Shipping  Act,  for  registering  the  ship  as  belonging  to  a 
British  owner  ?  I  am  of  opinion  that  there  is  no  presumption  to 
justify  us  in  inferring  that  letters  of  denizenship  or  naturalisation 
were  granted  to  Rehder.  I  limit  my  judgment  to  the  question  of 
evidence,  the  point  reserved  is  merely  a  matter  of  evidence. 

Channell,  B. — I  also  am  of  opinion  that  the  conviction  can- 
not be  sustained.  The  offence  was  committed  on  board  a  ship  of 
which  the  captain,  mate,  and  crew,  including  the  prisoner,  were 
foreigners,  in  one  sense  the  ship  may  be  taken  to  nave  been  the 
property  of  Rehder,  who,  it  was  clear,  was  not  a  British-born 
subject.  The  question  is,  whether  an  English  court  has  jurisdic- 
tion to  try  the  foreigner  for  this  offence.  An  English  court  can 
have  no  jurisdiction  unless  it  is  to  be  presumed  uiat  this  was  a 
British  ship,  and  I  can  see  no  ground  for  inferring  that  this  was  a 
British  ship.    On  the  Merchant  Shipping  Act  I  cannot  come  to  that 
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oondusion,  but  on  the  evidence  I  agree  that  there  was  primd  facie        ^^* 
evidence  that  the  ship  was  British ;  but  the  ordinary  rule  that  primd    Bjoiwsmr. 

facie  evidence  may  be  rebutted  applies  in  this  case.     I  must  look       

at  the  case  then  as  presenting  this  fact,  that  the  owner  was  an        ^^Q^* 
alien  bom.     If  letters  of  denizenship  or  natu&Iisation  had  been  ^furder  at  tea 
produced  they  would  have  removed  that  difficulty,  but  they  were  —Endenee  0/ 
not.     I  see  no  ground  on  which  the  Court  may  draw  the  inference    ^^*'^  «*»>• 
that  one  or  the  other  may  have  been  granted.     It  was  then  said 
that  the  ship  might  be  a  British  ship,  independent  of  the  provisions 
of  the  Merchant  Shipping  Act,  but  I  can  see  no  ground  for  any 
such  inference.      Some  doubt  might  arise  on  sect.  106  at  first 
sight.     That  section,  however*  has  no  application ;  it  supposes  the 
capacity  to  register  as  a  British  ship,  but   the  privileges  of   a 
British  ship  to  be  lost  because  some  requisition  has  not  been  com- 
plied with.     It  is  therefore  quite  out  of  the  question. 

Blackburn,  J. — I  am  of  the  same  opinion.  It  is  established 
that  if  a  ship  is  a  British  ship,  it  carries  with  it  the  notion  that  it  is 
part  of  the  !british  territory,  and  crimes  committed  on  board  thereof 
may  be  tried  in  England.  I  agree  that  the  facts  of  the  ship  sail- 
ing under  the  British  flag,  and  being  treated  as  a  British  ship,  and 
being  registered  in  London,  were  primd  facie  evidence  that  it  was 
a  British  ship.  The  register  was  primd  fade  proof  that  apparently 
Rehder  was  sole  owner,  but  it  was  proved  that  he  was  aUen  bom. 
There  would  be  no  pretence  for  saying  that  this  was  a  British 
ship,  but  from  the  circumstance  of  the  register  stating  Rehder  to 
be  resident  in  this  country  at  the  time  of  the  registry.  That  fact 
merely  shows  that  he  owea  a  temporary  allegiance  to  this  country ; 
and  in  the  case  cited  of  the  Indian  Chief  that  was  the  effect  of  the 
decision.  For  aught  that  appears,  he  might  have  left  this  country, 
and  so  his  allegiance  here  would  have  ceased.  The  Merchant 
Shipping  Act  requires  an  owner  to  be  a  British  subject,  and 
sect.  106  does  not  apply  where  the  sole  owner  is  a  foreigner.  I  do 
not  think,  therefore,  uiat  this  ship  could  be  said  to  be  a  British  ship 
so  as  to  make  it  -part  of  British  territory. 

Mellor,  J. — I  am  of  the  same  opinion.  I  will  only  add  that 
Mr.  Frideaux^  while  citing  the  cases  which  he  brought  before  us, 
and  which  are  unquestioned,  was  losing  sight  of  the  admitted  fact 
in  this  case,  that  the  owner  was  alien  born. 

Smith,  J. — I  am  of  the  same  opinion.  To  prove  jurisdiction^ 
the  register  of  the  ship  in  London  was  put  in  evidence,  but  when 
it  was  proved  that  the  owner  was  a  loreigner,  the  primd  facie 
effect  of  the  evidence  of  the  register  was  rebutted.  The  decla- 
ration of  ownership  is  prior  to  the  register  being  drawn  up,  and  if 
the  effect  of  the  evidence  of  the  register  is  got  rid  of,  it  can  hardly 
be  said  that  something  done  prior  to  it  is  not  also  rebutted. 

Conviction  quashed. 


VOL. 
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COURT  OF  CRIMINAL  APPEAL. 

May  6»  1865. 

(Before  Eele,  C.J.,  Channell,  B.,  Blackbubn,  MELiicm 

and  Smith^  JJ.) 

Reg.  v.  Chablotts  Smits.  (a) 

ManslaughtBT'^JUMier  and  s^rpani^^Neglect  io  pnmie  propiir  food^  ^» 
'^Control  ond  restraint^^Dying  declaration^^Evidenee. 

When  deceased  woe  very  iU  (but  there  was  no  evidence  that  she  tea*  then 
under  the  beUef  af  approaching  death),  she  meuie  a  statement  which 
two  hours  afterwards  was  taken  down  in  writing,  the  writer  putting 
questions  to  the  deceased  as  he  went  on  writing.  The  next  dag,  whm 
deceased  knew  that  she  was  dying,  the  declaration  was  read  over  to  her 
by  another  person  who  put  questions  to  her  from  the  statement,  sorne^ 
times  in  a  leading  form,  which  she  answered: 

Held,  that  it  was  a  question  for  the  judge  whether  the  dying  declaration 
ought  to  be  received,  and  that  under  the  above  circumstances  U  was 
rightly  admitted. 

A  master  is  not  critmnally  liable  for  the  death  of  a  servant  not  of  tender 
years,  although  the  death  was  caused  by  the  insufficiency  and  badness 
of  the  food  and  lodging  provided  by  him  for  her,  unless  the  servant  was 
of  such  weak  intellect  as  to  be  helpless  and  unable  to  take  care  of  her* 
self,  or  was  under  such  restraint  as  to  be  unable  to  withdraw  herself 
from  her  master^s  dominion^ 

C^ASE  resenred  ibr  the  opinion  of  this  Court  hj  Mr.  Justioe 
^     Smith. 

The  prisoner  was  tried  before  me  at  the  Spring  Assizes,  1665, 
at  Norwich,  for  feloniously  killing  and  riaying  Martha  Turner. 

The  prisoner  kept  a  lodging-house  at  Great  Yarmouth,  and  the 
deceased  was  her  domestic  servant. 

The  case  on  the  part  of  the  prosecution  was  opened  by  the  state- 
ment that  the  deceased  died  in  consequence  of  the  insufficient 
food  and  unwholesome  lodging  provided  for  her  by  the  prisoner,  or 
of  the  combined  effect  of  these  things  and  of  a  course  of  ill-treat- 
ment of  the  deceased  by  the  prisoner  in  beating  and  otherwise  ill- 
using  her.  It  was  also  opened  that  the  deceased  was  a  person  of 
'  weak  mind,  and  had  been  brought  by  the  acts  and  threats  of  the 
prisoner  under  her  dominion  and  control. 

(a)  Btportod  by  Johh  Tmompsoh,  Eiq.,  Barriitir-al-LftW. 
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It  anpeared  in  evidence  that  the  deceased,  Martha  Tamer,        ^^^ 
entered  the  prisoner's  service  in  Sept.  1863,  remained  in  it  until    oha^Iotts 
on  or  about  the  2l8t  Feb.  1865,  and  died  on  the  27th  of  the  same      Siqtb. 

iBonth.    The  deceased  was  the  daughter  of  a  widow  too  poor  to       

maintiun  her.     She  had  already  been  in  domestic  service,  but  had        ^^^ 
for  some  time  prior  to  entering  the  prisoner's   service  been  an  Uamkaighier 
inmate  of  the  workhouse  of  the  Blofield  Union,  and  left  it  to  go  to  —^^^t  to 
thepriBoner'8.  ^-^l- 

In  Sept.  1863,  when  she  entered  the  prisoner's  service,  she  was  nmt$. 
twentj-toree  years  old.  She  was  then  described  to  be  ''  a  big, 
strong  girL**  She  was  described  by  some  of  the  witnesses  as  a 
person  of  weak  mind :  by  others  as  of  very  weak  mind.  She 
appeared  irom  the  evidence  to  be  of  a  low  order  of  intellect. 
There  was  evidence  that  the  deceased  was  subjected  to  great  priva- 
tions and  ill-treatment  by  the  prisoner,  ^e  was  insufEciently 
fed  and  badly  lodged.  She  was  beaten  and  otherwise  ill-used. 
The  prisoner  also  used  threats  of  various  kinds  to  intimidate  her. 
She  Decame  thin,  weak,  and  ill  in  the  prisoner's  service,  and 
towards  the  end  of  the  service,  very  thin,  weak,  and  iU,  and, 
according  to  the  medical  witness,  she  died  from  disease  of  the 
lungs,  produced  by  want  of  nourishment,  to  which  damp  and  un- 
wholesome lodging  at  night  might  have  conduced 

It  became  a  question  on  the  evidence  whether,  towards  the  end 
of  the  eervice,  the  deceased  was  reduced  to  and  in  such  a  state  of 
body  and  mind  as  to  be  helpless  and  unable  to  take  care  of  her- 
self, and  was  under  the  dominion  and  restraint  of  her  mistress,  and 
unable  to  withdraw  herself  from  her  control.  I  held  there  was 
evidence  to  go  to  the  jury  on  these  points. 

When  the  deceased  first  went  into  the  prisoner's  service,  the 
prisoner  was  living  in  Brandon-terrace.  At  Michaelmas,  1864,  she 
removed  to  a  house  in  Marine-terrace.  There  were  usually  lodgers 
and  their  servants  in  the  prisoner's  house,  and  the  deceased  occa- 
sionally went  out  of  doors  on  errands  and  on  other  occasions. 

The  evidence  of  the  witnesses  relating  to  the  conduct  of  the 
prisoner  to  the  deceased  extends  from  the  summer  of  1864  to 
Feb.  1865. 

The  prisoner's  counsel  havii^  objected  that  there  was  no  evi- 
dence to  go  to  the  jury  to  sustain  the  indictment,  and  the  case 
being  peculiar  in  its  circumstances,  I  have  thought  it  right  to  annex 
a  copy  of  the  evidence  as  it  was  given. 

The  evidence  of  the  first  two  witnesses  relates  to  the  dying 
declarations  of  the  deceased.  The  prisoner's  counsel  objected  to 
the  admissibility  of  the  evidence  of  these  dying  statements  of  the 
deceased  proved  by  Mr.  Jary,  on  account  of  the  manner  in  which 
they  were  taken.  I  received  the  evidence  and  stated  that  the 
manner  of  taking  the  statements  of  the  deceased  by  Mr.  Jary 
might  properly  be  considered  by  the  jury  in  estimating  the  efiect 
of  the  evidence. 

The  prisoner's  counsel  further  objected  that,  having  regard  to 
the  relation  of  mistress  and  servant  which  existed  between  the 

o2 
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^Kbo*       prisoner  and  the  deceased^  there  was  no  evidence  to  go  to  the  jury 

OHArax>TTB    ^^  support  the  indictment ;  that  there  was  no  evidence  that  the 

Smith.      deceased  was  Lelpless  from  bodily  sickness  or  weakness,  or  that  she 

was  under  the  physical  restraint  of  the  prisoner ;  and  he  contended 

]^  that  if  the  deceased  were  under  moral  restraint,  or  the  fear  of  her 
Manslattghter  mistress  Only,  the  prisoner  would  not  be  criminally  responsible  for 
— Neglect  to  the  conscquenccs  of  the  neglect  imputed  to  her.  I  drew  the 
"''S^  rt^it"  fi-tt^^tion  of  the  jury  to  the  distinction  between  the  cases  of 
menu.  children,  apprentices  of  tender  years  and  lunatics  under  the  care 
of  persons  bound  to  provide  for  their  wants,  and  the  case  of  a 
mistress  and  a  servant  of  full  age  able  to  take  care  of  herself^  and 
to  withdraw  herself  from  the  service  of  her  mistress ;  and  I  told 
them  that  in  the  latter  case  the  mistress,  although  bound  by  con- 
tract to  provide  food  and  lodging  for  the  servant,  would  not  be 
criminally  responsible  on  this  indictment  for  the  consequences  of 
the  mere  breach  of  the  obligation  to  supply  proper  food  and 
lodging,  and  I  left  the  case  to  the  jury  with  the  direction  in 
substance,  that  if  they  were  satisfied  upon  the  evidence  that  the 
prisoner  had  culpably  neglected  to  supply  proper  and  sufficient 
food  and  lodging  to  the  deceased  as  her  servant  during  a  time  when 
the  deceased  being  in  the  prisoner's  service  was  reduced  to  and  in 
such  an  enfeebled  state  of  body  and  mind  as  to  be  helpless  and 
unable  to  take  care  of  herself,  or  was  under  the  dominion  and 
restraint  of  the  prisoner,  and  unable  to  withdraw  herself  from  her 
control,  and  that  her  death  was  caused  or  accelerated  by  such 
neglect,  the  prisoner  would  be  criminally  responsible,  and  they 
might  find  her  guilty ;  but  if  they  were  not  so  satisfied,  to  acquit 
the  prisoner,  and  I  told  the  jury  that  after  the  medical  evidence 
the  acts  of  violence  proved  could  not  be  considered  as  having  caused 
the  death. 

No  objection  was  made  by  the  learned  counsel  for  the  prisoner 

to  my  direction,  but  I  was  asked  by  him  after  the  verdict  to 

reserve  for  the  opinion  of  the  Court  the  objections  above  mentioned. 

I  beg  leave  to  ask  the  opinion  of  the  Court  of  Criminal  Appeal 

on  the  following  questions : 

1.  Whether  the  evidence  of  Mr.  Jary  of  the  dying  statements 
of  the  deceased  was  admissible. 

2.  Whether,  with  the  evidence  of  the  dying  statements,  if 
admissible,  or  without  it  if  inadmissible,  there  was  evidence  to 
support  the  indictment  which  ought  properly  to  have  been  left  by 
me  to  the  jury. 

The  jury  returned  a  verdict  of  guilty,  and  I  passed  judgment 
on  the  prisoner ;  but  respited  the  execution  of  it,  and  detained  the 
prisoner  in  custody. 

Montague  Smith. 

The  following  was  the  evidence  on  which  the  conviction  was 
founded : 

Richard  Ripp,  Governor  of  Blofield  Workhouse. — Friday,  24ih  February, 
four  p.m.,  I  received  Martha  Turner.    Coyne,  overseer,  brought  her.    She 
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wu  taken  to  the  sick  ward.     She  had  been  previously  an  inmate.     She        Bv«. 
left  workhouse  two  or  three  years  ago.     She  was  then  strong  and  robust.  ^* 

She  was  5ft.  5in.  in  height.    I  believe  she  was  weak-minded.    She  looked       g^!^^ 

vacant  then.     She  was  so  bad  when  I  received  her  on  the  24th  February        

that  I  sent  at  once  for  Mr.  Kidd,  the  medical  officer.    The  under  part  of        18<>5. 
the  right  wrist  was  bmised.    There  were  several  weals  across  the  under        *~ 
part.     They  appeared  to  have  been  done  some  time*     The  left  hand  was  "^Sr  i^f^* 
swollen  twice  usual  size,  and  two  of  the  fingers  quite  black.    A  few  provide  food-^ 
hours  after  she  came  in  she  made  a  statement  to  me.     I  took  it  down  in    D^ing  stau- 
writing.     The  following  day  I  communicated  it  to  Mr.  Jary,  the  Chair-        fnenu. 
man.     Mr.  Jary  went  to  the  workhouse.     I  heard  Mr.  Jary  read  over 
the  statement  I  had  written.    Mr.  Jary  asked  the  girl  if  she  knew  what 
state  she  was  in.     She  said  she  knew  she  was  dying.     She  appeared  to 
understand  the  statement.     An  alteration  was  made  at  Martha  Turner's 
instance.    I  believe  she  thought  she  was  dying.    She  died  Monday,  27th9 
at  four  p.m. 

CroBS-examined : 

She  made  the  statement  to  me  at  eight  o'clock.  I  wrote  it  down 
between  two  and  three  hours  after  she  made  it.  The  statement  was 
read  over  to  her  on  Saturday  night,  between  eight  and  nine.  She  was 
gradually  sinking  from  the  time  she  came  in.  The  statement  was  all  * 
read  to  her.  Something  was  added  in  consequence  of  a  question  put  to 
her.  Usual  in  union  to  return  persons  of  weak  intellect.  This  girl  was 
not  returned  as  of  weak  intellect.  She  was  not  bad  enough  for  that. 
She  did  not  mention  she  thought  she  was  dying  until  she  said  so  to 
Mr.  Jary.  The  mother  was  living  in  workhouse.  She  came  in  about  a 
few  months  back.  I  cannot  say  whether  the^girl  was  in  the  house  up  to 
the  time  she  went  to  service. 

Re-examined : 

The  mother  has  been  for  some  time  in  the  house,  off  and  on.  Only 
one  question  asked  by  Mr.  Jary  before  he  quite  read  it  through.  I  wrote 
the  statement  in  the  sick  room  from  what  she  told  me,  and  put  questions 
to  her  as  I  wrote.  I  read  it  over  the  same  night.  She  made  no  obser- 
vation. After  Mr.  Jary  read  it  she  made  no  observation,  but  she  did 
make  an  observation  when  he  had  read  about  half  way,  in  answer  to  a 
question  of  Mr.  Jary.  What  she  said  was  entered.  An  interlineation 
was  made. 

William  Jary,  Chairman  of  the  Board  of  Guardians. — Saturday,  26th, 
I  saw  Martha  Turner.  A  statement  was  put  into  my  hand.  I  first 
spoke  to  her  to  see  if  she  was  able  to  give  a  statement.  I  thought  she 
was.  I  asked  her  whether  she  was  aware  of  the  state  she  was  in.  She 
said  she  felt  she  was  dying,  and  she  satisfied  me  she  thought  so.  I  some- 
times put  the  questions  from  the  statement  in  a  leading  way,  and  sometimes 
took  the  girl's  words.  I  sometimes  put  a  question  to  her,  and  sometimes 
she  took  as  it  were  a  step  of  her  own.  I  put  a  question  to  her  in  the 
middle.  It  was,  Why  did  you  not  run  away  ?  and  she  made  an  answer. 
With  that  exception  she  made  no  alteration.  She  appeared  to  understand 
the  statement.  I  put  a  great  many  questions  and  I  got  a  great  many 
answers  to  those  questions.  I  think  she  answered  every  question  I  put 
to  her.  I  did  not  read  the  statement  in  its  entirety  at  once.  I  made 
observations  as  I  went  on.  I  read  it  in  substance.  I  read  every  word 
of  it  with  observations.  She  said  nothing  to  induce  me  to  reject  any 
part  of  it 
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B>o-  Oroes-Qzamined : 

OoABsxyax       I  read  it  over,  putting  it  partly  in  questions.     She  was  not  asked  to 
Smith.       make  her  mark.    I  tried  to  get  as  much  of  her  own  statement  as  I  could. 
~r        She  could  not  make  her  mark.    Her  hands  were  very  bad. 

— -  Metcalfe  proposed  to  read  statement 

MoMiaughitr      Bubioer  objected. — It  must  be  a  voluntary  statement,  and  not  in 

— Neglect  to  x     i      j*  ±.' 

pnyvuSfood^  answer  to  leading  questions. 
Dgingtiau-       I  Consulted  the  Lord  Chief  Justice  and  then  held  that  the 
**«^*       evidence  of  Mr.  Jary  was  admissible  of  what  took  place  on  the 
occasion  of  his  interview  with  the  deceased. 

Mr.  Jary  further  examined  by  prisoner's  counsel  as  to  the 
manner  of  his  examining  the  deceased: 

I  asked  if  she  had  lived  with  Mrs.  Smith  (prisoner).  •  She  said  she 
had.  I  believe  I  asked  her  how  long  she  had  lived  there.  I  cannot  say 
whether  she  said  she  was  to  have  1«.  a  week  and  received  13«.  in  all,  or 
I  read  it  to  her.  As  to  ^'  boots,  &c./'  I  don't  remember  whether  she 
stated  these  things  without  my  putting  it  to  her.  I  read  to  her,  ^'  I  had 
no  meat,  pudding,  or  anything  in  the  shape  of  food,  only  dry  bread."*  I 
then  said,  Why  did  you  not  run  away  ?  She  said  her  mistress  locked 
the  door. 

The  witness  having  been  thus  tested,  it  was  agreed  that  the 
paper  should  be  read,  as  the  substance  of  what  the  witness  would 
prove  he  obtained  from  the  deceased;  but  Mr.  Bulwer  still 
objected  to  the  evidence  of  the  statements  of  the  deceased  being 
admissible  at  all,  having  regard  to  the  way  in  which  they  were 
obtained. 

The  following  is  the  paper : 

I  have  been  living  at  service  with  Mrs.  Smith  (of  Brandon-terrace, 
Great  Yarmouth),  lodging-house  keeper.  I  have  been  in  her  service 
one  year  and  six  months.  I  was  to  have  had  1«.  per  week  for  my  ser- 
vices. I  have  only  received  ld«.,  one  pair  of  boots,  and  two  caps.  My 
mistress  gave  me  only  half  a  slice  of  bread  each  day.  I  had  no  meat, 
pudding,  or  anything  in  the  shape  of  food— only  dr^  bread.  I  tried  to 
get  away,  but  my  mistress  locked  the  door.  I  have  been  sleeping  in  a 
damp  cellar,  with  only  a  coverUd  to  cover  me,  and  no  bed.  I  slept  on 
the  bricks.  My  mistress,  during  my  illness,  only  visited  me  once  a  day, 
and  that  was  for  the  purpose  of  giving  me  my  day's  bread.  I  got  the 
water  I  had  from  a  tap  in  the  cellar  with  a  mug  for  that  purpose.  I  was 
two  weeks  lying  on  the  damp  bricks,  and  saw  no  one  but  my  mistress. 
My  mistress  wanted  me  to  work,  and  I  could  not.  She  has  beaten  me 
with  a  cane  during  the  time  I  was  sick  in  the  cellar.  I  have  never 
slept  on  a  bed  the  whole  time  I  have  been  with  my  mistress  in  the  new 
house^  say  five  mcmths  and  upwards.  Before  going  to  the  new  house  I 
slept  on  a  straw  bed  on  bricks.  I  made  a  bed-tick  out  of  one  of  my  old 
shawls  and  filled  it  with  straw :  that  was  my  bed.  All  I  had  to  cover 
me  was  an  old  counterpane.  I  have  always  been  subjected  to  my  mis- 
tress's ill-treatment  from  the  time  I  first  entered  her  service.  My 
mistress  pushed  me  on  one  occasion,  and  I  fell  against  a  piece  of  iron 
and  bruised  my  eye.  She  has  bruised  me  by  striking  me  with  her  fist 
on  the  chin  and  other  parts  of  my  body.  She  would  never  let  me  leave 
the  house  when  I  wanted  so  to  do.    The  charwoman  took  me  to  my 
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imefe  WilliaoMy  in  Yamottth.    He  would  not  take  me  in.    He  sent        Bm. 
me  to  mj  nnde  Bosh'sy  at  Freethorpe  ;  from  thenee  I  waa  taken  in  a    ^^  *- 
eart  to  the  Union  Hbnae  at  Longwood.    I  have  not  had  my  clothes  off      ^^^ 

fior  two  weekfl.  

Elisaheth  Soamea^  Great  Yarmouth,  widow.— I  go  out  as  nurse*    In        ia66. 
September  kst  I  was  sent  for  by  prisoner.    I  went  to  her  house  in  ^^  "7" . 
Brandon-terrace,  and  I  have  been  to  prisoner's  in  Marine-terrace.    I  '^l!/^!!^ 
went  in  as  a  visitor.    I  saw  n  Martha  Turner  there.    I  saw  her  severaL  pr^mS/ood^ 
times.     When  I  went  the  last  time,  a  few  days  be|bre  the  deceased  left,    Dpm§  Miau- 
1  rang  at  the  door  and  nobody  answered.     Whilst  I  stood  there  I  heard       mmii9. 
deceased  and  prisoner  talking.    The  deceased  came  to  the  door,  and  she 
aakL  her  mistress  was  not  within  ;  but  I  heard  her  Yoioe.    I  had  seen 
the  girl  about  three  weeks  before  she  left.    She  looked  in  a  weak  state. 
1  noticed  her  looking  pale,  not  as  idie  had  looked  before.    She  was  not 
89  fiU  as  when  I  first  knew  her.    She  ^ot  thinner  by  degrees*    I  was  at 
prisoner's  to  nurse  prisoner  three  weeks  to  a  menUi  or  five  weeks  before 
Mjchaelmas.  I  went  one  evening  about  nine.   I  fi>und  the  prisoner  ill ;  she 
had  sent  for  me ;  I  found  her  in  bed.    She  slept  in  a  room  next  the  dining- 
room  on  gtound-fioor.    On  Saturday  she  was  moved  down  to  the  kitchen  in 
a  shut-up  bedstead.     She  could  see  store-room  from  there.     She  gave  me 
keys  and  told  me  to  give  Martha  Turner  some  dripping  and  bread.    It 
was  morning.     She  was  to  have  it  in  the  scullery.    I  gave  her  instead 
some  tea  and  some  bread  and  butter.    The  girl  had  no  dinner.    I  don't 
know  whether  she  had  anything  more.     She  was  working  hard  all  day. 
I  did  not  say  anything  to  it  then.     The  girl  could  not  take  anything 
for  herself  only  what  came  off  the  drawing-room  table.     There  were 
lodgers*      Prisoner  said  deceased  was   a  lazy  old  beast.      I  did  not 
see  the  girl  get  anything  next  day,  but  what  she  got  off  drawing 
room  table  by  stealth.    I  don't  know  that  the  girl  had  any  dinner  on 
Smday.    I  did  not  see  whether  she  had  anything.    I  was  there  from 
Friday  night  to  Sunday  morning.     I  know  of  nothing  given  her  except 
the  bread  and  butter  I  gave  her  and  things  from  the  drawing-room  table. 
I  did  not  go  into  the  sculieiy  whece  the  girl  was.     She  only  came  into 
the  kitchen  on  business.     She  slept  in  seullery  on  straw  bed.    An  old 
counterpane  on  it.     The  floor  was  bricks  and  very  damp.    Things  were 
washed  up  there.     She  was  taking  the  bedding  one  day  to  the  yard,  and 
I  told  her  not  to  do  so.    I  did  not  notice  bedding  was  damp,  but  it  was 
a  damp  place.    After  they  went  to  Marine-terrace,  prisoner  said  "  she 
had  a  nice  low  kitchen  with  a  fire-place  in  it."    On  the  Saturday  after 
Martha  Turner  left,  the  prisoner  came  to  me.     She  asked  if  I  would  go 
there  to  tea  on  Sunday.     She  said  she  would  pay  me  what  she  owed.     I 
did  go  to  tea.     She  said  I  was  to  come  again  and  she  would  settle  with 
me.    Prisoner  said  Old  Anne  was  gone,  and  she  was  afraid  she  should 
get  into  trouble  ;  would  I  speak  on  her  behalf?    I  said  I  could  not  speak 
anything  on  her  behalf.    I  had  not  been  there  long.     Prisoner  being 
unwell  whilst  I  was  there  I  could  not  get  about  to  attend  to  the  girL 
8he  came  again  after  that.     The  Tuesday  after  the  girl  died  she  said, 
^the  <dd  beast  Anne  is  dead."    The  prisoner  said  the  police  officer  had 
been  to  say  she  was  dead  and  asked  me  to  go  to  speak  for  her,  and  I 
said  I  could  not 


Prisoner  had  lodgers  in  the  drawing-room  with  two  servants.     They 
had  their  meals  at  prisoner's.   I,  for  prisoner,  provided  for  these  servants. 
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Bbg.        They  were  in  front  kitchen.     Martha  was  only  servant  of  prisoner; 

Cha  lottb  ®^®  ^®°*  ^"^  ^^^  heer.  I  went  thi^e  times  to  Marine-terrace,  &c. 
Smith.       Martha  opened  the  door  every  time.     I  only  went  in  once.     On  the 

other  occasions  she  said  her  mistress  was  not  at  home.     On  hist  occasion 

186&.        when  I  did  not  see  her  I  heard  prisoner's  voice  telling  her  to  dast  table. 

Af  1ouaht«r       ^^U  Chaplin. — ^I  was  in  service  of  prisoner  up  to  a  week  after 

•^Nt^et  to  Michaelmas  last.  I  was  at  Brandon-terrace  first,  and  then  at  Marine- 
provide  food-^  terrace.     At  Brandon-terrace  deceased  slept  in  back  kitchen  on  a  straw 

Dying  ttau-  mattress.  The  flooring  was  brick.  There  was  no  beadstead.  The 
"''^'  bricks  were  damp.  She  only  had  a  counterpane.  No  sheets,  blankets 
or  pillow.  The  bedding  in  day-time  was  taken  up  to  a  knife  house  in 
the  yard  by  Martha.  That  went  on  all  the  time  at  Brandon-terrace. 
She  had  bread  and  dripping  to  each  meal.  Sometimes  two  meals  a  day, 
sometimes  three.  She  got  the  first  at  eleven — sometimes  later.  She 
commenced  work  at  six.  Sometimes  nothing  until  two  o'clock.  The  other 
meal  just  before  going  to  bed  at  nine.  She  had  only  one  half  slice  of 
bread  off  a  quartern  loaf.  About  as  thick  as  the  first  joint  of  my  finger. 
When  she  had  three  meals  they  were  at  eleven,  three  and  nine.  She 
always  had  meals  at  three  and  nine.  Breakfast  sometimes  omitted.  She 
might  have  as  much  dripping  as  she  liked.  She  helped  herself  to  it 
Beef  dripping.  Prisoner  cut  the  bread  and  then  locked  it  up.  Martha 
has  had  a  cake  sometimes  from  prisoner  made  of  fiour,  dripping  and  fish. 
Once  or  twice.  The  lodgers'  servants  brought  down  remains  of  dinners 
and  gave  to  prisoner.  Martha  had  no  opportunity  of  getting  that.  I 
saw  Martha  cleaning  a  fender.  Prisoner  kicked  her  over,  and  then  took 
her  by  her  arm  and  chucked  her  up  again.  She  cried,  but  I  do  not 
think  she  was  hurt.  That  was  at  Brandon-terrace.  I  saw  prisoner  take 
hold  of  her  hair  in  the  kitchen  and  chuck  her  round.  She  screamed  out 
very  much.  Prisoner  was  in  a  passion.  I  have  not  seen  her  do  any- 
thing else.  Prisoner  asked  Martha  what  she  was  going  to  say  to  her 
mother  when  she  came.  She  said,  '^  I  shall  tell  her  I  have  got  a  good 
mistress  and  a  good  house  and  home."  Prisoner  said,  ^*  If  you  do  not  I 
will  give  it  you,"  holding  up  her  finger.  I  heard  her  say  that  twice. 
I  saw  Martha  cleaning  fish.  I  had  been  there  a  fortnight.  She  took  out 
the  gills  and  eat  them  raw.  Her  legs  were  swollen  up  to  the  knees.  She 
wore  slippers,  nothing  else.  She  was  always  at  work,  from  morning 
till  night.  Almost  always  on  her  feet  She  slept  at  Marine-terrace,  in 
the  cellar  leading  out  of  the  kitchen.  A  very  small  place.  Brick. floor. 
Very  damp.  She  had  the  same  mattress  as  at  Brandon-terrace.  She 
was  a  girl  of  very  weak  mind,  I  think.  The  prisoner  used  to  say  she 
was  silly.     Her  age  was  twenty-four.     She  was  called  "  Old  Anne." 

Cross-examined : 

There  was  no  tap  in  the  cellar  at  Marine-parade.  Martha  cleaned  the 
door-step  outside  the  door.  I  got  the  same  to  eat  as  she  did,  and  at  the 
same  times.  I  left  because  I  did  not  like  the  place.  Things  were  in 
confusion  at  Marine-parade.  It  was  an  ordinary  straw  mattress  for  the 
girl.  I  slept  in  butler's  pantry  on  the  dresser.  Prisoner  slept  two  nights 
in  the  back  kitchen.  Martha  was  not  of  dirty  habits.  Prisoner  was 
always  angry  and  talking. 

Re-examined : 

When  I  went  away  I  was  not  thinner.  My  legs  began  to  swell.  We 
were  not  allowed  soap.  I  had  a  sheet  to  lie  on,  and  one  blanket  to  cover 
me.    There  was  a  tap  in  the  back  kitchen  at  Brandon-terrace. 
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Caroline  Harvey. — ^I  lived  in  prisoner's  service  at  Brandon-terrace  six        Bbo. 
weeks  from  June,  1864.    I  have  many  times  seen  the  prisoner  with  a  *'- 

whip  in  her  hand.    I  have  seen  her  whip  deceased  very  much  on  the       q^^^ 

arms,  back  and  shoulders  many  times.     She  used  both  ends  of  the  whip.         

Biding  whip.     I  have  seen  her  arms  black  and  blue.     I  have  heard  her        1865. 

cry  out     I  saw  Martha  cleaning  the  knives.    Prisoner  took  a  knife  and        

dashed  it  on  deceased's  wrist,  and  made  a  bad  wound.     I  got  sticking  '^jj^'^j^ 
plaister  and  put  it  on  her  wrist     Prisoner  pulled  off  the  plaister.    It  pr<md^ food-^ 
was  then  worse.    I  stayed  three  weeks.     The  wound  was  not  healed    D^ing  »tate- 
when  I  lefl.     Deceased's  hands  were  chapped,  and  I  got  glycerine  and        mmu, 
the  prisoner  took  the  bottle  and  broke  it     She  whipped  her,  and  the  girl 
screamed.     The  prisoner  said  she  would  not  use  her  hands  for  a  work- 
house girl.     I  told  prisoner  I  would  tell  of  .her  conduct     She  said  she 
did  not  give  it  her  half  as  much  as  she  deserved.    Martha  had  bread; 
half-slice  or  slice  of  a  quartern  loaf.      She  had  none  for  three  days, 
except  what  I  gave  her  from  the  lodgers'  table.     On  one  occasion  I  saw 
prisoner  pull  her  to  the  ground  by  the  hair.    The  girl  was  weak-minded. 
I  lefl  because  I  could  not  bear  to  see  the  treatment. 

Cross-examined : 

There  were  lodgers  in  the  house.  Sir  Thomas  and  Lady  Seaton  and 
servants,  and  Mr.  Miller  and  other  lodgers.  I  mentioned  to  Mr.  Miller's 
servant  that  prisoner  ill-treated  Martha.  I  was  upper  servant  and  lived 
with  prisoner.     The  girl  sometimes  went  out  for  the  beer. 

Elizabeth  Motts,  wife  of  a  baker. — ^I  knew  Martha.  Martha  used  to 
come  to  my  shop  very  frequently  from  August  to  November  last  In 
consequence  of  information  I  have  given  her  pieces  of  bread  and  remains 
of  what  my  family  had,  such  as  rind  of  bacon  or  potatoe  peelings,  and 
she  would  eat  them  up  as  a  cat  or  a  dog  would. 

Cross-examined : 

She  often  came  to  my  house.  Three  or  four  times  a  week,  and  some- 
times every  day. 

By  me: 

I  used  to  talk  to  her.    I  never  advised  her  to  go  away. 

Elizabeth  Goodwin. — I  live  at  No.  1,  Brandon-terrace.  Last  summer, 
latter  part  of  July,  I  heard  a  shriek  of  murder.  Martha  shrieked  murder. 
I  saw  prisoner  with  a  small  stick,  or  a  piece  of  iron,  or  a  poker.  I  saw 
her  strike  Martha  twice  on  the  arms.  She  shrieked  out  murder.  I 
heard  prisoner  distinctly  say,  "  Gret  in,  you  old  vermin."  She  pushed 
her  into  the  house.  I  saw  Martha  the  ne^t  morning.  Her  arms  were 
bruised  in  two  places. 

Cross-examined : 

I  think  Sir  Thomas  Seaton  was  lodging  there.  I  live  at  No.  1, 
prisoner  at  No.  5.  Three  houses  between.  Sunday,  noon,  people 
coming  from  church. 

Charlotte  Cooper,  widow  of  Thomas  Cooper. — ^We  lived  at  No.  4, 
Brandon-terrace,  next  door  to  prisoner.  Latter  end  of  July,  on  a 
Sunday,  I  heard  noise  in  prisoner's.  I  was  in  scullery.  I  knocked  at 
the  grate.  I  heard  a  fall  down  stairs  as  if  some  one  had  fallen  or  been 
pushed.  I  knocked  twice  at  back  of  grate  and  got  no  answer;  but  heard 
a  voice  very  like  prisoner's  say,  '*  Oh,  you  varmint  you."  I  saw  the 
girl  on  the  following  morning  cleaning  steps.  I  asked  why  she  screamed. 
She  shook  her  head  and  looked  hard  into  the  halL    In  consequence  of 
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RMk        being  sent  for  I  went  to  prisonep.    Sbet  asked  why  I  interfered  with  her 

Ohak  m«    ^'  ^^  serranlfs  business.     I  snd  I  was  jastifled  in  so  doing  hj  hearing 

Smitb.       screams  of  murder.     She  said  it  was  a  mistake  of  mine.     I  said  I  would 

be  on  my  oath  I  did.     She  said  the  girl  was  in  a  shrieking  fit.     I  said 

186S.        that  altered  the  case.     She  then  asked  the  girl  if  she  did  scream  mnrder. 

~"        I  saidi  What's  the  use  of  your  asking  her  if  she  was  in  a  shrieking  fit  ? 

— "/^fecf^T  ^^®  ^^  shook  her  head  as  if  she  answered  no^    Prisoner  said  the 

provide  feod^  mistress  with  whom  she  H^ed  before  had  beaten  her  for  same  thing, 

ihfing  itau-    and  so  had  her  father.     I  said  if  I  heard  it  again  I  should  send  for  the 

police.     The  girl  had  every  appearance  of  weak  intellect. 

Charlotte  Elizabeth  Vallins,  dressmaker.— I  lived  at  Leicester-terrace. 
I  worked  for  prisoner  firom  October  to  April  in  dressmaking.  The 
deceased  was  then  healthy.  She  was  a  very  weak«minded  person.  I 
saw  her  at  my  mother's  house  in  latter  part  of  July  or  August.  She 
walked  up  to  table  and  took  herring  bones  and  reftise  off  table  and  ate 
them  hurriedly.  She  appeared  very  hungry.  Thirteenth  February  last 
I  went  to  prisoner's  and  saw  the  girl.  She  had  her  hand  tied  up. 
Prisoner  saw  me  looking,  and  said  she  had  fallen  down  and  cut  tt }  that 
she  had  been  stealing,  and  in  her  hurry  to  get  away  fell  and  cut  it. 
Prisoner  said  she  tied  it  up  for  her.  Prisoner  asked  me  why  I  did 
not  come  and  do  her  work  (dressmaking).  I  said  I  did  not  like  the  way 
she  treated  the  girl.  She  said  it  was  very  rude  to  take  notice  of  anything 
she  did  to  her  servants.  She  said  the  giri  was  a  great  thief.  She 
showed  me  a  book  in  which  she  had  entered  the  things  the  girl  had 
stolen.  Prisoner  said,  if  the  girl  had  been  worth  anything  she  would 
have  been  dead  long  ago.  I  called  up  the  girl.  She  came  up  some  steps 
from  some  place  under  ground.  She  was  very  much  bent.  It  was  quite 
dark.  She  stumbled.  I  had  heard  prisoner  say  some  time  previously 
that  she  would  have  deceased  transported  for  string  the  things.  On 
the  13th  February  prisoner  said  she  was  going  to  send  the  giri:  home  with 
a  note  and  that  book  to.  tell  the  governor  the  things  she  had  stolenv  and 
have  her  put  in  gaol  for  it.  She  said  this  in  Martha  Turner's  poesenoe. 
The  deceased  rubbed  her  hands  and  said  she  did  take  the  things.  She 
appeared  to  be  alarmed  about  it. 

Cross-examined : 

I  should  not  call  deceased  very  silly.  She  was  not  so  clever  as  some 
people.  She  waited  upon  people,  answered  in  a  reasonable  manner,  and 
appeared  to  understand  pretty  well.  Martha  let  me  in  and  out  on  1 3th 
Feb.  Among  the  things  mentioned  as  stolen  were  six  pairs  of  sheets. 
Prisoner  said  deceased  had  taken  the  sheets  to  her  mother  and  her  mother 
had  made  them  into  petticoats.  I  went  on  13th  Feb.  for  my  bill,  U.  GcL ; 
I  have  never  got  it. 

Frances  Turner,  mother  of  deceased. — Sept.  1863,  she  left  union  to 
live  with  prisoner.  She  was  a  stout  girl.  She  had  been  in  service 
before  in  two  or  three  places.  She  was  always  weak-minded.  A  month 
before  Michaelmas  last  I  went  with  Mrs.  Bush  to  prisoner's.  I  gave 
prisoner  a  month's  warning.  Prisoner  said  if  I  let  her  stay  the  month 
she  would  pay  her  wages  up.  At  Michaelmas  I  went  to  take  the  girl 
away.  Prisoner  told  me  the  girl  was  old  enough  to  arrange  for  herself. 
That  I  had  no  place  to  take  her  to  but  the  union,  and  she  was  fit  for  her 
service,  and  my  daughter  consented  to  stay.  I  thought  she  did  not  look 
in  good  health,  but  she  said  she  was,  in  prisoner's  presence.  She  was 
not  looking  so  stout,  she  was  looking  thinner.    My  daughter  never  made 
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any  ocHnplaint,  ahe  was  not  allowed.    I  sever  saw  her  without  the  pri* 
Booer  being  present. 

GroBs-ezamined:  Smith. 

I  heard  prisoner  had  been  ill-treating  her.    Mrs.  Bush  lives  in  Tar^        1355, 
mouth.    There  was  nothing  to  prevent  my  taking  her  away.    I  did  not        — >- 
take  her  away  because  she  had  no  place  to  go  to  but  the  union,  and  I  Mamlmtghter 
thought  she  had  better  remain  with  prisoner.     She  had  been  in  service  -ZJ^'^jL 
in  two  or  three  places  and  always  able  to  do  her  work,  but  she  wanted  ^^'^ing  »tiu^ 
some  one  to  show  her  about  her  work.    I  lived  at  Freethorpe,  in  a  small       ments, 
cottage,  with  three  young  children.     It  was  too  small  to  take  her  in,  two 
small  rooms.    She  had  a  bad  thumb  (right  hand)  before  she  went  to 
prisoner's.    She  vras  obliged  to  leave  her  place,  Mrs.  Carver's,  on  New 
Tear's  Day,  1863.     She  was  very  ill  when  in  union.     She  was  at  Mrs. 
Carver's,  and  Mrs.  Bligh's,  and  Mrs.  Howard's.     She  was  ill  when  living 
with  Mrs.  Bligh,  her  first  place.     She  left  Mrs.  BUgh's  because  of  ill- 
health.    She  left  Mrs.  Carver's  because  of  bad  thumb.    She  left  Mrs. 
Howard's  because  she  did  not  like  the  place.     She  looked  after  a  woman 
who  was  dying  for  five  weeks.    I  did  not  like  to  take  her  because  I  was 
afraid  I  should  have  to  go  to  union. 

£e-ezamined: 

She  was  well  when  she  went  to  prisoner's.  Prisoner  said  she  would 
write  to  the  governor  to  say  she  was  fit  for  her  service. 

Mary  Ann  Bush,  the  aunt. — The  deceased  was  in  health  when  she 
went  to  prisoner's.  A  stout,  big  girl.  In  August  I  met  her  in  Jetty- 
road.  She  showed  me  her  arm.  She  showed  me  two  marks  on  her  left 
arm,  weals  as  if  done  by  a  stick.  She  made  a  complaint.  Hand  was 
not  then  swollen.  The  mother  and  I  went  to  the  house.  I  told  pri- 
soner we  had  come  to  take  the  girl  away,  because  she  had  kept  her 
without  food  and  beaten  her.  She  said,  **  Oh,  Mrs.  Bush,  do  you  think 
I  did  such  a  thing  ?"  I  said,  **  We  are  come  to  take  her  away."  She 
said  ahe  had  lodgers  and  could  not  spare  her  then.  I  gave  her  a  month's 
warning.  The  girl  said*  '^Aunt,  look  down  (pointing  to  bricks)  to 
where  I  sleep."  At  end  of  the  month  I  went  I  saw  the  girL  I  told 
prisoner  we  were  come  to  take  her  away.  Prisoner  said  the  girl  had 
made  an  agreement  to  stop.  The  mother  took  it  up.  I  said,  **  If  she  is 
going  to  stop,  I  hope  you  are  not  going  to  beat  her  or  keep  her  without 
Ibod."  About  a  month  after  Michaelmas  I  went  again.  I  saw  the  girl. 
She  was  looking  thin.  I  told  prisoner  she  was  getting  thinner.  I  said, 
"Tou  remember  the  remarks  I  made."  Th«  deceased  got  gradually 
thinner.  I  can't  say  whether  she  was  getting  weak.  21st  February  she 
was  brought  to  my  place.  She  was  then  much  thinner.  She  looked  very 
dirty  and  was  very  weak.  Mrs.  Huggins  brought  her.  I  could  not 
take  her  in,  and  prisoner  had  been  down  and  said  she  had  stolen  a 
quantity  of  things  and  I  had  taken  them  in. 

Cross-examined : 

I  lived  half*a-mile  from  prisoner.  The  deceased  once  came  to  tea.  I 
understood  Mrs.  Huggins  was  going  to  take  her  back  to  prisoner.  When 
I  saw  her  in  Jetty-rosMi  she  looked  dirty — ^no  bonnet — ^but  not  ilL 

This  witness  was  afterwards  recalled  by  me,  and  said  that  when 
the  deceased  was  brought  to  her  by  Mrs.  Huggins  they  were  both 
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R»o-  George  Berry,  police  constable.— I  went  to  prisoner's.     I  told  her  she 

^     ^*  must  go  with  me  to  police-office,  on   suspicion  of  having   caused  the 

^Smith.  death  of  Martha.     Prisoner  said,  "I  did  not  cause  it."     Sunday,  5th 

March,  I  went  to  see  cellar  of  prisoner's.     It  was  about  5  feet  8  inches 

1865.  high;  about  9  feet  long  and  7  feet  wide.     Brick  flooring,  very  wet.     I 

"T""  .  found  an  old  mattress,  two  old  sheets  and  a  counterpane.     They  were 

-^NMl^t  1o  ^®^7  damp.    No  door.    The  entrance  is  under  the  staircase.    About  four- 

proffide  jood—  teen  steps  down.     There  was  a  bin.     There  were  ashes  and  refuse  in  it. 

Dying  stau-  There  was  a  window  two  feet  square  with  glass  in  it  looking  into  tlie  yard. 

"'*^*  Cross-examined : 

There  was  nothing  to  prevent  any  one  going  from  cellar  to  door  of 
house.     There  was  no  tap  in  cellar.    There  was  in  the  kitchen. 

George  Tewsley,  superintendent  of  police. — 1st  March,  I  went  to 
prisoner  and  asked  if  Turner  had  left.  She  said  she  had  in  consequence 
of  illness.  She  said  she  had  a  bad  hand  in  consequence  of  chilblains, 
which  she  had  stupidly  put  into  a  pail  of  cold  water.  I  asked  her 
if  she  knew  if  Turner  was  dead  or  alive.  She  said,  "  No."  I  told 
her  she  was  dead,  and  that  she  had  made  a  statement  before  death,  that 
she  had  slept  in  a  cellar.  She  said  that  was  false ;  she  was  a  great  liar 
and  a  thief,  and  had  no  idea  where  her  soul  was  going  to.  I  asked  if 
she  had  bad  sufficient  food.  She  said  always  sufficient  food  whilst  with 
her.  I  asked  her  to  show  me  the  cellar.  On  examining  the  cellar  I 
found  a  camp  bedstead  leaning  against  wall  of  cellar ;  on  a  chair  an 
old  mattress  folded  up,  two  dirty  sheets  and  a  counterpane.  The  whole 
very  dirty.  Some  saucepans  on  shelf  over.  I  asked  prisoner  if  that 
was  the  bed  and  bedding  of  Turner.  She  said,  ''  Yes."  She  said  she 
had  occasionally  slept  in  the  cellar,  but  against  her  (prisoner's)  will.  She 
wished  her  to  sleep  in  the  kitchen.  She  was  a  very  dirty  girl,  and  she 
was  compelled  to  let  her  sleep  in  the  way  I  had  seen. 

Cross-examined : 

She  said  the  camp  bedstead  was  the  deceased's.  That  she  had 
always  told  her  to  sleep  in  the  kitchen.  That  the  bedstead  was  to  be  put 
in  the  cellar  during  the  day,  and  her  directions  were,  that  in  the  night 
the  deceased  was  to  bring  it  up  and  sleep  in  the  kitchen,  but  she  was  too 
lazy  to  do  so.  I  heard  Mr.  Costerton  promise  coroner  that  she  should 
appear  before  him  on  following  Thursday  to  give  her  explanation  of  what 
had  happened.  Thursday  night  I  took  her  up  and  had  her  taken  before 
justices.  She  was  deprived  of  opportunity  of  appearing  before  coroner. 
Mrs.  Gaze,  Mrs.  Huggins  and  her  daughter  gave  evidence  before 
coroner.    I  am  conducting  prosecution. 

Mrs.  Huggins  was  not  called. 

William  Cufaude,  surgeon,  Acle. — ^24th  February  I  saw  Martha 
Turner  at  Rampant  Horse,  Freethorpe.  She  was  in  a  most  enfeebled 
emaciated  state,  in  bed  in  a  back  room,  without  a  Are.  I  examined  her. 
I  noticed  her  left  hand  was  swollen  and  in  a  gangrenous  state.  Mortifi- 
cation had  set  in.  The  fore-arm  and  arm  even  to  shoulder  much  swollen. 
Back  of  the  left  hand  was  more  discoloured.  On  right  hand  the  skin 
was  chapped  and  cracked.  I  observed  she  was  very  thin,  and  her  bones 
prominent.  I  directed  her  to  be  removed  to  the  workhouse  with  every 
care.  She  died  the  27th  February.  28th  I  assisted  at  post  mortem 
examination.  On  opening  the  chest  the  right  pleural  cavity  contained  a 
pint  and  a  half  or  two  pints  of  serum.    The  right  lung  was  hepatied 
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(rendered  more  like  liver  than  lung),  and  rendered  impervious  to  air«  The        Bbo* 
upper  lobe  of  the  left  lung  contained  two  tubercles.      Consumptive   ^.     ^* 
deposits  hard  and  uninflamed.    Remainder  of  the  lung  was  inflamed.       smith. 

The  heart  was  thin,  pale  and  flabbj.    No  appearance  of  fat  about  heart.        ' 

On  opening  the  abdomen  the  stomach  was  greatly  distended  by  gas :        1865. 
containing  beef  tea  and  port  wine.     The  intestines  were  flat,  collapsed,         T~a 
and  their  coats  very  thin.     The  kidneys  had  no  fat  surrounding  them,    .^^^t  U) 
The  bladder  small,  empty,  and  the  coats  thin.     Brain  was  healthy  in  provide  food— 
appearance.    The  appearances  indicated  that  the  deceased  died  from  the    Dyv^  •uua- 
state  of  lung  described.     The  gangrenous  hand  showing  a  low  type  of       mmu, 
inflammation  conduced  and  produced  by  innutrition — insufficient  nourish- 
ment. Insufficient  nourishment  would  produce  the  peculiarstate  of  inflam- 
mation of  the  lung  from  which  she  died,  as  any  exhaustive  disease  would 
produce  it.     Every  other  organ  being  healthy,  especially  those  connected 
with  the  digestive  functions,  convinces  me  that  she  suffered  from  insuffi- 
cient nourishment.     The  appearances  when  alive  and  the  post  mortem 
examination  satisfied  me  she  had  for  some  considerable  time  suffered  from 
insufficient  nourishment.    Exposure  to  cold  and  wet  would  conduce  to 
the  state  in  which  I  found  the  lungs.     Sleeping  in  a  damp  place  would 
ao  conduce. 

Cross-examined : 

Congestion  is  the  first  onset  of  an  inflammatory  disease.  In  one  lung 
there  were  tubercles,  which  were  consumptive  symptoms.  She  died  of 
inflammation  of  the  pleura  and  of  the  substance  of  the  lung.  Both  the 
pleura  and  the  lungs  may  be  implicated  and  cause  death  from  taking  a 
violent  cold.  This  has  been  a  very  trying  season.  Yarmouth  is  cold 
and  trying.  Chilblains  proceed  from  slow  circulation.  A  neglected 
chilblain  may  become  gangrenous.  Gangrene  might  arise  from  many 
causes,    Mr.  Kidd  made  the  examination. 

Re-examined : 

The  tubercles  were  hard  and  innocuous.  She  did  not  therefore  die  of 
consumption.  In  a  common  cold  I  should  have  expected  to  flnd  both 
lungs  inflamed.  I  think  the  symptoms  are  not  consistent  with  death  from 
a  cold,  and  that  they  are  all  consistent  with  insufficient  nourishment. 

Bulwer,  Q.C.9  for  the  prisoner. — First,  the  dying  declaration  of 
the  deceased  was  not  admissible  in  evidence.  It  was  improperly 
obtained;  and  many  parts  of  it  are  not  evidence  at  alL  The 
admissibility  in  evidence  of  a  dying  declaration  is  an  anomaly. 
It  rests  on  the  presumption  that  the  solemnity  of  the  approach  of 
death  impels  the  party  to  speak  the  truth  and  supplies  the  obliga^ 
tion  of  an  oath :  (Taylor  on  Ev.  587,  3rd  edit.)  In  2  Hume's 
Com.  Laws  of  Scotland^  407,  it  is  said  ^^  Such  a  declaration  is 
admissible  also,  although  not  authenticated  in  the  same  full  and 
formal  way  as  a  panel's  declaration,  if  it  is  proved  by  credible 
witnesses  to  have  been  freely  given  and  fairly  taken  down,  and  to 
have  come  from  a  person  who  was  in  his  sound  senses  and  knew 
the  serious  nature  of  what  he  was  engaged  in."  Applying  that 
testy  the  declaration  here  was  not  freely  given  and  fairly  taken 
down.  It  does  not  appear  that  when  deceased  made  the  declara- 
tion she  knew  that  she  was  dyings  and  the  answers  she  gave  to 
Mr.  Jary  were  to  leading  questions  suggested  by  the  previous 
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Bm*        e^tement;    in  flhoit»   the   anflwera   were  eztraoted»  not  given 

CsAuovn    voluntarilj.     A  dying  declaration  stands  on  a  similar  footing  to 

Smteh.      the  deposition  of  a  deceased  witness  in  this  respect,  that  the 

declaration  is  liable  to  any  objections  that  the  deposition  of  the 

l^       deceased  witness  is,  and,  therefore,  any  answers  to  illegal  onestions 

MmiUmgkigr  may  be  objected  to :  {Hutchinson  v.  Bernard^  2  Moo.  &  Rob.  I.) 

— ^«^  to   Secondly,  the  case  for  the  prosecution  was  not  made  out.    The 

'"^2ff  «hrtt"^^'^^®  of  death  was  the  insufficient  supply  of  food  and  the  bad 

fMfia.       lod^ng.     That  is  not  sufficient  in  this  case,  for  the  deceased  was 

a  girl  of  full  age,  and  it  is  onl^  in  the  case  of  a  child  of  tender 

years  that  a  master  or  mistress  is  criminally  responsible  for  neglect 

to  supply  proper  and  sufficient  lodging  :  {Bex  v.  Bidley,  2  Camp. 

650;  Friend's  case^  Buss.  &  By.  22;  1  Buss,  on  Crimes,  46,  489 ; 

Smith's  Master  and  Servant,  130.)    It  was  said  that  the  deceased 

was  a  girl  of  weak  intellect  under  the  control  of  the  prisoner,  and 

that  she  was  under  such  restraint  and  terror  lliat  she  could  not 

exercise  her  free  wilL     The  evidence  does  not  bear  this  out. 

Before  Michaelmas,  1864,  she  complained  to   her   mother  and 

friends ;  but  still  she  remained.     She  also  was  allowed  to  answer 

the  door,  and  on  the  21st  February  visited  her  aunt.     She  was 

therefore  not  confined  to  the  house.    Threats  are  not  sufficient 

(Beg.  V.  PUtSy  Car.  &  M.  264) ;  there  must  be  personal  restraint : 

(Biffin  V.  Biffnatt,  31  L.  J.  189,  Ex.) 

Metcalfe  for  the  prosecution. — The  conviction  is  good.  The 
deceased  was  so  unaer  the  coercion  and  control  of  the  prisoner 
as  to  be  unable  to  withdraw  herself.  Coupling  the  threats  and  the 
beating  they  establish  the  coercion.  Ana  from  her  djring  declara- 
tion it  appears  that  the  deceased  was  so  ill  during  the  latter  part 
of  her  time  as  to  be  unable  to  withdraw. 

Eble,  C.  J. — ^I  am  of  opinion  that  this  conviction  was  wrong.  ' 
The  prisoner  was  indicted  for  feloniously  causing  the  death  of  her 
servant,  and  the  unlawful  act  relied  upon  was  neglecting  to  supply 
proper  and  sufficient  food  and  lodging  to  the  deceased  at  a 
time  when  the  deceased,  beine  in  the  i»isoner's  service,  was  said 
to  be  80  enfeebled  in  body  and  mind  as  to  be  helpless  and  unable 
to  take  care  of  herself  and  unable  to  withdraw  herself  firom 
the  prisoner's  control  and  dominion.  The  kw  is  undisputed 
that,  if  a  person  having  the  care  and  custody  of  another 
who  is  helpless,  neglects  to  supply  him  with  the  necessaries  of 
Ufe  and  thereby  causes  or  accelerates  his  death,  it  is  a  criminal 
offence.  But  the  law  is  also  clear,  that  if  a  person  having  the 
exercise  of  free  will,  chooses  to  stay  in  a  service  where  bad  food 
and  lodging  are  provided,  and  death  is  thereby  caused,  the  master 
is  not  criminally  liable.  The  question  therefore  is,  whether  the 
deceased  Martha  Turner  was  so  helpless  in  mind  and  body  as  to  be 
unable  to  take  care  of  herself  and  to  withdraw  herself  from  the 
prisoner's  dominion.  It  is  clear  on  the  evidence  that  the  deceased 
was  not  in  a  literal  sense  so  helpless  and  enfeebled  in  body  and 
mind  as  to  be  a  prisoner  of  the  defendant's,  for  she  was  accustomed 
to  go  out  of  (he  4efwdant's  ho»0«  on  errands^  to  aet  as  aeryant  and 
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perfonn  all  die  ordinary  serrioes  required  of  her.    She  had  seoee       ^'^ 
CDOu^  to  act  as  servant,  and  was  not  a  prisoner  or  under  any   OBAvumm 
phyaical  restraint.     We  come  to  the  last  question.     Was  she  by      gntH. 

reason  of  treats  and  iU-treatment  of  the  prisoner  deprived  of  tlie       

exerrise  of  her  fveewiU  ?  The  jury  found  that  she  was  under  the  ^^ 
dominion  and  restraint  of  her  nustrees  and  unable  to  withdraw  Mmuitm^u§r 
herself,  and  diere  is  much  evidence  of  maltreatment  by  beating.  — ^<yfag<  ^ 
Now,  her  death  occurred  in  February,  1866,  and  the  latest  evi-^'TJ*^,'" 
dence  of  beating  is  in  the  summer  of  1864 ;  and  alter  that  the 
deceased  gave  notice  at  Michaelmas,  1864,  that  she  was  goinff  to. 
k.Te.  but  «nb«qnentl7  oontim^TolDntarily  in  the  ^erVi 
aervioe.  I  do  not,  therefore,  think  that  what  took  fdace  in  the 
sommor  of  1864  is  proximately  connected  with  the  death,  and  the 
prisoner  is  not  responsible  in  law^  except  for  matters  proximately 
connected  with  the  death.  The  deceased  could  have  left  her  mis- 
tresses service  and  retfimed  to  the  workhouse,  but  she  did  not 
choose  to  do  that ;  or  it  may  be  diat  her  mistress  had  threatened 
to  inform  against  her  for  stealing  if  she  left  her  service,  and  in 
that  aense  it  may  he  said  her  mistress  had  control  over  her ;  but 
beyond  that  I  can  see  no  evidence  that  riie  was  so  under  her 
mistress's  control,  or  unable  to  withdmw,  as  to  make  her  mistress 
criminally  liable  for  the  neglect.  I  therefore  cannot  sav  that  die 
deceased  had  so  lost  the  exercise  of  her  own  free  will  as  to  be 
under  the  dominion  and  restraint  of  her  mistress,  so  as  to  make 
her  mistress  criminally  responsibie.  The  conviction,  therefore, 
cannot  be  sustained. 

Chjlnk£LL,  B.— I  am  of  the  same  opinion.  Two  points  are 
reserved  for  our  deoisioBu  The  first  is,  whether  the  dying  declara* 
lion  of  the  decessed  was  properly  received  in  evidence.  Primi 
faew,  a  declsration  not  on  oath  is  not  admissible  in  evidence ;  but 
the  law  has  allowed  it  to  be  adnutted  when  it  relates  to  the  cause 
0f  the  death,  if  made  by  a  person  in  a  dying  state  and  who  believes 
himself  to  be  dying,  it  is  a  question  for  ihe  jndffe,  and  not  for 
the  jury,  whether  the  declaration  was  made  by  a  oying  person  in 
the  belief  of  his  impending  death.  What  the  declaration  is,  is  a 
distinct  question,  and  that  is  for  the  jury.  I  do  not  think  diat 
the  learned  judge  could  have  come  to  any  other  conclusion,  than 
that  the  deceased,  at  the  time  she  made  the  dedamtion,  was  well 
awaie  of  the  condition  in  which  she  was.  The  next  question 
arises  upon  the  merits.  The  summing  up  of  the  learned  jud^ 
was,  I  tnink,  strictly  correct;  but  he  did  not  sufficiently  defoie  in 
what  sense  dominion  and  restraint  were  to  be  understood — whether 
mofltal  or  physical  restraint  was  intended.  It  became  necessary  to 
distingniso  whether  the  neglect  took  place  when  the  deceased, 
bei^g  in  the  prisoner's  service,  was  reduced  to  such  an  enfeebled 
state  of  body  and  mind  as  to  be  unable  to  take  care  of  herself,  or 
whether  she  was  under  the  dominion  and  restraint  of  the  prisoner 
snd  unable  to  free  herself  from  her  control  The  question  for  us 
in,  whetb^  there  was  evidence  proper  to  be  left  to  the  junr  to 
8ii|i{)ert  ih^  yerdict^  end  I  am  of  opimon  that  there  was  not.     There 
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R^*  was  an  entire  absence  of  evidence  to  support  the  first  altematiye ; 

Chaioottb  *"*^  upon  the  second  I  think  there  was  not  evidence  of  that  degree 

Smith.  of  dominion  and  restraint  which  could  have  prevented  the  deceased 

from  leaving  the  service  of  the  prisoner  had  she  been  so  disposed. 

1865.  jjqj,  ^j^jj  j  ggg  ^j^^^  there  was  any  evidence  of  such  influence  as  would 

M  anshiughur  compcl  her  to  return,  when  she  left  the  house  on  errands  or  for 
-^Neglect  to   other  purposes.     I  think,  therefore,  that  this  conviction  cannot  be 

'^^^fr  sustained. 

^^rut,  Blackbubn,  J. — I  am  of  the  same  opinion.     I  agree  with  mj 

brother  Channell  on  the  first  point,  and  think  that  the  learned 
judge  could  not  have  come  to  any  other  conclusion  than  that  the 
deceased  knew  of  her  dving  state  at  the  time  she  made  the  decla- 
ration. The  question  then  arises  on  that  declaration,  what  is  it 
the  deceased  states  was  the  cause  of  her  death,  and  whether  that 
was  the  cause.  Now,  it  appears  on  the  evidence  that,  though 
active  violence  was  used,  it  was  not  the  cause  of  the  death,  but 
that  the  death  was  caused  by  insufficient  food  and  bad  lodging. 
It  cannot  be  denied  that  the  direction  of  the  learned  judge  was 
right.  The  contract  of  the  master  to  supply  his  servant  with 
sufficient  and  proper  food  and  lodging  makes  him  civilly,  but  not 
criminally,  liable  for  the  breach  of  it.  In  order  to  make  him 
criminally  responsible  for  neglecting  to  do  so,  it  must  appear  that 
the  master  has  got  the  servant  so  under  his  control  and  dominion 
as  to  be  helpless,  like  a  lunatic  or  infant,  and  consequently  unable 
to  take  care  of  himself.  Now,  was  there  in  this  case  sufficient 
evidence  that  the  deceased  stood  in  such  a  relation  to  the  prisoner 
that,  although  there  were  no  bars,  locks,  or  bolts,  she  was  so  terrified 
by  the  prisoner  that  she  was  in  effect  as  much  restrained  from 
withdrawing  herself  as  if  she  had  been  so  confined  ?  If  there  had 
been  such  evidence,  I  think  that  it  would  support  the  conviction* 
But  though  there  is  some  scintilla  of  evidence,  that  ought  not, 
especially  in  a  criminal  case,  to  be  left  to  the  jury ;  and  I  think 
the  evidence,  upon  the  whole,  does  not  amount  to  more  than  a  mere 
scintilla. 

Mellob,  J. — I  agree  that  the  conviction  cannot  be  supported. 
I  think  that  there  was  some  evidence  to  support  the  direction  of 
the  learned  judge,  but,  on  full  consideration,  I  think  that  it  was 
not  sufficient  to  be  left  to  the  jury.  Having  regard  to  the  circum- 
stances of  the  case,  and  its  importance,  I  think  the  learned  judge 
was  right  in  not  stopping  it. 

Smith,  J. — I  reserved  the  case  for  this  Court  because  I  felt 
great  doubt  whether  the  evidence  was  sufficient  to  sustain  the 
conviction.  I  thought  there  was  very  little  on  the  only  ground  on 
which  the  conviction  can  be  supported,  namely,  that  the  deceased 
was  entirely  under  the  dominion  and  control  of  the  prisoner,  so  as 
to  be  unable  to  withdraw  herself  from  her  service.  I  thought  then, 
and  think  now,  that  I  could  not  have  withdrawn  the  case  from 
the  jury.  I  am,  perhaps,  more  impressed  with  the  evidence  than 
my  learned  brothers  are,  but  I  do  not  dissent  from  their  decision. 

Convidian  quashed. 


CBIMINAL  LAW  CASBS.  97 


COURT  OF  CRIMINAL  APPEAL. 

May  6,  1865. 

(Before  Eble,  C.J.,  Chankell,  B.,  Blackbubn^  Melloe 

and  Smith,  JJ.) 

Reg.  v.  Mullany.  (a) 

Perjury — Materiality — FaUe  swearing  as  to  name. 

The  prisoner  y  sued  for  debt  in  a  County  Court  as  B.  E.  M,y  and  having 
been  sworn  and  examined^  and  the  judge  having  come  to  the  conclusion 
that  the  debt  was  duCy  wasy  pending  a  discussion  as  to  the  payment  of 
the  debt  by  instalments,  ashed  by  the  judgcy  What  was  his  name  f  he 
replied^  E.  M,  only.  The  judge  refused  to  amend,  and  struck  out  the 
cause.  The  prisoner  was  afterwards  indicted  and  convicted  of  perjury 
in  having  falsely  sworn  that  his  name  was  E,  M,  only,  whereas  in 
truth  it  was  B.  E.  M.  : 

Held,  that  the  conviction  was  right,  and  that  the  inquiry  as  to  defendants 
name  was  a  relevant  and  material  inquiry. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Baron 
Martin. 

In  the  beginning  of  1864  a  person  called  Robinson  sued  in  the 
County  Court  held  at  Birmingham,  a  person  named  in  the  pro- 
ceedings Bernard  Edward  Mullany^  for  a  debt  of  82. 13«.  &d.  The 
suit  went  to  issue  and  came  on  to  be  tried  on  the  2nd  February, 
1864.  The  plaintiff  was  called  and  gave  evidence  in  support  of 
hid  case.  The  defendant  was  called  and  sworn  in  the  usual  way 
and  gave  evidence,  and  the  judge  came  to  the  conclusion  that  the 
debt  was  due  and  the  plaintiff  entitled  to  recover,  and  a  discussion 
was  taking  place  as  to  the  times  at  which  instalments  of  payment 
were  to  be  made. 

The  Judge  then  asked  the  defendant  what  was  his  name.  He 
replied,  **  Edward."  The  plaintiff's  attorney  then  asked  him  was 
it  Edward  only?    The  defendant  answered,  **Yes."      And  the 

Slaintiff's  attorney  then  asked  him  whether  it  wds  not  Bernard  ? 
'he  defendant  answered,  **  not  Bernard,  only  Edward." 
Application  was  then  made  for  leave  to  amend,  but  it  was 
refused^  and  the  judge  struck  out  the  cause. 

(a)  Baported  by  Jobv  THoacPSoa,  Eaq^  fiarriBter-at-Law. 
VOL.  X.  H 
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Bbg. 

V. 

MuLLAirr. 

1865. 

Perfuty — 
MateHaUly. 


At  tLe  last  Warwick  Assizes  the  defendant  was  indicted  before 
me  for  perjury  in  answering  the  above  questionSy  and  evidence 
was  ^ven  which  clearly  proved  that  he  had  wilfully  and  corruptly 
sworn  falsely  in  the  above  answers;  that  he  was  christened 
Bernard  only  and  so  called  up  to  his  manhood,  when  he  left 
Ireland.  No  evidence  was  ^ven  as  to  how  he  came  to  take  the 
name  of  Edward,  but  he  had  told  the  plaintiff  that  his  name  was 
Bernard  Edward,  and  this  was  the  name  inserted  in  the  Birming- 
ham Directory^  he  being  a  tradesman  there. 

The  jury  found  him  guilty,  but  at  the  request  of  the  counsel 
for  the  prisoner  I  desire  the  opinion  of  the  Court  upon  the  foUow- 
ing  question : 

Yv  hether  the  wilful  and  corrupt  false  swearing  by  the  prisoner 
in  giving  the  answers  as  above,  under  the  circumstances  and  at  the 
time  above  stated,  was  indictable  as  perjury  ? 

Gibbons  for  the  prosecntion. — The  conviction  ought  to  be  affirmed. 
The  plaint  in  the  County  Court  is  not  vitiated  by  misnomer  of  the 
parties.  By  the  9  &  10  Vict.  c.  95,  s.  59,  '^  no  misnomer  or  inaccurate 
description  of  any  person  or  place  in  any  such  plaint  or  summons 
shall  vitiate  the  same,  so  that  the  person  or  place  be  therein 
described  so  as  to  be  commonly  known."  [Blackburn,  J. — 
There  is  no  evidence  that  the  defendant  was  commonly  known  by 
the  name  of  Bernard  Edward  MuUany,  and  the  County  Court 
judge  seems  to  have  thought  the  variance  in  the  name  as  sworn  to 
by  the  defendant  fatal  to  the  action.]  The  jud^e  had  power  to 
amend  (19  &  20  Vict.  c.  108,  s.  57),  out  not  having  exercised  that 

?ower  the  false  answer  of  the  defendant  as  to  his  name  was  material, 
'he  right  name  was  material,  as  otherwise  difficulties  might  arise  in 
enforcing  execution  upon  the  judgment.  In  Beg.  v.  Gibbons^ 
9  Cox.  Cr.  Cas.  105 ;  1  L.  &  C.  109,  it  was  held  that  perjury 
coukl  be  assigned  upon  evidence  relevant  to  the  credit  of  a  material 
witness  that  was  improperly  admitted  by  the  Court.  And  in  Reg.  v. 
Philpoiis,  5  Cox.  Cr.  Cas.  363 ;  and  2  Den.  C.  C.  309,  the  defen- 
dant having  sworn  falsely  that  he  had  examined  with  the  original 
a  copy  of  a  will  that  was  produced  on  the  trial  of  the  cause,  and  a 
'  judge  having  determined  to  admit  the  copv  in  evidence,  although 
the  counsel  thought  proper  to  withdraw  it,  it  was  held  that  the 
defendant  could  be  indicted  for  perjury ;  and  Lord  Campbell  said, 
'^  We  are  of  opinion,  as  the  evidence  was  given  in  a  judicial  pro- 
ceeding with  the  view  to  the  reception  in  evidence  of  a  document 
which  was  material,  and  as  that  evidence  was  false,  that  all  the 
ingredients  necessary  to  constitute  the  crime  of  perjury  are  present." 
Here  the  false  swearing  of  the  defendant,  that  his  name  was 
Edward  only,  was  in  a  judicial  proceeding,  and  on  a  material  point, 
viz.,  whether  the  plaint  was  rightly  suedout  against  him. 
No  counsel  appeared  for  the  prisoner. 

EaL£,  GJ. — The  question  is»  whether  on  the  p^ury  alleged 
the  conviction  can  be  sustained.  The  perjury  alleged  is,  that  the 
defendant  swore  that  his  name  was  Edward  ooly^  and  not  Bernard 
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Edward,  and  the  objection  made  at  the  trial  was,  that  the  false 
swearing  was  upon  a  matter  that  was  immaterial  to  the  inquiry. 
I  am  of  opinion  that  the  objection  cannot  be  maintained.  The 
juiy  found  that  the  prisoner  gave  the  answer  wilfully  and  corruptly, 
ana  for  the  purpose  of  deceiving  the  tribunal  before  which  he  was 
a  witness.  The  answer  was  given  in  the  course  of  a  j  udicial  inquiry, 
and  with  the  intention  of  misleading  the  judge.  The  judge  had 
made  up  his  mind  that  the  debt  was  due,  and  was  in  the  course  of 
deciding  as  to  when  the  defendant  should  pay  the  debt  by  instal- 
ments. It  was  relevant  to  the  Court  then  to  inquire  as  to  the 
defendant's  name  with  reference  to  any  misnomer,  and  the  effect 
of  the  prisoner's  answer  was  to  cause  the  judge  to  strike  out  the 
case,  and  so  virtually  to  nonsuit  the  plaintiff  The  principle  of  the 
decisions  in  Reg,  v.  Philpotts  and  Reff.  v.  Gibbons  applies.  When- 
ever the  question  arises  whether  peijury  can  be  assigned  on  a  false 
swearing  in  the  course  of  a  judicial  inquiry  in  answer  to  an  imma- 
terial question,  it  may  be  worthy  the  consideration  of  the  fifteen 
judges.  This  conviction  must  be  affirmed. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Bbo. 

MULLAST. 

1865. 

Perptrif — 
MairialUjf, 


H  2    > 
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COURT  OF  CRIMINAL  APPEAL- 

April  29,  1865. 

(Before  Eble,  C.J.,  Channell,  B.,  Blackbubk,  Mellob 

and  Smith,  J  J.) 

Reg.  v.  Patrick  Joyce,  (a) 

Forgery —  Undertaking  for  paymefit  of  money — Guarantee-^ 

24  *  25  Vict  c.  98,  s.  23. 

A  guarantee  given  on  the  appointment  of  an  agent  to  an  assurance 
company  against  loss,  Sfc.  by  negligence  or  dishonesty  of  the  agent  is 
an  undertaking  for  payment  of  money  within  24  ^25  Vict,  c.  98, 
s.  23,  and  the  agent  may  be  convicted  of  forging^  4rc»  such  a  document 
under  the  above  section. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Manchester 
Spring  Assizes,  1865. 

Patrick  Joyce  was  tried  before  me  while  sitting  as  Commis- 
sioner of  Assize  at  Manchester,  in  March,  1865^  upon  an  indictment 
which  charged  him  with  forging,  and  also  with  uttering  a  certain 
undertaking  for  the  payment  of  money. 

The  prisoner  was  desirous  of  being  appointed  the  agent  of  an 
insurance  society  called  the  British  Prudential  Assurance  Company, 
and  forwarded  to  the  officers  of  the  company  an  application  for 
such  appointment,  duly  signed  upon  a  printed  form,  and  also 
delivered  to  such  officers  (according  to  the  rule  and  practice  of  the 
company)  a  document  purporting  to  be  signed  by  Christopher 
McConvill,  as  surety,  and  attested  by  Jno.  Noonan. 

The  document  in  question  was  a  printed  form,  filled  up  with 
writing  in  the  blanks,  and  was  in  the  words  and  figures  following : 

To  the  Directors  of  the  British  Prudential  Assurance  Company. 

35,  Ludgate-hill,  London,  E.G. 
In  consideration  of  your  appointing  Mr.  Patrick  Joyce,  of  8,  Bockley- 
street,  Pendleton,  as  agent  for  your  company,  I  do  hereby  guarantee  you 
against  any  loss,  costs,  charges,  or  expenses  whatever  which  you  may 
incur  by  reason  of  his  culpable  negligence  or  dishonesty  in  such  situation, 
to  the  extent  of  20L  sterling;  and  I  do  hereby  undertake  that  this 
guarantee  shall  be  in  force  so  long  as  the  said  Mr.  P.  Joyce  is  in  your 

(a)  Berried  b^  John  TbompioH|  Esq.,  Banifter-at-Law. 


1865. 
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employment,  and  in  whatever  capacity  he  may  be  engaged;  and  yon  are         Rko* 

quite  at  liberty  to  alter  and  vary  his  duties  and  emoluments  from  time  t6      ^   *-** 
?.  -^u     A     •   •  \'  Patrick 

time  without  giving  me  notice.  Jotcx. 

(Signature)  Chribtophrr  McCoNTn.L, 

(Address)  57)  Lisadel-street,  Pendleton. 

(Witness)  John  NoONAN.  Undertdlang 

Dated  this  26th  day  of  July,  1864  /^  th^pcufnuuu. 

Upon  the  belief  of  the  genuineness  of  this  document,  the  pri- 
soner obtained  the  appointment. 

It  was  subsequently  discovered  not  to  have  been  signed  by  or 
under  the  authority  of  G.  McGonviU,  or  attested  by  J.  Noonan. 

[t  was  objected  on  behalf  of  the  prisoner,  at  the  trial  before  me, 
that  the  document  in  question  was  not  an  undertaking  within  the 
statute  24  &  25  Vict.  c.  98,  s.  23. 

I  left  the  case  to  the  jury,  who  convicted  the  prisoner  under  the 
count  charging  him  with  uttering. 

1  admitted  him  to  bail  until  the  ensuing  assizes,  then  to  appear 
and  receive  judgment,  if  the  Court  for  the  Consideration  of  Crown 
Cases  Keserved  should,  upon  hearing  the  present  case,  determine 
that  the  document  above  set  forth  be  an  undertaking  for  the 
payment  of  money  within  the  meaning  of  the  statute  aforesaid. 
If  the  Court  be  of  opinion  that  the  document  be  not  within  the 
statute,  the  conviction  is  to  be  quashed. 

W.   M.   HiNDMABCH. 

Holier  for  the  prosecution. — The  conviction  was  right.  The 
question  is,  whether  this  guarantee  is  ^^an  undertaking  for  the 
payment  of  money  "  within  the  24  &  25  Vict.  c.  98,  s.  23.  The 
undertaking  to  the  assurance  company  is  to  pay  money  to  the 
extent  of  20/.  on  a  contingency.  [Mellob,  J. — The  document 
is  not  necessarily  an  undertaking  for  the  payment  of  money. 
There  is  no  undertaking  to  pay  anything  if  the  agent  performs  his 
duty.  Smith,  J. — The  primary  object  of  the  instrument  is  not 
the  payment  of  money.  Blackbubn,  J. — The  object  is  rather  to 
indemnify  the  employer  against  loss,  with  a  limit  as  to  the  extent.] 
There  are  two  decided  cases  upon  the  1  Will.  4,  c  66,  s.  3,  which 
contained  a  similar  enactment  to  the  one  in  question,  where 
analogous  documents  were  held  to  be  ^*  undertakings  for  the 
payment  of  money.''  In  Rex  v.  Beedy  2  Moo.  C.  C.  62  ;  s.  o.  8  C. 
JSe  P.  624,  the  forging  an  instrument  whereby  the  alleged  maker 
promised  to  pay  lOOL  to  W.  B.  or  order,  or  such  other  sum  not 
exceeding  100/.  as  W.  B.  might  incur  by  reason  of  his  becoming 
surety  for  J.  fi.  to  the  sheriil^  was  held  a  forging  of  an  undertaking 
for  the  payment  of  money.  And  in  Reff.  v.  Stone,  2  Car.  &  K. 
364,  a  guarantee  for  the  payment  of  goods  sold  and  delivered  to 
R.  P.  in  the  way  of  trade  to  the  extent  of  10/.,  the  maker's  name 
to  which  was  forired,  was  held  to  be  an  undertaking  for  the  pay- 
ment of  money  within  the  1  Will.  4,  c.  66,  b.  3. 

No  oounsel  appeared  to  argue  for  the  prisoner. 
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Rbo.  Ebls,  C.J. — The  undertaking  in  this  ease  is  a  promise  to  pay 

Patoiok  money  on  the  contingency,  in    case   t^)e  party  specified  in   it 

JoYos.  fs^ils  in  his  duty  to  his  employer.     The  cases  cited  are  in  point, 

that  a  document  for  the  payment  of  money  on  a  contingency  is 

]^^'  an   undertaking  for  the  payment  of  the  money.      There  is   no 

Undertaking  distinction  between  those  cases  and  the  present 
for  ihepaj/vm^     The  othcT  Judges  concurred, 

^z^*"*^-  Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

AprU  29,  1865. 

(Before  Eble^  C.J.,  Channell,  B.,  Blackburn^  Mellob 

and  Smith^  JJ.) 

Reg.  v.  Dant.  (a) 

ManslaugAier-^Jhiming  a  fficiout  animal  an  to  a  eommon^'CuipabU 

negligence. 

Across  a  common  was  an  unfenced  and  open  footpath^  which  the  public 
had  a  right  to  use.  A  commoner  knowingly  turned  a  vicious  horse  on 
to  the  common  to  depasture.  The  horse  kicked  a  child  and  caused  its 
deaths  the  child  being  at  the  time  so  near  the  boundary  that  the  jury 
could  not  say  whether  it  was  on  the  footpath  or  beyond  it,  but  found 
the  owner  guilty  of  culpable  negligence  and  convicted  him  of  man- 
slaughter : 

Held,  that  the  conviction  was  right. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Smith. 
The  prisoner  was  tried  before  me  at  the  Spring  Assizes  for 
Cambridge,  1865,  for  feloniously  killing  and  slaying  Mary  Ann 
Papworth. 

The  deceased  was  a  child  about  eight  years  old,  and  was  killed 
by  a  kick  from  a  horse  belonging  to  the  prisoner. 

The  prisoner  is  aji  innkeeper,  and  also  keeps  horses  to  draw 
canal  boats.     The  horse  which  had  caused  the  death  of  the  child 

(a)  Reported  hj  Johx  TaoMFSOiv,  Esq.,  BarrUtor-at-lAw. 
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had    been  in  the  posaeasion  of  the  prisoner  about  foar  years.        i^b«* 
There  was  evidence  that  it  was  a  very  vicious  and  dangerous       j^^ 

animal;  that  it  had  kicked  and  injured  several  persons :  that  some        ' 

of  these  instances  had  been  brought  to  the  knowledge  of  the  pri-        ^^^^ 
aoner ;  and  that  he  otherwise  knew  the  propensities  of  the  horse,     jfandii^htm' 

There  is  a  large  common  adjoining  the  town  of  Cambridge,  --^(hUptMe 
between  Jesus  College  and  the  river,  called  Midsummer-common, 
on  which  the  ratepayers  of  the  borough  of  Cambridge  were  aocue- 
tomed  to  depasture  their  horses.  Through  this  common  there  are 
defined  public  footpaths^  a  yard  wide  or  more,  kept  and  gravelled 
by  the  municipal  corporation  of  Cambridge.  Two  of  these  patlis 
oonveige  about  twelve  yards  from  a  bridge  over  the  river,  and  from 
the  point  where  they  meet,  form  a  broad  pathway  to  the  river,  but 
the  boundaries  of  the  public  footpath  from  the  said  point  to  the 
river  are  ill-defined*  The  paths  are  all  mifenced  and  open  to  the 
rest  of  the  common.  It  was  proved  that  the  public  have  a  right 
to  use  these  footpaths,  but  it  was  not  proved  that  the  public  had  a 
right  to  traverse  the  other  parts  of  the  common,  although  they 
often  did  traverse  it.  The  prisoner  claimed  a  right  as  a  ratepayer 
of  the  borough  of  Cambridge  to  turn  out  his  horses  to  depasture 
on  this  common,  and  it  was  not  disputed  by  the  counsel  for  the 
prosecution  that  he  had  this  right.  In  pursuance  of  this  right  the 
prisoner  had  irequently  turned  out  this  vicious  horse  with  others 
on  the  common.  It  appeared  that  the  deceased  with  some  other 
children  was  on  the  common,  and  when  she  was  either  on  or  very 
near  to  the  broad  pathway  above  described,  the  vicious  horse  c^ 
the  prisoner,  which  had  been  turned  out  loose  on  the  common  by 
him,  and  which  was  then  on  the  common  near  the  broad  path, 
kicked  at  the  deceased  with  his  heels,  struck  her  on  the  head  and 
killed  her.  It  became  a  question  on  the  evidence  whether  the 
deceased  iit  the  time  she  was  so  killed  was  on  the  footpath  or 
beyond  it. 

I  left  to  the  jury  the  question  whether  the  death  of  the  child 
was  occasioned  by  the  culpable  negligence  of  the  prisoner,  and  I 
told  them  they  might  find  culpable  negligence  if  the  evidence  satis- 
fied them  that  the  horse  was  so  vicious  and  accustomed  to  kick 
mankind  as  to  be  dangerous,  and  that  the  prisoner  knew  that  it 
was  so,  and  with  that  knowledge  turned  it  out  loose  on  the  com- 
mon, through  which  to  his  knowledge  there  were  open  and  unin- 
closed  paths,  on  which  the  public  bad  a  right  to  pass  and  were 
accustomed  to  be.  I  also  asked  the  jury  to  find  as  a  separate 
question,  whether  the  deceased,  at  the  time  she  was  kicked  By  the 
horse,  was  on  the  footpath  or  beyond  it. 

The  jury  found  the  prisoner  guilty  of  having  caused  the  death 
of  the  child  by  his  culpable  negligence,  but  answered  the  last 
question  by  saying  that  the  evidence  did  not  satisfy  them  one  way 
or  the  other  whether  the  child  at  the  time  she  was  kicked  was  on 
the  pathway  or  beyond  it. 

A  verdict  of  guilty  was  then  entered,  and  I  passed  judgment 
upon  the  prisoner,  but  respited  the  execution  of  it,  and  discharged 
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^■^  the  prisoner  on  recognisances  to  surrender  himself  in  execution^ 

D^.  reserving  for  the  Court  of  Criminal  Appeal  the  effect  of  the 

failure  of  the  jury  to  find  one  way  or  the  other  on  the  separate 

^®®^'  question  I  put  to  them^  and  the  materiality  of  the  fact  involved  in 

MoHahvghUr    *^**  question.  MONTAGUfi   SmITH. 

ntgUffotce.  Naylor  for  the  prisoner. — The  conviction  was  wrong.  It  must 
be  taken,  for  the  purpose  of  the  argument^  that  the  child  was  off 
the  public  footpath,  and  had  no  right  to  be  where  she  was ;  and 
that  being  so,  this  case  is  similar  to  a  man  putting  a  vicious  horse 
into  his  own  close  and  a  person  stepping  off  a  footway  through  it 
would  be  a  trespasser,  and  the  owner  of  the  horse  could  not  be  guilty 
of  manslaughter  if  the  horse  kicked  the  person  while  off  the  path 
and  killed  him.  It  is  true  that  there  was  a  well-defined  footway 
over  the  common,  but  the  prisoner  had  a  right  to  put  his  horse  on 
the  common  to  graze.  The  accident  arose  from  the  paih  not  being 
fenced  off,  but  it  was  the  duty  of  the  corporation,  and  not  of  the 
prisoner,  to  fence,  they  being  the  owners  of  the  soil.  [Smith,  J. 
— The  prisoner  knew  that  the  paths  were  not  fenced  when  he 
turned  the  horse  on  to  the  common.  Blackburn,  J. — The  negli- 
gence imputed  is,  the  turning  a  vicious  horse  into  a  place  where 
people  came  for  recreation  and  exercise,  and  where  it  was 
reasonably  to  be  expected  children  might  come.]  Against  that  it 
may  be  said  that  there  was  negligence  on  the  part  of  the  child's 
parents  to  allow  it  to  be  in  such  a  place  where  there  were  many 
horses,  more  or  less  vicious.  Suppose  a  public  footpath  in  a  fields 
and  the  owner  digs  a  gravel-pit,  which,  in  course  of  time,  gets  full 
of  water,  and  a  person  strays  from  the  footpath  and  is  drowned  in 
the  pit,  could  the  owner  be  indicted  for  manslaughter  ?  [Black- 
burn, J. — A  person's  duty  who  turns  a  vicious  animal  on  to  a 
common,  is  to  clog  it,  or  do  something  which  shall  be  some  kind  of 

Srotection  to  the  public.  Smith,  J. — ^There  was  abundant  evi- 
ence  that  the  paths  across  the  common  were  dedicated  to  the 
public,  and  that  the  public  had  a  right  to  go  there.]  The  right  of 
the  public  is  limited  to  the  use  of  the  paths,  and  they  are  not 
justined  in  going  off  them  on  to  the  common.  [Ch  annell,  B. — It 
is  found  that  the  death  was  caused  by  the  culpable  negligence  of 
the  prisoner ;  that  amounts  to  a  verdict  of  guilty,  and  the  only 
point  is  whether  the  effect  of  that  finding  is  got  rid  of  by  the 
mability  of  the  jury  to  say  whether  tlie  child  was  on  the  pathway 
or  beyond  it  at  the  time  she  was  kicked.]  It  must  now  be  taken 
that  the  child  was  off  the  pathway,  and  if  so  she  contributed  to 
the  accident  by  her  own  negligence.  [Mellor,  J. — In  Reg,  v. 
Swindally  2  C.  &  Kl  230,  the  fact  of  contributory  negligence  on 
the  part  of  the  deceased  was  held  to  be  no  excuse  in  the  survivor. 
Blackburn,  J. — The  same  was  held  in  the  recent  case  where  two 
persons  agreed  to  commit  suicide,  and  the  survivor  was  held  to  be 
guilty  of  murder  as  an  accessory.]  Here  the  child  was  a  trespasser, 
and  while  so  she  was  killed  by  the  horse.  [An  interlocutory 
discussion  took  place  between  the  Bench  and  counsel  as  to  some 
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recent  civil  decisions  on  tliis  subject :  {Barnes  v.  Ward^  9  C.  B. 
414;  Hardcastley.  South  Yorkshire  Railway  Company^  28  L.  J. 
139,  Ex.;  and  Hounsell  v.  Smyth,  7  C.  B.  N.S.  731.)  In 
Barnes  v.  Ward  the  owner  of  land  abutting  on  a  public  high- 
way, built  a  house  thereon,  and  excavated  an  area  in  front  of  it, 
and  left  it  open  adjoining  the  highway.  A  person  walking  along 
with  ordinary  care  fell  down  the  area  and  was  killed,  and  it  was 
held  that  the  owner  was  liable  to  an  action  under  Lord  Campbell's 
Act.  In  Hounsell  v.  Smyth  the  owner  of  waste  land  in  which  there 
was  a  quarry,  left  unguarded  and  unfenced  at  nights,  was  held  not 
liable  to  an  action  for  personal  injury  caused  to  a  passenger  over 
the  waste.  The  waste  was  open  to  the  public,  and  the  quarry  was 
near  to  and  between  two  highways.  That  case  came  before  the 
Court  on  demurrer  to  the  declaration,  and  was  distinguished  from 
Barnes  v.  Wand  on  the  ground  that  the  allegations  in  the  decla- 
ration did  not  show  that  leaving  the  quarry  as  it  was  amounted  to 
a  public  nuisance.  In  Hardcastle  v.  The  South  Yorkshire  Rail- 
way,  it  was  held  that  the  owner  or  occupier  of  land  along  which 
there  is  a  right  of  way,  leaving  unprotected  an  excavation  or 
reservoir  of  water,  is  not  liable  for  the  injury  or  death  of  a  person 
falling  into  it  in  the  dark  in  consequence  of  his  straying  out  of  the 
way  by  mistake.  And  in  Binks  v.  The  South  Yorkshire  Bailtoay, 
32  L.  J.  26,  Q.  B.,  the  marginal  note  of  the  case  is  this :  "  The 
defendants  were  possessed  of  a  canal,  and  the  land  between  it  and 
a  sluice :  an  ancient  public  footpath  passed  through  the  land  close 
to  the  sluice ;  there  was  a  towing-path  nine  feet  wide  by  the  side  of 
the  canal,  and  an  intervening  space  of  twelve  feet  of  grass  between 
the  towing-path  and  the  footpath.  By  the  permission  of  the 
defendants  the  intervening  space  had  been  lately  used  for  carting, 
and  ruts  having  been  caused  the  whole  space  between  the  sluice 
and  the  canal  had  been  covered  with  cinders,  and  thus  all  distinc- 
tion between  the  path  and  the  rest  of  the  land  had  been  obliterated. 
A  person  using  the  path  at  night  missed  his  way,  and  fell  into  the 
canal  and  was  drowned.  Held,  that  the  canal  was  not  so  near  the 
footpath  as  to  be  adjoining  to  it,  so  as  to  throw  upon  the  defen- 
dants the  duty  of  fencing  the  canal  off,  and  that  the  other  facts  did 
not  render  the  defendant  liable  for  the  accident."] 

Markbyy  for  the  prosecution,  was  not  called  upon  to  argue. 

Erle,  C.J. — I  am  of  opinion  that  this  conviction  should  be 
affirmed.  The  defendant  turned  upon  a  common  where  there  was 
a  public  footway  a  very  dangerous  animal,  knowing  what  its  pro- 
pensities were,  and  it  is  found  by  the  jury  that  the  defendant  was 
guilty  of  culpable  negligence  in  so  doing,  and  the  death  of  the  child 
was  caused  by  the  culpable  negligence  of  the  defendant.  That  under 
ordinary  circumstances  would  be  sufficient  to  sustain  a  conviction 
for  manslaughter,  but  the  point  contended  for  by  Mr.  Naylor  is 
founded  on  the  fact  that  the  child  was  not  on  the  footway  at  the  time 
when  she  was  kicked,  and  her  death  thereby  caused,  and  the  jury 
were  unable  to  say  whether  she  was  on  the  footway  or  beyond  at 
the  time.     For  the  purpose  of  the  judgment  I  assume  that  the 


Bbo. 

V. 

Daht. 


1865. 


Manslaughtmr 
— Culpable 
negligence. 


106 


CRIMINAIi  LAW  CASES. 


Rbo. 

V. 

Dart. 

1865. 

Manslaughter 
— Culpable 
negUgeuee. 


child  was  not  on  the  footway,  but  very  near  it.  In  point  of 
reason,  I  think  that  the  defendant  ought  to  be  held  responsible  In 
this  ease,  and  that  it  is  not  a  ground  for  the  acquittal  of  the 
defendant  that  the  child  had  strayed  off  the  pathway.  In  Barnes 
V.  Ward  the  Court  said :  *^  It  appears  to  us,  after  much  considera- 
tion, that  the  defendant  in  having  made  the  excavation  was  guilty 
of  a  public  nuisance,  even  thou^  the  danger  consisted  in  the  risk 
of  accidentally  deviating  irom  the  road ;  for  the  danger  thus  created 
may  reasonably  deter  prudent  persons  from  using  the  way,  and 
thus  the  All!  enjoyment  of  it  by  the  public  is  in  effeet  as  much 
impeded  as  in  the  case  of  an  ordinary  nuisance  to  the  highway." 
There  the  cause  of  death  was  not  on  the  highway,  and  a  person 
going  along  the  highway  would  not  have  fallen  into  the  pit.  The 
principle  of  that  case  extends  to  a  case  like  this,  where  a  child 
walking  on  a  public  highwav  accidentally  deviated  into  the 
neighbouring  land,  and  met  with  her  death  from  the  kick  of  a 
vicious  horse  close  to  the  public  way.  I  differ  from  Mr.  Naylor's 
contention  that  the  corporation^  are  under  an  obligation  to  fence 
the  common  from  the  footpaths.  The  public  take  a  highvray  on 
the  terms  on  which  it  is  granted  to  them  by  the  grantor,  and  as 
between  them  and  the  grantor  must  use  the  way  subject  to  its  risks ; 
but  the  public  are  entitled  to  use  the  way  without  being  subject  to 
dangers  like  that  in  the  present  case.  It  was  injurious  to  persons 
using  the  pathway  in  question  to  turn  on  to  the  common  a  vicious 
animal  of  this  kind.  The  judgment  is  confined  to  the  fact  of  the 
child  being  near  to  the  road  at  the  time,  and  that  having  accidentally 
strayed  from  the  pathway,  but  being  very  near  it,  her  death  was 
caused  by  the  culpable  negligence  of  the  defendant.  I  do  not  wish 
to  sanction  the  notion  that  because  a  person  may  not  be  civilly 
liable  for  an  act  of  negligence  he  is  therefore  not  criminally  liable. 
It  is  not  necessary  to  discuss  that  proposition  now,  but  I  do  not 
accede  to  it.  On  these  grounds  I  think  the  conviction  must  be 
affirmed. 

Chan  NELL,  B. — I  also  think  the  conviction  should  be  affirmed. 
If  I  required  any  authority  to  support  that  conviction,  I  think 
that  the  principle  laid  down  in  Barnes  v.  Ward  is  sufficiently 
proximate.  I  however  entertain  no  doubt  that  the  turning  a  horse 
on  to  a  common  across  which  there  is  a  public  pathway  with 
a  knowledge  of  its  vicious  propensities,  is  an  unlawful  act,  and 
exposes  the  person  doing  it  to  the  charge  of  culpable  negligence. 
The  case  seems  to  me  to  be  reduced  to  this  point ;  was  the  judge 
bound  to  tell  the  jury  that  they  could  not  convict  unless  they 
were  able  to  say  in  the  affirmative  that  the  child  was  on  the  foot- 
path ?     I  think  he  was  not  bound  to  do  that 

Blackburn,  J. — I  am  of  the  same  opinion.  Barnes  v.  Ward 
decides  that  the  making  an  excavation  for  an  area  near  to  a  foot- 
way, and  leaving  it  open,  if  it  make  the  footway  dangerous,  is  a 
public  nuisance.  That  principle  applies  to  this  case.  It  is  not 
necessary  to  say  whether  a  conviction  could  be  sustained  where  a 
person  strays  off  the  pathway  far  on  to  the  common. 
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Mbi^or,  J. — The  principle  of  Barnes  v.  Ward  applies  to  this        *"^- 
case.     It  may  be  that  there  is  a  distinction  between  the  case  of  a       j^^m, 

dangerous  pit  on  land  across  which  there  is  a  public  way,  and        

putting  a  vidoas  animal  into  a  place  where  it  may  reasonably  be        ^^^* 
expected  that  people  will  not  confine  themselves  to  the  way  umuUmght^ 

across  it.  ^Culpable 

SmitHj  J. — I  reserved  the  point  because  I  recollected  Haunsell  v.    ««y*«9w»«» 
Smyth ;  but  on  examination  that  does  not  govern  the  present 
case.     In  that  case  the  act  of  negligence  charged  was  the  omission 
to  fence  a  pit  at  some  distance  from  the  road — a  very  different  aot 
to  that  charged  here* 

Canmction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

May  6,  1865. 

(Before  Erle,  C.J.,  Channell,  B.,  Blackburn,  Mbllor 

and  Smith,  JJ.) 

Reg.  v.  Robinson,  (a) 

Coining — Uttering  a  medal  resembling  a  coin — 24  (f*  26  Vict,  c.  99,  s.  13. 

The  prisoner  was  convicted  under  the  24  4c  ^^  Vict.  c.  99,  s,  IS,  o^ 
uttering  **a  medal  resembling  in  size,  figure  and  coloury  a  half- 
iovereign.^ 

The  medal  was  similar  in  diameter  and  colour  to  a  half-sovereign  :  on 
one  side  of  it  was  an  impression  of  the  Queen*s  head,  with  a  legend 
different  to  that  on  a  half-sovereign :  there  was  no  evidence  as  to  what 
was  on  the  other  side  of  the  medal.  The  medal  was  guerled^  but  the 
guerling  instead  of  being  square  as  it  is  in  a  kalf-sovereigny  was 
round: 

HeU^  that  there  was  some  evidence  for  the  Jury  that  the  medal  resembled 
a  half-sovereign  in  size^  figure  and  colour, 

CASE   reserved  by  the  Common    Seijeant  of    the    City  of 
London. 
The  prisoner  was  indicted  at  the  Central  Criminal  Court,  under 
24  &  25  Vict  c.  99,  s.  13,  for  that  he  on  the  13th  March^  1865, 

ia)  Btpocted  bj  Jobs  Thoiuioh,  Siq.,  Banittcr^ai-LAW. 
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in  the  coanty  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  one  medal  resembling  in  size^  figure  and  colour  one  of  the 
Queen's  current  gold  coins  called  a  half-soTereign^  the  same  medal 
then  being  of  less  Talue  than  one  of  the  Queen's  said  current  gold 
coins  called  a  half-sovereign^  unlawfully,  unjustly,  and  with  intent 
to  defraud^  did  utter  and  put  off  to  one  Mary  Piper  as  and  for  one 
of  the  Queen's  said  current  gold  coins  called  a  half-sovereign, 
against  the  statute,  &c 

Second  count. — ^That  the  said  George  Robinson  afterwards,  to  wit,  on 
the  Idth  March,  1865,  in  Middlesex,  and  within,  &e.,  one  piece  of  mixed 
metals  resembling  in  size,  figure  and  colour,  one  of  the  Queen's  current 
gold  coins  called  a  half-sovereign,  the  same  piece  of  mixed  metab  then 
being  of  less  value  than  one  of  the  Queen's  said  gold  current  coins  called 
a  half-sovereign,  unlawfully,  unjustly,  and  with  intent  to  defraud,  did 
utter  and  put  off  to  the  said  Mary  Piper  as  and  for  one  of  the  said 
Queen's  said  current  gold  coins  called  a  half-sovereign. 

Third  count — That  the  said  George  Robinson  afterwards,  to  wit,  on 
the  Idth  March,  1865,  in  Middlesex,  and  within,  &c.,  did  with  intent  to 
defraud,  utter  and  put  off  to  the  said  Mary  Piper,  as  and  for  one  of  the 
Queen's  current  gold  coins  called  a  half-sovereign,  one  coin  not  being 
such  current  gold  coin  called  a  half-sovereign,  but  resembling  in  size, 
figure  and  colour  one  of  the  Queen's  said  current  gold  coins  called  a 
half-sovereign,  the  same  coin  so  uttered  and  put  off  then  being  of  less 
value  than  one  of  the  said  Queen's  said  current  gold  coins  called  a  half- 
sovereign. 

After  proof  of  the  uttering  by  the  prisoner  of  the  medal,  Mr. 
Webster,  the  Inspector  of  Coin  to  Her  Majesty's  Mint^  was 
called,  and  his  evidence  was  as  follows : 

This  (the  medal  which  was  uttered)  is  a  medal  made  of  metal,  the  same 
diameter  as  a  half-sovereign  ^somewhat  similar  in  colour.  On  the 
obverse,  there  is  the  head  of  the  Queen  similar  to  that  on  a  half-sove- 
reign— the  legend  is  entirely  different  from  that  on  a  half-sovereign, 
being  "  Victoria  Queen  of  Great  Britain  "  instead  of  **  Victoria  Dei 
Gratia."  The  medal  is  guerlod,  but  the  guerling  is  round  and  not 
square. 

At  this  point  in  his  evidence  the  witness  accidentally  dropped 
the  medal,  and  it  rolled  on  to  the  floor.  Strict  search  was  made 
for  it  by  the  witness,  assisted  by  the  ushers,  for  more  than  half- 
an-hour,  but  it  could  not  be  found.  The  witness  then  added, 
*^  The  medal  is  of  less  value  than  a  half-sovereign." 

It  had  been  proved  by  a  former  witness  that  the  prisoner  placed 
the  medal  in  her  hand,  when  he  uttered  it,  with  the  obverse  side 
uppermost.  The  medal  was  not  shown  to  the  jury.  Mr.  Webster 
was  about  to  give  a  description  of  the  reverse  of  the  medal  from 
memory  after  it  was  lost,  but  this  was  objected  to  by  the  prisoner's 
counsel^  and  the  counsel  for  the  Crown  declined  to  press  it. 

For  the  prisoner  it  was  objected  that  the  word  **  figure  "  in 
the  indictment  meant  the  impression  on  the  medal,  and  tiiat  such 
impression  must  be  similar  to  the  impression  on  the  genuine  coin 
for  which  it  was  uttered,  and  that  there  was  under  the  mrcnmstances 
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stated  no  evidence  to  go  to  the  jury  that  the  medal  resembled  in        ^"^ 
size,  figure  and  colour,  a  half.«)vem^^^^^  Eob«boh. 

h  or  the  Crown  it  was  contended  that  ^^  figure    meant  the  general        

shape  and  outline  of  the  medal,  not  the  impression  upon  it,  and        i^^^* 
that  there  was  evidence  for  the  jury.  jfodaTrmoi 

I  thought  it  should  be  left  to  the  jury,  and  the  prisoner  was  hiu^  a  com— 
found  guilty  and  remains  in  custody. 

The  questions  for  the  Court  are,  first,  what  is  the  true  meaning 
of  the  word  *^  figure  "  in  the  statute  and  the  indictment  ? 

And  secondly,  whether  under  the  circumstances  stated  there  was 
any  evidence  for  the  jury  ? 

Thomas  Chambers. 

G.  FroTicii  for  the  prisoner.— Upon  this  indictment  the  counter- 
feit should  resemble  a  genuine  coin^  in  size,  figure  and  colour. 
Now  here  there  was  not  sufficient  evidence  that  the  medal  resem- 
bled in  figure  a  half-sovereign.  Figure  differs  from  size  and 
ooloar.  The  jury  never  saw  the  coin.  Figure  in  this  section 
means  a  delineation  on  the  coin  calculated  to  impress  the  mind 
that  it  is  intended  to  resemble  a  current  coin.  The  meaning  of 
the  word  "  figure  "  in  Webster's  Dictionary  was  referred  to. 

JS.  H,  Craufordy  contra,  was  not  called  on. 

Erle,  C.J. — The  conviction  must  be  affirmed.  We  think  that 
there  was  some  evidence  for  the  jury  that  this  medal,  in  size, 
figure  and  colour,  resembled  a  half-sovereign. 

Convieiion  affirmed* 
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May  6,  1865. 

(Before  Esle,  CJI.,  Channbll,  B.,  Blackburn^  Mbllob 

and  Smith,  JJ.) 

Reg.  v.  Levi,  (a) 

Bankruptcy — Evidence  of — London  Gazette. 

The  London  Gazette  is,  by  sect.  233  o/*  the  Bankruptcy  Consolidatiam 
Act  1849,  conclusive  evidence  of  the  bankruptcy  on  an  indictment 
against  a  bankrupt,  for  a  misdemeanor  under  the  Bankruptcy  Act, 
24  4r  25  Vict,  c.  134,  s.  221,  clause  3,  if  it  appear  that  the  bankrupt 
was  within  the  United  Kingdom  at  the  date  of  the  adjudication^  and 
that  no  step  has  been  taken  to  annul  the  culfudication. 

CASE  reserved  for  the  opinion  of  this  Court  by  Martin,  B.,  at 
the  Spring  Assizes,  1865. 

On  the  4th  March,  1865,  Morris  Levi  was  tried  and  convicted 
before  me  at  Warwick,  on  an  indictment  which  charged  that  he 
became  and  was  adjudicated  a  bankrupt  on  the  12th  November, 
1864,  at  Birmingham,  in  the  Court  of  Bankruptcy  for  the  Bir- 
mingham district,  and  that  Tnthin  sixty  days  next  before  the  said 
adjudication  he  committed  a  misdemeanor  under  the  third  clause 
of  the  221st  section  of  the  Bankruptcy  Act  1861  (24  &  25 
Vict.  c.  134). 

Upon  the  trial,  the  proceedings  in  bankruptcy  were  given  in 
evidence,  from  which  the  following  facts  appeared : 

On  the  7th  November,  1864,  John  Pamter,  a  creditor  to  the 
amount  of  more  than  50/.,  presented  a  petition  for  adjudication  of 
bankruptcy  against  Levi,  which  was  duly  filed. 

On  the  10th  November,  1864,  an  order  was  made  by  the  Court 
of  Bankruptcy  in  the  following  words : 

The  Bankruptcy  Act  1861. 
In  the  Court  of  Bankruptcy  for  the  Birmingham  District. 
In  the  matter  of  Morris  Levi,  of  Edgbaston-street,  Birmingham,  in  the 
county  of  Warwick,  clothier,  against  whom  a  petition  for  adjudication 
of  bankruptcy  hath  been  filed,  this  10th  day  of  November,  1864. 
Upon  the  application  of  Mr.  Hodgson,  solicitor  in  the  matter  of  this 
petition,  and  upon  reading  his  affidavit  filed  herewith  I  do  extend  the 

(a)  Beported  by  Jomr  Thompson,  Esq.,  Barri8ter-at>Law. 
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for  fining  the  said  petition  until  Saturday  next  the  12th  Norember        Biie. 
instant  at  12  o'clock  tkt  noon.  ,  ^^ 

O.  D.  T.  G.  W.  Sandbrs,  Commissioner.  ^^ 

On  the  12th   Korember,   1864,  at  about  one  o^clock  in  the       ]^* 
afternoon,  another  order  was  made  by  the  Birmingham  Court  of    Bvidmee  q^ 
Bafikruptoy  in  the  following  words :  bankn^tc^-^ 

The  Bankruptcy  Act  1861.  ^^""""^  ^''"•^• 

In  the  Court  of  Bankruptcy  for  the  Birmingham  District. 
In  the  matter  of  Morris  Levi,  of  Edgbaston-fStreet,  Birmingham,  in  the 
eottnty  of  Warwick,  clothier,  against  whom  a  petition  for  adjudication 
of  bankruptcy  has  been  filed  on  the  7th  day  of  November,  1864. 
The  12th  day  of  November,  1864. 

The  petitioner  John  Painter,  not  having  proceeded  to  obtain  adjudi-* 
eation  of  bankruptcy  within  the  three  days  after  the  filing  the  petition, 
nor  within  such  extended  time  which  was  granted  for  the  purpose  by 
order  of  the  Court,  dated  the  lOtb  day  of  November  instant ;  it  is  hereby 
ordered,  upon  the  application  of  Mr.  Herbert  Wri^t,  on  behalf  of 
James  Murray,  John  Hardy  and  John  Kershaw,  creditors  to  the  amount 
required  to  constitnte  a  petitioning  creditor,  that  the  said  James  Murray, 
John  Hardy  and  John  Kershaw  be  at  liberty  to  proceed  to  obtain 
adjudication  of  bankruptcy  against  the  said  Morris  Levi. 

6.  W.  Sandbbs,  Commissioner. 

On  the  same  day  Morris  Levi  was  adjudicated  a  bankrupt  in 
the  following  words : 

The  Bankruptcy  Act  1861. 
In  the  Court  of  Bankruptcy  for  the  Birmingham  District. 

12th  day  of  November,  1864. 
In  the  matter  of  Morris  Levi,  of  Edgbaston-street,  Birmingham,  clothier, 
against  whom  a  petition  for  adjudication  of  bankruptcy  was  filed  on 
the  7th  day  of  November,  1 864. 

Before  Mr.  Commissioner  Sanders. 
I,  the  said  Commissioner,  upon  good  proof  upon  oath  before  me  this 
day  taken,  do  find  that  the  said  Morris  Levi  became  bankrupt  within 
the  true  intent  and  meaning  of  the  law  of  bankruptcy,  before  the  day  of 
the  date  of  the  filing  of  the  said  petition  against  him,  and  I  do  therefore 
declare  and  adjudge  him  bankrupt  accordingly. 

G.  W.  Sanders,  Commissioner. 

The  alleged  bankrupt  was  within  the  United  Kingdom  at  the 
date  of  the  adjodication,  and  has  not  taken  any  step  or  proceeding 
to  dispute  or  annul  it. 

The  London  Gazette  of  the  15th  November,  1864,  was  duly 
proved  and  put  is  evidence,  and  contains  the  advertis^oaent  of  the 
adjndication. 

Upon  this  it  was  contended  for  the  defendant  that  the  adjudi- 
cation of  bankruptcy  was  invalid,  because  that  the  proceedings 
nniat  have  been  taken  either  under  the  101st  section  of  the  Bank* 
ruptcy  Act  1849,  or  under  the  96th  section' of  the  Bankruptcy 
Act  1861 ;  that  the  lOlst  section  of  the  Bankruptcy  Act  1849 
was  inconsistent  with  the  96th  section  of  the  Bankruptcy  Act 
1861,  and  was  therefore  repealed  by  the  230th  section  of  the 
Bankruptcy   Act   1861 ;    that  under  the  96th  aeotion  of   the 
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^^'  Bankruptcy  Act  1861  a  new  petition  ought  to  have  been  presented 

l^^  by  James  Murray,  John  Hardy  and  John  Kershaw.     It  was  also 

contended  that  the  adjudication  was  Toid>  because  it  did  not  appear 

^^  from  the  proceedings  upon  what  petition  the  Commissioner  pro- 

Evidmoe  qf   ^^^^  to  adjudication. 

bankn9>ieff^      I  reserved  these  points  for  the  consideration  of  the  Court  for 

London  GauU4.  Crown  Cases  Reserved, 

The  act  of  bankruptcy  on  which  the  adjudication  was  made,  and 
the  only  one  proved  at  the  trial  before  me,  was  an  assignment  by 
Morris  Levi,  made  in  the  form  given  in  Schedule  D.  to  the  Bank- 
ruptcy Act  1861.  The  deed  was  dated  5th  November^  1864. 
It  was  stamped  on  the  9th  December,  1864,  and  registered  on  the 
10th  December,  1864.  It  further  appeared  that  on  the  lOtb 
December,  1864,  an  order  was  made  in  the  following  words : 

The  Bankruptcy  Act  1861. 
In  the  Court  of  Bankruptcy,  BasinghaU-street,  London. 
The  10th  day  of  December,  1864. 

In  the  matter  of  a  trust-deed  executed  by  Morris  Levi,  of  Birmingham, 
in  the  county  of  Warwick,  clothier,  bearing  date  the  6  th  day  of  November, 
1864,  and  made  between  the  said  Morris  Levi  of  the  one  part  and  Henry 
Howell,  of  Birmingham,  aforesaid,  accountant,  of  the  other  part.  Before 
Mr.  Registrar  Winalow,  acting  for  Mr.  Commissioner  Fonblanque.  Upon 
the  application  of  Mr.  Burton,  solicitor  for  the  assignees  of  the  estate  and 
e£fects  of  the  said  Morris  Levi,  it  is  ordered  that  the  time  for  registration 
of  the  deed  be  extended  to  the  17th  day  of  December  instant,  so  that  the 
same  may  be  receivable  in  evidence  under  the  194th  section  of  the 
Bankruptcy  Act  1861,  but  the  order  is  in  no  way  to  interfere  with  the 
4th  condition  of  the  192nd  section  of  the  said  Act. 

T.  E.  WiNSLOw,  Acting  Commissioner.     [L.  S.] 
Filed  10th  December,  1864. 

No  evidence  was  given  as  to  Mr.  Winslow's  authority  to  make 
this  order. 

Upon  this  it  was  objected,  that  under  section  192^  clause  4,  and 
sections  193  and  194  of  the  Bankruptcy  Act  1861,  the  deed  was 
invalid,  and  that  it  ought  not  to  have  been  received  in  evidence  of 
an  act  of  bankruptcy  before  the  Birmingham  Court  of  Bankruptcy, 
and  that  therefore  the  adjudication  founded  on  it  was  void.  It  was 
also  objected  that  under  the  same  sections  the  deed  could  not  be 
received  in  evidence  before  me. 

It  was  further  objected,  that  as  the  conditions  of  section  192, 
clause  4,  of  the  Bankruptcy  Act  1861  had  not  been  fulfilled,  it 
was  not  competent  to  the  Court  in  London  to  extend  the  time  for 
its  registration.  It  was  also  objected  that  evidence  ought  to  have 
appeared  on  the  face  of  Mr.  Winslow's  order,  or  to  have  been 
given,  of  Mr.  Winslow's  authority  to  act  upon  the  occasion  under 
the  provisions  of  the  27  th  section  of  the  Bankruptcy  Act  1849. 

I  admitted  the  deed  in  evidence,  and  reserved  these  points  for 
the  consideration  of  the  Court  for  Crown  Cases  Reserved. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  upon 
the  following  questions : 
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1.  Whether  the  alleged  bankrupt  was  precluded,  under  the        Km* 
drcumstances,  from  raising  any  objection  to  the  vaHdity  of  the       tJ ' 
adjudication,  and,  if  not,  ' 

2.  Whether,  in  order  to  authorise  a  legal  adjudication  of  bank-        1865. 
ruptcy,  a  new  petition  ought  to  have  been  presented  by  James    ^^ 
Murray,  John  Hardy  and  John  Kershaw.  lankn^^ 

3.  Whether  the  adjudication  is  void  by  reason  of  its  not  appear-  LotutonGaxeue, 
ing  upon  the  proceedings  on  whose  application  the  commissioner 
proceeded  to  adjudication. 

4.  Whether  the  deed  of  the  5th  November,  1864,  was  admissible 
in  evidence  at  all ;  and,  if  so,  whether  upon  any  of  the  grounds 
stated  in  the  case  there  was  any  irregularity  or  defect  in  it,  or  the 
manner  in  which  it  had  been  dealt  with,  or  any  proceedings  taken 
upon  it  which  prevented  its  being  made  use  of  at  the  trial  as 
evidence  of  a  good  and  available  act  of  bankruptcy. 

Fitzjames  Stephen  for  the  prisoner. — The  case  depends  upon  the 
construction  of  the  233rd  section  of  the  Bankruptcy  Act  1849 
(12  &  13  Vict.  c.  106),  which  enacts  that  if  the  bankrupt  do 
not  dispute  the  fiat  or  petition,  the  London  Gazette  containing 
the  advertisement  of  the  bankruptcy  shall  be  conclusive  evidence, 
"in  all  cases"  as  against  the  bankrupt,  and  in  all  actions  at 
law  or  suits  in  equity  brought  by  the  assignees  for  any  debt 
or  demand  for  which  the  bankrupt  might  have  been  sued  had 
he  not  been  adjudged  a  bankrupt,  that  the  person  adjudged  a 
bankrupt  became  a  bankrupt  before  the  date  and  suing  forth 
of  the  fiat,  or  before  the  date  or  filing  of  the  petition  for 
adjudication,  and  that  the  fiat  was  sued  forth  or  such  petition 
filed  on  the  day  on  which  the  same  is  stated  in  the  Gazette 
to  bear  date.  Does  that  section  apply  to  criminal  proceedings? 
It  is  submitted  that  it  does  not.  The  point  has  not  yet  been 
determiDcd  in  this  court.  In  Reg,  v.  Lyons^  9  Cox  C.  C.  299,  it 
was  held  by  Martin,  B.  that  the  section  applied  to  civil  proceedings 
only;  but  in  a  previous  case,  Reg.  v.  Hilton^  2  Cox  C.  C.  318,  upon 
a  statute  in  pari  materiA,  the  5  &  6  Vict.  c.  122,  s.  24,  the  con- 
trary was  held.  In  Reg,  v.  Harris^  4  Cox  C.  C.  140,  the  Gazette 
was  held  to  be  evidence  of  the  bankruptcy  only  against  the  bank- 
rupt himself,  and  not  against  others  though  indicted  with  him. 
[Erle,  C.  J.  referred  to  12  &  13  Vict.  c.  106,  s.  234.]  The  words 
^'  in  all  cases,"  in  sect.  233,  are  limited  to  cases  of  the  same  nature, 
that  is,  ^  civil  cases/'  as  actions  at  law  or  sidts  in  equity. 

Fieldy  Q.C.  {A,  Wills  with  him),  for  the  prosecution,  was  not 
called  upon  to  argue. 

Erle,  C.J. — The  conviction  must  be  afiirmed.  I  am  clearly 
of  opinion  that  the  words  of  the  233rd  section,  ^*  the  Gazette  con- 
taining such  advertisement  shall  be  conclusive  evidence  in  all  cases 
as  agamst  such  bankrupt,''  show  that  the  Legislature  intended  that, 
so  far  as  the  bankrupt  is  concerned,  it  should  be  conclusive 
evidence  in  all  cases,  both  civil  and  criminal. 

The  rest  of  the  Court  concurred.  Conviction  affirmed. 

TOL.  Z.  I 
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June  3,  1865. 

(Before  Cockburn,  C.J.,  Mabtin,  B.,  Oromfton,  J., 
Bramwell  and  Channell,  BB.) 

Reg.  v.  Edwin  Johnson,  (a) 

Indecent  assault — Girl  between  ten  and  twelve  years  old — C(msent, 

An  indecent  assault  on  a  girl  between  the  ages  of  ten  and  twelve^  if  she 
is  a  consenting  party ^  is  not  an  offence  punishable  at  law, 

CASE  reserved  for  the  opinion  of  this  Court  from  the  Surrey 
Sessions. 
At   the   General  Quarter  Sessions   of   the  peace   holden  by 
adjournment  at  St.  iMary  Newington  in  and  tor  the  county  of 
Surrey,  on  Monday,  the  1st  May,  1865,  Edwin  Johnson  was  tried 
on  the  following  indictment : — 

Surrey. — The  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 
that  Edwin  Johnson,  on  the  twenty-ninth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-four,  unlawfully  did 
carnally  know  and  abuse  one  Emily  Eliza  Aslett,  then  a  girl  above  the 
age  of  ten  years  and  under  the  age  of  twelve  years,  to  wit,  of  the  age  of 
ten  years  and  nine  months,  againat  the  form  of  the  statute  in  such  case 
made  and  provided. 

Second  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Edwin  Johnson  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  unlawfully  and  indecently  did  make  an  assault  in 
and  upon  the  said  EiQily  Eh'za  Aslett,  and  did  then  unlawfully  beat, 
wound  and  ill-treat  the  said  Emily  Eliza  Aslett,  against  the  form  of  the 
statute  in  such  case  made  and  pr<'Vided. 

Third  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Edwin  Johnson  afterwards,  to  wit,  on  the 
same  day,  and  in  the  year  aforesaid,  in  and  upon  the  said  Emily  Eliza 
Aslett,  in  the  peace  of  God  and  our  said  Lady  the  Queen  then  being, 
did  make  an  assault,  and  the  said  Emily  Eliza  Aslett  then  did  beat, 
wound  and  ill-treat,  to  the  great  damage  of  the  said  Emily  Eliaa  Aslett^ 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

(a)  B«port«l  by  John  Thompsoh,  Eiq.,  Bwiiitflr-Afe-Law. 
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The  jury  returned  a  verdict  of  guilty  on  the  Becond  count,  of       ^^' 
an  indecent  assault  on  the  said  Emily  Eliza  Aslett,  but  stated  that       edwin 
the  girl  consented  to  the  acts  with  which  the  defendant  was  charged.     Johnion. 

The  counsel  for  the  defendant  moved  the  Court  to  enter  the        

verdict  as  of  acquittal,  but  the  Court  refused  to  do  so,  and  reserved        ^^ 
the  following  point  for  the  decision  of  the  Court  for  Consideration    indecent  at- 
of  Crown  Cases  Reserved :  tauU-^Conaeiu. 

Can  the  defendant  be  rightly  convicted  of  an  indecent  assault  upon 
thesecond  count  of  the  above-mentioned  indictment,  the  jury  having 
found  that  the  person  upon  whom  the  assault  is  charged  to  have 
been  made  consented  to  the  acts  which  constituted  the  alleged 
assault,  she  being  under  twelve  years  of  age  ? 

The  Court  respited  judgment  and  admitted  the  defendant  to  bail 
until  the  above-mentioned  point  shall  be  decided. 

John  Edward  Johnson,  Chairman. 

Oppenheim  for  the  defendant. — It  is  submitted  that  the  convic- 
tion is  bad.  At  common  law  it  was  not  a  criminal  oflTence  to  have 
carnal  knowledge  of  a  girl  under  the  age  of  twelve-  It  was  made 
an  offence  by  statute,  although  the  girl  was  a  consenting  party ; 
but  the  statute  left  untouched  the  case  of  an  assault  on  a  girl 
under  that  age.  In  Reg  v.  Ready  3  Cox  C.  C.  266  ;  1  Den.  C.  C. 
377,  where,  on  a  count  for  an  assault  on  a  girl  of  the  age  of  nine 
years,  the  jury  returned  a  verdict  of  "Guilty,  the  child  being  an 
assenting  party,  but  that  from  her  tender  years  she  did  not  know 
what  she  was  about/'  it  was  held  that  the  conviction  was  wrong, 
the  verdict  showing  an  assent  by  the  girl.  Parke,  B.  there  said, 
**  If  we  are  asked  whether  a  girl  of  such  tender  years  can  consent 
in  law,  that  is  settled  by  Reg.  v.  Martin,  9  C.  &  P.  213."  Those 
Ciises  were  acted  on  in  Reg  v.  Mehegariy  7  Cox  C.  C  145,  by  the 
Court  of  Criminal  Appeal  in  Ireland,  where  a  conviction  for  an 
indecent  assault  on  a  girl  between  the  ages  of  ten  and  twelve  was 
quashed,  on  the  ground  that  the  girl  was  a  consenting  party. 

No  counsel  appeared  for  the  prosecution. 

CocKBURN,  C  J. — This  case  is  quite  concluded  by  the  autho- 
rities, which  rest  on  a  very  intelligible  principle.  Independently  of 
the  statutes,  the  having  carnal  knowledge  of  a  child  was  not  an 
offence  at  law.  The  statutes  made  it  an  offence,  saying  that 
whether  the  child  was  an  assenting  party  or  not,  it  should  oe  an 
offence.  It  follows,  therefore,  that  the  offence  in  this  case,  not 
being  an  offence  within  any  statute,  was  not  an  offence  at  com- 
mon law.  However  much  we  may  regret  it,  this  conviction  must 
be  quashed. 

The  rest  of  the  Judges  concurred. 

Conviction  quashed. 
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COURT  OP  QUEENTS  BENCH. 
May  %  1865. 

(Before  Oockbubn^  C.J.  and  Shee,  J.) 
Reg.  r.  The  Inhabitants  of  the  Parish  of  Buckland.(c«) 

Highwatf — Indictment — Not  guilty  on  the  ground  that  road  is  not  a 

highway — Order  for  costs* 

Upon  an  indictment  directed  by  justices  to  be  preferred  by  virtue  of  sect. 
19  of  the  25  ^  26  Vict.  c.  61  {Highway  Act)  against  a  parish  for  the 
non'repair  of  a  highway^  the  Court  before  which  it  is  tried  has  no 
jurisdiction  to  make  an  order  upon  the  parish  for  the  costs  of  proiecu' 
tion,  if  the  defendants  are  acquitted  upon  the  ground  of  the  road  not 
being  a  highway. 

In  this  particular  the  law  is  the  same  as  it  was  under  sect.  95  of  the 
6^6  mil.  4,  c.  50. 

THIS  was  a  rule  nisi  calling  upon  the  prosecutor  to  show  cause 
why  an  order  of  sessions  made  on  or  about  the  18th  October, 
1864,  whereby  the  inhabitants  of  the  parish  of  Buckland  were 
ordered  to  pay  the  sum  of  72L  ISs.  lie/.,  the  amount  of  costs 
incurred  by  the  prosecutor  on  the  trial  of  certain  misdemeanors 
whereof  the  said  parish  were  indicted  and  acquitted,  should  not 
be  quashed  for  the  insufficiency  thereof. 

It  appeared  that  an  information  had  been  laid  before  justices  at 
petty  sessions  that  the  said  highway  was  out  of  repair,  and,  upon 
the  hearing,  the  waywardens  of  the  highway  district,  by  the  two 
waywardens  of  the  parish,  appeared  and  denied  the  liability  of  the 
said  parish  to  repair  it,  whereupon  the  justices  directed  an  indict- 
ment to  be  preferred  at  the  ensuing  quarter  sessions ;  and  at  the 
trial  the  defendants  were  found  not  guilty,  on  the  ground  that  the 
road  in  question  was  not  a  highway.  Thereupon  the  Court  made 
an  order  for  the  costs  of  the  prosecution,  amounting  to  the  said 
sum  of  72/.  ISs.  1 1^.,  to  be  paid  by  the  said  parish  of  Buckland. 

By  the  25  &  26  Vict.  c.  61  (Highway  Act),  s.  V8,  provisions 
are  enacted  for  summoning  before  justiceii  the  waywardens  of  a 
parish,  the  roads  of  which  are  out  of  repair. 

(a)  Btporttd  bj  T.  W.  Saumdxbs,  Esq.,  Banut«r-«t-Law. 
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Section  19  enacts :  ^■*' 

When,  on  the  hearing  of  anj  such  summons     ....    the  liahility         thb 
to  repair  is  denied  by  the  waywarden  on  behalf  of  his  parish,  or  by  any   Ivhabitahts 
party  charged  therewith,  the  justices  shall  direct  a  bill  of  indictment  to    J^^  ^"^ 
be  preferred^  and  the  necessary  witnesses  in  support  thereof  to  be  sub-    bo^^nd. 

pcenaed  at  the  next  assizes  to  be  holden  in  and  for  the  said  county,  or  at        

the  next  general  quarter  sessions  of  the  peace     ....     against  the        1S65. 

inhabitants  of  the  parish  or  the  party  charged  therewith,  for  suffering 

and  permitting  the  said  highway  to  be  out  of  repair ;  and  the  costs  of  j^^^^"^ 
such  prosecution  shall  be  paid  by  such  party  to  the  proceedings  as  the  highway— Costs 
court  before  whom  the  case  is  tried  shall  direct,  and  if  directed  to  be 
paid  by  the  parish,  shall  be  deemed  to  be  expenses  incurred  by  such 
parish  in  keeping  its  highways  in  repair,  and  shall  be  paid  accordingly. 

The  foregoing  section  is  in  substance  similar  to  section  95  (now 
repealed)  of  the  5  &  6  Will.  4,  c.  50  (the  General  Highway  Act), 
except  that  the  provision  in  such  section  is,  that 

The  costs  of  such  prosecution  shall  be  directed  by  the  judge  of  assize 
before  whom  the  said  indictment  is  tried,  or  by  the  justices  at  such 
quarter  sessions,  to  be  paid  out  of  the  rate  made  and  levied  in  pursuance 
of  this  Act  in  the  parish  in  which  such  highway  shall  be  situate. 

Under  the  said  95th  section  it  has  been  held  in  several  cases  that 
if,  upon  such  an  indictment,  the  defendants  are  acquitted  upon  the 
ground  that  the  road  is  not  a  highway,  there  was  no  power  to  give 
the  prosecutor  his  costs.  (See  R.  v.  Chadwick,  9  C.  &  P. ;  Reg.  v. 
Heane,  6  Q.  B.  764 ;  Ex  parU  Bartlett,  30  L.  J.  65,  M.  C.) 

Barrow  and  Biron  now  showed  cause,  and  contended  that  the 
sessions  were  empowered  under  the  new  Act  to  give  costs ;  that 
the  decisions  under  the  old  Act  do  not  apply,  inasmuch  as  the 
words  in  the  recent  statute  are  more  extensive,  the  Court  having  a 
general  power  to  order  the  costs  of  the  prosecution  to  be  paid  by 
anch  party  to  the  proceedings  as  the  Court  shall  direct^  no  reference 
being  made  to  the  road  being  **  a  highway: "  {R,  v.  Arnold^  27  L.  J, 
92,  M.  C. ;  R.  v.  Justices  of  Surrey,  21  L.  J.  195,  M.  C. ;  R.  v. 
Johnson,  34  L.  J.  85,  M.  C.  ;  11 L.  T.  Rep.  N.S.  389.) 

P.  RusseB  and  F.  M.  White,  in  support  of  the  rule,  argued  that 
the  new  Act  effected  no  alteration  in  this  respect,  and  that  if  the 
road  were  not  proved  to  be  a  highway,  the  Uourt  had  no  power 
to  give  the  prosecutor  his  costs  as  against  the  parish. 

COGKBUBN,  C.J. — I  think  the  recent  statute  leaves  the  matter 
just  where  it  was  before  as  to  this.  It  is  perhaps  to  be  lamented 
that  the  Legislature  had  not  given  greater  discretion  to  the  Court; 
buty  as  it  has  not  done  so^  we  are  bound  by  the  former  decisions, 
which  hold  that  unless  the  road  is  a  highway  there  is  no  authority 
to  give  the  prosecutor  his  costs. 

Rule  absolute. 
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COURT  OF  QUEEN'S  BENCH. 

May  27,  1865. 

(Before  Cockbubn,  C.J.,  Blackburn  and  Shse,  JJ.) 

Ex  parte  Charles  Windsor,  (a) 

ExtrcuUtion  treaty — Specified  crime — Crimes  to  be  construed  according 

to  the  law  of  England, 

Where  by  the  proffisions  of  a  treaty  (confirmed  by  statute)  with  a  foreign 
state  the  Crown  undertakes  upon  requisition  to  deliver  up  JugiHves  to 
this  country  who  have  committed  certain  specified  crimes  in  such  foreign 
state,  such  crimes  are  to  be  construed  according  to  the  dcfintiion  of  the 
law  of  this  country  ;  and  if  therefore  a  fugitive  has  committed  in  such 
foreign  state  an  act  which,  though  it  be  one  of  such  specified  crimes  in 
such  foreign  state,  is  nevertheless  not  such  a  crime  by  the  law  of  this 
country,  the  case  is  not  within  the  treaty. 

By  a  treaty  {confirmed  by  statute)  with  the  United  States  of  America 
the  two  Governments  ctgreed  that  upon  mutual  requisitions  they  would 
deliver  up  all  persons  who  being  charged  with  (inter  alia)  forgery 
committed  within  the  jurisdiction  of  either  should  seek  an  asylum,  or  be 
found  within  the  tertitories  of  the  other.  Also  by  an  Act  of  the  local 
Legislature  of  the  State  of  New  York  it  was  enacted,  that  every  person 
who  with  intent  to  defraud  shall  make  any  false  entry  in  any  book  of 
accounts  kept  by  any  moneyed  corporation  within  the  state  shall  on 
conviction  be  adjudged  guilty  of  forgery.  A.  B.,  who  had  brought 
himself  within  the  terms  of  this  enactment  by  making  such  false  entries, 
was  a  fugitive  in  England: 

Held,  that  as  by  the  law  of  England  such  offence  of  A,  B.  was  wanting 
in  an  essential  element  to  constitute  the  offence  of  forgery,  his  case  was 
not  within  the  terms  of  t/ie  treaty  and  statute,  and  that  he  was  not 
liable  to  be  apprehended  under  them, 

ON  a  former  day  McMahon  obtained  at  Judjies'  Chambers  a 
habeas  corpus,  directed  to  the  keeper  of  Whitecross-atreet 
Gaol,  to  bring  into  court  one  Charles  Windsor,  a  prisoner.  A 
return  to  the  said  writ  was  accordingly  made,  which  set  out  the 
cause  for  which  he  was  in  custody. 

It  appeared  that  the  said  Charles  Windsor  had  been  a  clerk 
in  "  The  Mercantile  Bank  of  New  York,"  in  the  United  States 
of  America,  and  that  whilst  in  that  capacity  he  was  under  sus- 

(a)  Reported  bj  Johh  Thompsoh,  Esq.,  Barrifter-«t-Law. 
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picion  of  having  made  false  entries  in  the  bank-books  to  oonceal 
certain  embezzlements.  By  the  law  of  the  State  of  New  York 
this  is  declared  to  be  a  forgery  in  the  third  degree,  it  being 
enacted  by  the  local  Legislature  that 

Every  person  who»  with  intent  to  defraud,  shall  make  any  false  entry, 
or  shall  falsely  enter  or  shall  falsely  alter  any  entry  made  in  any  hook  of 
accounts  kept  by  any  moneyed  corporation  within  the  state,  or  any  book 
of  accounts  kept  by  any  such  corporation  or  its  officer,  and  delivered,  or 
intended  to  be  delivered,  to  any  person  dealing  with  such  corporation,  by 
which  any  pecuniary  claim,  obligation,  or  credit  shall  be,  or  purport  to 
be,  discharged,  diminished,  created,  or  iu  any  manner  effecte<C  shall,  on 
conviction,  be  adjudged  guilty  of  forgery  in  the  third  degree. 

The  said  Charles  Windsor  absconded  from  New  York  on  the 
29th  October  last,  and  came  to  this  country^  where,  on  the  7th  of 
the  following  December,  he  was  arrested  on  a  cewias  granted  by 
Crompton,  J.,  and  issued  under  the  Absconding  Debtors'  Act,  at 
the  suit  of  the  before-mentioned  bank.  Upon  this  he  was  taken 
to  the  Debtors'  Prison  in  Whitecross-street,  where  he  has  since 
remained.  Criminal  proceedings  were  taken  against  him  in  New 
York,  and  a  warrant  issued  against  him  on  a  charge  of  forgery. 
That  warrant  was  brought  to  England,  and  was  sent  by  the 
American  Minister  to  the  Secretary  of  State  for  the  Home 
Department,  with  a  requisition  for  the  extradition  of  the  said 
Charles  Windsor  under  the  provisions  of  the  treaty  between  the 
two  countries.  The  Secretary  of  State  issued  his  warrant  to  the 
Chief  Magistrate  of  Bow -street,  signifying  to  him  that  such 
requisition  had  been  made,  and  requiring  him  to  investigate  the 
matter.  On  the  25th  January  last.  Sir  Thomas  Henry  accordingly 
took  the  evidence  of  a  Mr.  Blake,  who  brought  over  the  informa- 
tion. He  proved  the  original  warrant  granted  at  New  York,  the 
certified  copy  of  the  original  information  on  which  it  issued^ 
and  he  proved  the  correctness  of  such  copy.  Upon  this  Sir 
Thomas  Henry  issued  his  warrant  for  Windsor's  apprehension, 
and,  he  being  already  in  custody,  a  habeas  corpus  was  issued  to  the 
gaoler  on  the  27th  January  last,  whereupon  Windsor  was  brought 
up  before  the  magistrate.  Ultimately,  on  the  3rd  February,  the 
facts  having  been  gone  into,  the  magistrate  held  that  the  offence 
was  made  out,  and  he  issued  his  warrant  for  Windsor's  detention, 
in  order  that  he  might  be  delivered  up  in  pursuance  of  the  treaty ; 
and  he  certified  the  facts  to  the  Secretary  of  State. 
The  facts  connected  with  the  charge  were  as  follows : 
The  bank  received  moneys  on  deposit,  and  had  in  its  service  a 
clerk,  whose  duty  it  was  to  receive  the  moneys  and  securities  so 
deposited,  and  who  was  called  the  "  receiving  teller,"  and  another 
clerk,  called  the  "  paying  teller,"  whose  duty  it  was  to  pay  all 
cheques  and  draughts  and  orders  for  the  payment  of  money  drawn 
against  the  moneys  so  deposited;  that  it  was  the  duty  of  the 
"  receiving  teller "  to  pay  over  to  the  "  paying  teller  "  all  the 
moneys  and  all  cheques,  draughts  and  orders  received  by  him  from 
depositors,  to  the  end  that  the  same  might  be  by  the  *^  paying 
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teller"  collected  and  converted  into  money,  and,  with  the  other 
moneys  and  caeh  received  from  depositors,  applied  so  far  as  was 
necessary  to  pay  draughts  and  cheques  drawn  upon  the  bank,  and 
that  the  residue  might  be  deposited  by  him  in  the  vaults  of  the 
bank  for  safe  keeping,  after  the  same  had  been  properly  entered 
to  the  credit  of  the  paying  teller  in  a  book.  That  all  the  moneys 
so  received  from  depositors,  and  the  proceeds  of  cheques,  &c. 
deposited  were  in  the  charge  and  custody  of  the  paying  teller,  and 
that  he  was  primarily  responsible  therefore,  and  was  in  duty  bound 
to  deposit  the  same  in  the  vaults  of  the  bank.  That  at  the  time 
in  question  the  prisoner  Windsor  was  the  paying  teller  of  the 
bank,  and  it  was  his  duty  to  collect  and  convert  into  money  all 
the  cheques  and  draughts  received  from  the  receiving  teller,  and 
deal  with  them  as  above  mentioned.  That  among  the  books  of 
account  kept  by  the  bank  was  one  called  **  the  first  teller's  proofs," 
and  that  it  was  the  duty  of  the  paying  teller  (the  prisoner)  daily 
to  make  in  that  book  entries  showing. and  specifying  the  gold  and 
silver  coin,  bank  bills,  cheques,  draughts  and  orders,  and  other 
written  securities  for  money  which  were  received  by  him  each  day, 
and  all  the  sums  paid  by  him  thereout,  and  also  showing  the 
balance  of  such  moneys  remaining  in  his  possession  at  the  close  of 
business  hours  on  each  day,  and  also  in  what  manner  the  same  was 
accounted  for,  and  how  the  same  was  made  up,  and  in  what  it  con- 
sisted, and  how  much  of  it  was  in  specie,  and  how  much  consisted 
of  vouchers  or  securities  for  money,  and  that  all  the  coin  and 
cheques  therein  stated  to  have  been  received  by  him  were  charged 
to  him,  and  he  was  liable  to  account  for  the  same,  he  being  like- 
wise credited  with  payments  entered  as  made.  That  on  the  28th 
October,  1864,  the  prisoner,  being  the  paying  teller,  made  in  the 
book  entries  showing  and  stating  that  he  had  received  and  was 
chargeable  with  the  sum  of  2,248,918  dols.,  and  that  he  had  paid 
out  the  sum  of  1,145,984  dols.,  and  that  the  balance,  1,102,934  dols., 
remained  in  hand  in  his  possession  and  control,  and  that  he  made 
entries  specifying  that  there  were  then  in  the  vaults  289,000  dols., 
and  in  the  trays  or  tills  1831  dols.,  and  that  there  were  notes,  bank 
bills,  &c.  to  the  amount  of  545,490  dols.,  and  that  the  entry  of 
specie  to  the  amount  of  290,831  dols.  was  false  or  fraudulent,  and 
tliat  there  was,  in  fact,  *  to  the  prisoner's  credit  in  the  vaults  in 
specie  only  the  sum  of  258,915  dols.,  and  that  the  entry  that  there 
were  notes,  &c.  to  the  amount  of  545,490  dols.  was  also  false  and 
fraudulent,  and  that  thera  was,  in  fact,  to  his  credit  in  the  vaults 
only  the  sum  of  338,392  dols.  in  notes,  &c.,  and  that  his  pecuniary 
obligation  and  credit  purported  to  be  effected  by  means  of  such 
false  and  fraudulent  entries  to  the  amount  of  the  deficiencies  afore- 
said, and  that  the  prisoner  had  abstracted  from  the  vaults  those 
amounts. 

By  the  treaty  of  Washington  of  the  9th  August,  1842,  ratified 
on  the  13th  October  in  the  same  year,  it  was  agreed. 

That  Her  Majesty  and  the  said  United  States  should,  upon  mutual 
requisition  by  them  to  their  ministers    ....    respectively  deliver  up 
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to  justice  all  persons  who,  being  charged  with  the  crime  of  murdery 
assault  with  intent  to  commit  murder  or  piracy,  or  arson,  or  robbery,  or 
foigery  ....  committed  within  the  jurisdiction  of  either  of  the  high 
contracting  parties,  should  seek  an  asylum,  or  should  be  found  within 
the  territories  of  the  other.  Provided  that  this  should  only  be  done  upon 
SQch  evidence  of  criminality  as  according  to  the  law  of  the  place  where 
the  fugitive  or  person  so  charged  should  be  found,  would  justify  bis 
apprehension  and  committal  for  trial  if  the  crime  or  offence  had  been 
there  committed,  &c. 

This  treaty  was  afterwards  ratified  by  the  6  &  7  Vict.  c.  76, 
which  enacts^ 

That  in  case  requisition  shall  at  any  time  be  made  by  the  authority  of 
the  said  United  States  in  pursuance  of  and  according  to  the  said  treaty 
for  the  delivery  of  any  person  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder,  or  with  the  crime  of  piracy  or 
arsonj  or  robbery,  or  forgery,  or  the  utterance  of  forged  paper  committed 
within  the  jurisdiction  of  the  United  States  of  America,  who  shall  be 
found  within  the  territories  of  Her  Majesty,  it  shall  be  lawful  for  one 
of  Her  Majesty's  principal  Secretaries  of  State  ....  by  warrant 
under  his  hand  and  seal  to  signify  that  such  requisition  has  been  so 
made,  &c. 

The  return  to  the  habeas  corpus  having  been  read, 

McMahon  and  Edward  Clarke  now  moved  that  the  prisoner 
should  be  discharged  out  of  custody,  on  the  ground  that  the 
offence,  not  being  by  our  law  one  of  forgery,  was  not  within 
the  provisions  of  the  Treaty  and  Extradition  Act  (6  &  7  Vict. 
c.76);  that  the  offence  charged  against  the  prisoner  was  really 
only  embezzlement,  or  it  may  be  false  pretences,  but  that  in  no 
sense  could  it  be  designated  as  forgery  either  by  our  law  or  the 
general  law  of  the  United  States ;  and  that,  if  it  were  sufficient 
that  it  was  designated  as  forgery  by  the  United  States,  they  might 
designate  the  most  innocent  acts  as  forgeries  or  other  crimes 
mentioned  in  the  treaty,  and  so  have  a  right  to  demand  the 
extradition  of  persons  who  in  this  country  would  be  considered 
wholly  free  from  criminality ;  that  the  object  of  the  treaty  was  the 
delivery  up  of  those  criminals  who  have  committed  any  of  the 
crimes  specified,  and  which  crimes  must  be  such  as  are  recognbed 
by  both  countries. 

Giffardy  Q.C.  and  Poland  argued  that  the  prisoner  was  not 
entitled  to  be  discharged ;  for  that,  admitting  that  the  offence 
charged  was  not  within  our  definition  of  the  crime  of  forgery,  the 
true  test  is,  whether  or  not  it  is  a  forgery  according  to  the  law  of 
the  country  demanding  the  culprit :  (  Wheaton's  International  Law, 
236,  241;  Ortolan  Regies  Internationales;  Vattell,  108;  and 
R.  V.  Harty  1  Moo.  C.  C.  486.) 

The  further  arguments  are  sufficiently  set  forth  in  the  following 
judgments. 

CoCKBURN,  C.J. — We  are  called  upon  here  to  put  a  construction 
upon  the  statute  relating  to  the  extradition  treaty,  and  the  sur- 
render of  criminals  committing  a  particular  crime  within  the  juris- 
diction of  the  United  States  who  are  found  in  this  country,  and 
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the  surrender  of  whom  is  demanded  on  the  part  of  the  American 
Government.  The  offences  to  which  the  statute  applies  are  enu- 
merated in  the  statute,  and  amongst  others  the  offence  of  forgery 
is  specified.  In  this  particular  instance,  in  which  application  is 
made  to  the  Court  to  obtain  the  discharge  of  an  American  subject 
who  is  found  in  this  country,  and  whose  surrender  is  demanded^ 
and  who  is  now  in  custody,  it  appears  that  he  was  guilty  of  making 
a  false  entry  in  a  book  kept  by  him  in  the  office  of  a  money  cor- 
poration in  New  York,  in  which  book  it  was  his  duty  to  keep  an 
account  of  the  moneys  received  by  him  as  an  officer  of  the  bank^ 
and  of  the  manner  in  which  such  money  was  disposed  of.  There 
is  no  doubt  that  the  entry  was  a  fabe  entry ;  there  is  no  doubt  it 
was  made  for  fraudulent  purposes ;  but  I  think  it  quite  clear,  for 
the  reasons  which  have  been  given  by  the  various  members  of  the 
Court  in  the  course  of  the  argument,  that,  according  to  the  com- 
mon law  of  this  country  and  the  statute  law  of  this  country, 
the  offence  would  not  have  amounted  to  the  crime  of  forgery  ;  and 
I  must  take  it,  there  being  nothing  found  to  the  contrary,  that, 
according  to  the  common  law  of  the  United  States  of  America 
taken  in  the  aggregate — and  the  criminal  law  generally  corresponds 
with  the  civil  law  and  the  rights  of  this  country — that  according  to 
the  general  law,  this  would  no  more  amount  to  the  offence  of 
forgeiy  in  America  than  here,  and  consequently  it  is  only  by  the 
act  of  the  Legislature  of  the  State  of  New  York  that  this  parti- 
cular offence  is  made  to  amount  to  forgery.  The  question  we  have 
to  determine  is,  whether  the  offence  in  question,  not  being  an 
offence  according  to  the  law  of  England,  nor,  I  take  it,  the 
common  law  of  the  United  States  of  America,  the  fact  that 
the  local  legislation  of  the  State  of  New  York  has  constituted 
this  particular  offence  to  be  forgery,  is  sufficient  to  bring  the  case 
within  the  statute,  and  to  call  upon  the  Government  of  this  country 
to  deliver  up  this  American  citizen  to  the  American  States?  I 
am  of  opinion  that  it  is  not.  1  think  the  only  true  construction 
to  be  put  upon  this  statute  is,  that  the  terms  used  in  the  statute 
specifying  the  offences  in  respect  of  which  criminals  are  to  be 
surrendered  by  the  respective  States  must  be  taken  to  imply 
offences  that  have  common  elements  in  the  legislation  of  the  two 
countries,  and  that  where  one  of  two  nations  thinks  proper  to  make 
that  an  offence  which  does  not  fall  within  the  definition  of  an 
offence  as  known  to  the  general  law  of  either,  it  will  not  be  suffi- 
cient to  bring  the  case  within  the  statute.  Here,  by  what  I  have 
more  than  once  ventured  to  call  a  piece  of  artificial  legislation,  a 
matter  which  would  not  amount  to  forgery,  according  to  the  general 
law  of  this  country  or  the  United  States,  is  made  to  assume  that 
character.  I  think  we  ought  to  interpret  this  statute  according  to 
what  uiay  be  fairly  be  taken  to  have  been  the  intention  of  both 
parties.  I  think  it  would  be  going  a  great  deal  too  far  to 
assume  that,  in  passing  this  statute  as  to  the  effect  of  the  treaty, 
the  Legislature  of  this  country  went  into  an  elaborate  inquiry  into 
what  might  happen  to  be  the  local  law  of  any  one  of  the  States 
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oomposing  the  United  States ;  or  whether  they  have  made  this 
treaty  and  passed  this  statute  intending  to  embrace  the  whole.  I 
do  not  believe  that  it  was  in  point  of  fact  done.  I  think  it  would 
be  a  very  monstrous  assumption  if  we  were  to  take  it  for  granted 
that  it  was.  I  think  we  must,  more  especially  in  a  case  where  we 
are  dealing  with  a  country  whose  laws,  if  not  the  same  as  our  own, 
have  so  much  in  common  with  them,  assume,  and  we  ought  to 
assume,  that  the  terms  they  have  used  were  intended  to  have  the 
signification  which  they  have  in  our  own  law,  and  not  that  which 
they  happen  to  have  in  the  legislation  of  any  particular  State.  I 
think,  therefore,  as  in  that  particular  enactment  the  local  law  of 
N^ew  York,  creating  this  offence  a  forgery,  does  that  which  is 
entirely  departing  from  the  law  of  this  country  as  to  what  consti- 
tates  forgery,  we  cannot  consider  such  a  case  as  within  the  statute, 
and  therefore  not  one  in  which  it  is  the  duty  of  this  coimtry, 
acting  under  the  statute,  to  surrender  the  criminal.  Therefore,  so 
iar  as  the  criminal  charge  is  concerned,  looking  at  the  statute 
and  the  effect  of  the  treaty,  Mr.  Windsor  ought  to  be  discharged. 
I  understand  he  is  in  custody  on  a  civil  process. 

Blackburk,  J. — I  am  entirely  of  the  same  opinion.  The  only 
power  that  the  extradition  treaty  gives  to  surrender  a  prisoner  is  that 
derived  from  the  statute  ;  and  that  statute,  as  far  as  I  see,  does  not 
enact  that  all  fugitives  from  justice  shall  be  given  up,  but  only  those 
who  have  committed  certain  enumerated  crimes — it  provides  for  the 
delivery  of  any  person  charged  with  the  crime  of  murder,  assault 
irith  intent  to  commit  murder,  the  crime  of  piracy,  arBon,  robbery 
and  forgery;  these,  both  in  the  treaty  and  the  statute  passed  to 
give  effect  to  it,  are  the  defined  cases  given  by  those  high  contracting 

Sirties  to  the  treaty  on  which  to  deliver  over  prisoners  to  each  other, 
ow  the  charge  that  is  made  out  against  this  person  is  that  he,  being 
a  clerk  in  a  bank,  did  steal  a  large  sum  of  money,  and  in  order  to 
conceal  it  did  make  an  entry  in  a  book^  which  entry,  as  I  make  it 
out,  was  an  entry  stating  on  his  behalf  that  a  certain  quantity  of 
specie  had  been  deposited  in  the  vaults,  whereas,  in  point  of  fact, 
the  statement  was  wilfully  and  fraudulently  false,  with  the  inten- 
tion to  conceal  and  embezzle.  But  though  he  was  guilty  of  that 
crime,  it  did  not  amount  to  forgery.  Forgery  is  the  false  making 
of  an  instrument  purporting  to  be  that  which  it  is  not ;  it  is  not 
the  making  of  an  instrument  which  purports  to  be  what  it  really 
is,  but  which  contains  false  statements.  Telling  a  lie  does  not 
become  a  forgery,  because  it  is  reduced  into  writing.  The  guilt 
of  the  thing  which  he  has  done  is  by  no  means  more  than  that. 
He  has  not  made  any  statement  that  is  purported  to  be  made  by 
the  authority  of  any  person  on  behalf  of  that  person.  Now  this 
man  has  made  a  fake  statement,  falsely  stating  a  fact  which  pur- 
ports to  be  what  it  is.  It  is  quite  true  that  the  State  of  New 
1  ork  by  statute  has  enacted  that  those  guilty  of  this  offence  shall, 
on  conviction,  be  deemed  guilty  of  forgery  in  the  third  degree.  I 
pass  by,  without  entering  into  them,  the  various  observations  that 
nave  been  made  to  show  that  this  did  amount  to  this  crime  within 
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the  New  York  State ;  I  am  inclined  to  think  it  would  be  certainly 
a  crime  in  the  New  York  State.  But  then,  if  this  is  not  forgery, 
how  does  the  fact  that  the  local  State  of  New  York  in  the  United 
States  has  declared  in  effect  that  he  shall  be  deemed  guilty  of  for- 
gery, make  it  forgery  within  the  meaning  of  the  extradition  statute  ? 
That,  I  think,  we  cannot  do.  I  think  we  must  construe  this  statute 
and  the  treaty  between  the  two  high  contracting  parties.  Her  Majesty 
the  Queen  of  Great  Britain  on  the  one  part  and  the  United  States 
on  the  other  part,  as  a  bargain  and  treaty ;  but  that  bargain,  not- 
withstanding the  dignity  of  the  parties,  must  be  understood  like 
every  other  contract  according  to  the  meaning  of  the  words  fairly 
understood  and  the  intention  expressed  by  them  in  terms,  both 
parties  using  the  same  English  language  and  both  speaking  of  the 
same  sort  of  thing  as  to  the  particular  crimes  for  which  prisoners 
shall  be  given  up — murder,  piracy,  and  forgery.  I  cannot  think 
that  it  is  to  be  construed  as  meaning  any  crime ;  and  though 
this  forgery  may  be  so  called  by  the  other  side,  I  think  it  must  be 
fairly  limited  to  mean  that  this  crime  according  to  the  United 
States,  though  in  the  nature  of  forgery,  consists  of  the  false 
making  of  an  instrument  purporting  to  be  what  it  is  not.  Then 
that  shows  the  forger  to  be  a  man  who  might  be  giyen  up  for  the 
crime.  But  I  do  not  think,  if  either  country  was  to  declare  that 
some  particular  offence  shall  be  a  forgery,  or  called  a  forgery,  that 
this  will  do.  The  true  and  fair  meaning  of  the  local  statute  is 
merely,  that  he  who  commits  a  crime,  though  not  forgery  in  itself, 
shall  be  punished  as  if  he  had  committed  forgery.  In  this  case 
the  man  who  is  guilty  of  a  crime  is  a  fugitive,  and  we  might  wish 
that  the  Legislature  gave  us  the  power  to  give  up  any  criminals 
who  committed  a  great  crime ;  but  that  has  not  been  done.  I 
agree  with  my  Lord  that  he  is  to  be  discharged,  so  far  as  this 
ground  of  objection  is  concerned. 

Shee,  J. — I  am  of  opinion  that  the  demand  for  extradition 
upon  the  terms  of  this  treaty  and  the  Act  giving  effect  to  it  must 
be  founded  upon  the  charge  that  an  offence  has  been  committed, 
which  offence  is  to  come  in  all  material  particulars  within  the 
definition  by  the  laws  of  both  the  contracting  states  of  the  crime 
for  which  the  extradition  is  stipulated.  Every  word  designating 
the  crime  in  the  treaty  itself  must  be  taken  to  be  the  language  of 
both  the  contracting  parties,  and  to  be  used  by  both  of  them  in 
the  same  sense.  As  to  forgery,  one  of  the  crimes  which  in  this 
treaty  of  extradition  is  stipulated  for,  it  is  the  making  or  altering 
of  a  document  with  intent  to  defraud  or  prejudice  another  so  as  to 
make  it  appear  to  be  a  document  made  by  another.  The  false 
document,  which  in  this  case  is  alleged  to  have  been  a  forgery,  was 
not  made  or  altered  so  as  to  make  it  appear  the  document  of 
another;  it  appeared  to  be,  as  it  was,^the  document  of  Charles 
Windsor,  not  of  any  one  else ;  and  therefore  it  is  not  a  forgery, 
and  not  within  the  treaty  or  the  Act  giving  effect  to  it. 

Ordered  to  be  discharged  a$  to  this  imprisonment. 


caaasAL  law  CASiis.  X2$ 


COURT  OF  QUEEN'S  BENCH. 

» 

V      May  Z,  1865. 

(Before  Blackburn  and  She^e,  JJ.) 

Reg.  on  the  prosecution  of  the  Vestby  of  St.  Mary,  Islington, 
V.  The  Keeper  of  the  House  of  Correction  in  Coldbath 
Fields. 

Reg.  v.  Oolvill.(ci) 

Gad — Order  of  sessions  regulating  classes  of  prisoners — Commitment  to 
— Refusal  to  receive — 4  Geo,  4,  c.  64,  ss,  2,  4. 

By  the  4  Geo.  4,  c,  64  {General  Gaol  Act),  s»  2,  there  is  to  be  for  each 
county  one  common  gaol  and  at  least  one  house  of  correction. 

By  sect,  4  the  justices  at  their  sessions  are  by  order  to  declare  to  what 
classes  of  prisoners  any  such  gaol,  house  or  houses  of  correction^  or  any 
part  of  them,  shall  be  applicable^  and  after  the  making  of  such  order 
such  ekuses  of  prisoners  as  shall  be  specified  in  such  order,  and  no 
other,  are  to  be  committed  to  or  detained  in  any  such  gaol  or  house  or 
houses  of  correction,  or  any  part  of  them  respectively.  The  justices 
for  Middlesex  mcuie  such  an  order,  and  directed  that,  with  respect  to 
the  house  of  correction  at  Coldhathfields,  such  prison  should  be  appli- 
cable only  to  male  prisoners  of  certain  classes,  but  not  including 
prisoners  for  non-payment  of  rates,  who  by  the  same  order  toere  to  be 
imprisoned  in  the  House  of  Detention  at  Clerkenwell, 

By  the  Islington  Parish  Acts  Amendment  Act  1857  (20  ^  21  Vict, 
c.  cxviiL),  sect,  14,  defaulters  in  payment  of  parish  rates  may  be 
committed  to  the  common  gaol  or  house  of  correction  for  Middlesex, 
A.  B.,  who  was  such  a  dejfaulter,  was  committed  by  a  justice  to  the 
house  of  correction  for  Middlesex  at  Coldbath-fields,  the  keeper  of 
which,  acting  upon  the  before-mentioned  order  of  justices^  refused  to 
receive  him : 

Held,  that  he  w€u  right  in  so  doing, 

^pHIS  was  a  special  case,  stated  by  direction  of  the  Court  upon 
JL  a  rule  calling  upon  the  keeper  of  the  house  of  correction  for 
Middlesex  at  Coldbath-fields  to  show  cause  why  a  mandamus 
should  not  issue  commanding  him  to  receive  and  detain  the 
body  of  one  Richard  Spraggs,  pursuant  to  a  warrant  of  Arthur 
Ballantine,  Esq.,  Justice  of  the  !Peace,  commanding  the  said  keeper 

(a)  Beponed  by  T.  W.  Sauudbbs,  Eaq.,  Barriit«r-at-Law. 
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^^^       to  receive  the  eaid  Richard  Spraggs  and  imprison  him  for  the  space 
GoLviLL.     ^^  three  calendar  months,  unless  certain  sums  of  money  mentioned 

in  the  said  warrant  should  be  sooner  paid. 

^^-  The  facts  were  as  follows : 

Commmffool—  0°  ^^^  ^^^  August,  1863,  one  Richard  Spraggs  was  summoned 
Defauiiing  tax  under  the  provisions  of  the  Islington  Parish  Acts  Amendment 
^^^•--  Act  1857  (20  &  21  Vict.  c.  cxviii.),  s.  14,  before  Arthur  Ballantine, 
^f^c^fnon  of.  jjgq^^  QQg  Qf  Hev  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  Middlesex,  for  non-payment  of  certain  poor  and  other 
rates  for  the  said  parish.  The  complaint  was  heard,  a  warrant  of 
distress  issued,  and  no  effects  being  found,  he  was  apprehended 
under  a  warrant,  and  conmiitted  to  the  house  of  correction  at 
Clerkenwell  for  the  space  of  three  calendar  months,  unless  the 
sum  ordered  to  be  paid,  and  the  costs,  should  be  sooner  paid.  The 
case  then  proceeded  to  state  that  the  police  officer,  pursuant  to 
the  said  warrant,  on  the  24th  September,  1863,  took  the  said 
R.  Spraggs  and  conveyed  him  safely  to  the  house  of  correction  for 
the  said  county  of  Middlesex  at  Coldbath-fields,  in  Clerkenwell, 
in  the  said  county,  and  there  tendered  him  the  said  R.  Spraggs, 
together  with  the  said  warrant,  to  Thomas  Harpur  Colvill,  who 
then  was  and  now  is  the  keeper  of  the  said  house  of  correction, 
and  requested  him  as  such  keeper  as  aforesaid  to  receive  the  said 
R.  Spraggs  at  and  detain  him  in  the  said  prison  pursuant  to  tlie 
said  warrant ;  but  the  said  Thomas  Harpur  Colvill  then  absolutely 
refused  to  receive  or  detain  the  said  R.  Spraggs,  or  in  any  way  to 
act  upon  or  obey  the  said  warrant. 

By  the  14th  section  of  the  above-mentioned  Act  power  is  given 
to  any  police  magistrate  or  justice  of  the  peace  for  the  said  county 
of  Middlesex  to  issue  a  warrant  for  the  apprehension  and  commit- 
.  ment  of  a  person  making  default  in  the  payment  of  his  rates  under 
that  section,  for  the  committal  of  such  defaulter  to  the  common 
gaol  or  house  of  correction  for  the  said  county. 

The  house  of  correction  for  the  county  of  Middlesex  is  situated 
in  Coldbath-fields,  in  the  parish  of  Clerkenwell,  in  the  said  county, 
*  the  said  Thomas  Harpur  Colvill  being  the  keeper  thereof,  and 

the  said  house  of  correction  is  not  a  common  gaol,  but  is  a  house 
of  correction  of  the  ordinary  kind,  and  was  built  in  pursuance  of 
26  Geo.  3,  c.  Iv.,  which  statute  is  to  be  deemed  to  form  part  of 
this  case.  There  is  another  prison  in  the  same  parish,  called  the 
House  of  Detention,  which  was  erected  under  letters  patent  of 
Kinu;  James  I.,  as  mentioned  in  the  order  of  justices  of  the  14th 
January,  1864,  hereinafter  referred  to,  but  this  prison  is  not  a 
common  gaol  or  house  of  correction.  There  is  not  now,  and  never 
was,  a  common  gaol  for  the  county  of  Middlesex,  locally  situate 
in  the  said  county,  except  as  stated  in  paragraph  9  of  this  case. 

9.  The  Queen's  gaol  of  Newgate,  which  is  situate  in  the  city  of 
London,  or  the  suburbs  thereof,  has  been  from  time  immemorial, 
and  is  now,  the  common  gaol,  both  for  the  county  of  Middlesex 
and  the  city  of  London,  which  is  a  county  within  itself,  and  is 
under  the  government  of  the  Corporation  of  London.     It  was 
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Inbuilt  under  the  public  Acts  of  7  Geo.  3,  c,  37,  and  18  Geo.  3,  Rko. 
c  48,  which  statutes  are  to  be  deemed  part  of  this  case.  The  c^^y^ 
etatute  of  18  Geo.  3,  c  66,  is  also  to  be  deemed  part  of  this  case.  ^J 

Under  the  provisions  of  the  Public  Act,  62  Geo.  3,  c.  209,        1865. 
which  is  to  be  deemed  part  of  this  case,  the  new  prison  called  the 
Debtors*  Prison  for  London  and  Middlesex  was  erected.     It  is  D^^ingtm 
situate  in  Whitecross-street,  in  the  city  of  London.     The  justices    colkd'trs" 
of  Middlesex  and  the  metropolitan  police  magistrates  have  always  ^««5P'»""  <if' 
exercised   the    right  of  committing   Middlesex  prisoners  to  the 
Queen's  gaol  of  Newgate,  as  the  common  gaol  of  the  said  county, 
and  they  are  daily  in  the  habit  of  committing  them  there  under 
the  4  &  5  Will.  4,  c.  36  (the  Central  Criminal  Court  Act).    Since 
the  passing  of  the  said  statute,  52  Geo.  3,  c.  209,  the  justices  of 
Middlesex  have,  from  time  to  time,  committed  persons  for  non- 
pavment  of  rates  to  the  said  Debtors'  Prison   for  London  and 
Middlesex,  in  Whitecross-street,  and  the  keeper  thereof  has  re- 
ceived them  into  the  said  prison  and  detained  them  there,  but  of 
late  years  the  said  keeper  has  declined  to  receive  them  into  the 
said  prison,  and  still  refuses  so  to  do.     There  is  no  other  prison, 
either  in  London  or  Middlesex,  except  the  Qaeen's  gaol  of  New- 
gate, and  the  Debtors'  Prison  for  London  and  Middlesex,  which 
can  be  deemed  to  be  the  common  gaol  for  the  county  of  Middlesex. 

On  the  24th  May,  1860,  the  Court  of  Quarter  Session  for  the 
said  county  of  Middlesex  made  an  order  (a  copy  of  which  order  is 
annexed,  marked  A,  and  is  to  form  part  of  this  case)  purporting 
to  be  in  pursuance  of  an  Act  passed  in  the  fourth  year  of  King 
George  the  Fourth,  intituled  *'  An  Act  for  consolidating  and 
amending  the  laws  relating  to  the  building,  repairing  and  regu- 
lating of  certain  gaols  and  houses  of  correction  in  England  and 
Wales"  (4  Geo.  4,  c.  64),  s.  4,  whereby  the  said  house  of  correc- 
tion in  Coldbath-fields  was  declared  to  be  applicable  only  to  male 
prisoners  convicted  of  felony,  and  to  male  prisoners  convicted  of 
misdemeanor  or  other  crimes  or  offences,  and  to  all  other  male 
prisoners  being  prisoners  who  may  be  by  law  committed  to  a  house 
of  correction,  and  being  prisoners  not  included  in  the  class  of 
prisoners  to  which  the  said  prison  or  gaol  called  the  Middlesex 
House  of  Detention  is  by  the  said  order  declared  to  be  applicable. 

The  said  order  was  duly  made,  signed,  published,  advertised  and 
notified,  as  required  by  the  said  last-mentioned  Act,  and  a  copy 
thereof  was  duly  served  upon  the  said  Thomas  Harpur  Colvill,  the 
keeper  of  the  said  house  of  correction  at  Coldbath-nelds,  and  upon 
the  keepers  of  the  other  prisons,  shortly  after  the  same  was  made 
and  before  it  came  into  operation,  and  ever  since  the  making  of 
the  said  order,  the  said  keeper,  in  professed  obedience  of  the  order, 
has  refused,  and  still  does  refuse,  to  receive  persons  committed  to 
hb  custody  as  keeper  of  the  said  house  of  correction  under  warrants 
of  commitment  for  default  of  payment  of  rates  by  justices  of  the 
said  county  of  Middlesex.  This  order  remained  in  full  force  and 
effect  from  the  25th  June,  1 860,  until  the  end  of  February,  1 864. 

On  the  14th  February^  1864,  at  tiie  General  Quarter  SesaionB 


128  CBDUNAL  LAW  GASES. 

Back       of  the  peace  holden  in  and  for  the  said  county,  another  order  (a 
CoLviLL.     ^Py  ^^  which  is  hereto  annexed  marked  B),  was  duly  made  and 

signed,  and  was  duly  notified,  published  and  advertised  as  required 

1865.        by  the  4  Geo.  4,  c.  64,  s.  4,  and  a  copy  of  such  order  was  duly 

C  axU    ^®'^®^  upon  the  said  Thomas  Harpur  Colvill,  the  keeper  of  the 

Defauhing  tax  ^aid  housc  of  Correction,  and  upon  the  keepers  of  the  other  prisons, 

ooUectort-^    shortly  after  the  same  was  maae  and  before  it  came  into  operation. 

^^^^'^P*^  ^f'  This  last^mentioned  order  is  now  and  has  been  since  the  end  of 

February,  1864,  in  lull  force  and  effect. 

The  said  Thomas  Harpur  Colvill,  in  reiiising  to  receive  and 
detain  the  said  Bichard  Spraggs  under  the  warrant  of  the  said  A. 
Ballantine,  Esq.,  acted  in  professed  obedience  to  the  said  order  of 
sessions  of  the  24th  May,  1860,  which  was  then  in  full  force  and 
effect,  so  far  as  it  in  law  may  justify  the  said  keeper  of  the  said 
house  of  correction  in  his  refusal  as  aforesaid.  And  it  is  contended 
on  behalf  of  the  defendant  that  the  said  Richard  Spraggs  ought  to 
have  been  committed  either  to  the  said  Queen's  gaol  of  Newgate, 
or  to  the  Debtors'  Prison  for  London  and  Middlesex,  or  to  the 
House  of  Detention,  and  not  in  any  event  to  the  said  house  of 
correction.  It  is  also  contended  on  behalf  of  the  defendant  that 
the  justices  had  power  to  make  the  orders  before  mentioned,  and 
that  the  said  keeper  was  on  the  24th  September,  1863,  and  is  now, 
justified  in  not  receiving  the  said  Richard  Spraggs  into  the  said 
house  of  correction. 

It  is  contended  on  behalf  of  the  Crown  that  the  defendant  was 
on  the  24th  September,  1863,  and  is  now,  bound  to  receive  the 
said  Richard  Spraggs  into  the  said  house  of  correction,  there  to 
imprison  him  for  the  space  of  three  calendar  months,  unless  the 
said  sums  mentioned  in  the  said  warrant  shall  be  sooner  paid ;  and 
that  the  said  justices  had  no  power  to  make  the  said  orders,  or 
either  of  them,  for  the  purpose  of  excluding  rate  defaulters  from 
the  house  of  correction.  It  is  agreed  that  no  technical  objections 
shall  be  taken  on  either  side ;  and  it  is  admitted,  for  the  purposes 
of  this  case,  that  the  warrant  of  commitment  is  good  in  its  form, 
and  is  to  be  treated  as  if  it  was  addressed  alone  to  the  keeper  of 
the  house  of  correction  for  the  county  of  Middlesex,  situate  in 
Cold  bath-fields,  Clerkenwell,  in  the  county,  and  omitted  all  mention 
of  the  common  gaol.  It  is  also  agreed  that  no  objection  is  to  be 
taken  to  the  form  of  the  two  orders  made  by  the  justices  in 
sessions,  both  parties  hereto  being  desirous  of  having  the  real 
question  in  dispute  determined  by  this  honourable  Court. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the 
circumstances  mentioned  in  the  case  a  mandamus  ought  to  go 
to  the  keeper  of  the  said  house  of  correction  at  Coldbath^fields 
to  compel  him  now  to  receive  the  said  Richard  Spraggs  under  the 
warrant  of  A.  Ballantine,  Esq.,  and  to  imprison  him  in  the  house 
of  correction  for  the  space  of  three  months. 

If  this  question  is  answered  in  the  afiSrmative,  the  judgment  to 
be  given  for  the  Crown  with  costs.  If  in  the  negative,  then  the 
judgment  to  be  given  for  the  defendant. 
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But  It  18  agreed  between  the  parties,  that  if  the  Court  shall  be        ^^' 
of  opinion  that  the  keeper  ought  to  have  received  Bichard  Spraggs     colvtll. 

into  the  house  of  correction  at  the  time  that  he  was  taken  there,        

then  the  defendant  is  to  pay  the  prosecutor's  costs,  although  the        i^^^* 
Court  should  be  of  opinion  a  mandamus  ought  not  now  to  go  by  conunonaaol^ 
reason  of   the   validity  of   the   second  order  of  sessions  made  VefaulOng  tax 
subsequently  to  the  execution  of  the  warrant  of  commitment,  coUect&rs— 

But  if  the  Court  should  be  of  opinion  that  the  keeper  was  ^^'*^«  ^f- 
justified  in  refusing  the  said  Bichard  Spraggs  at  the  time  when  he 
was  tendered  to  him,  then  the  defendant  is  to  be  entitled  to  his  costs. 

By  an  order  of  sessions  (referred  to  as  A  in  the  case)  made 
pursuant  to  the  foregoing  4th  section  on  the  24th  May,  it  was 
directed  (inter  alia\ 

That  from  and  after  the  25th  June,  1860,  the  prison  or  gaol  called  the 
Middlesex  House  of  Detention  at  Clerkenwell,  in  the  said  county,  shall 
be  applicable  to  prisoners  committed  for  want  of  sureties,  and  to  prisoners 
committed  on  charge  or  suspicion  of  felony,  and  to  prisoners  committed 
for  trial,  and  to  prisoners  committed,  detained,  or  remanded  for  examina- 
tion .  .  .  and  to  all  other  priHoners  not  convicted  of  felony,  misde- 
meanor, or  other  crime  or  offence,  and  being  prisoners  who  may  by  law 
be  committed  to  a  prison  or  gaol,  &c. 

That  from  and  after  the  said  25th  June,  I860,  the  Middlesex  House  of 
Correction  at  Westminster,  in  the  said  county,  shall  be  applicable  to 
female  prisoners  convicted  of  misdemeanor  or  other  crime  or  offence,  and 
to  all  other  female  prisoners  who  may  by  law  be  committed  to  a  house  of 
correction,  and  being  persons  not  included  in  the  classes  of  prisoners  to 
which  the  said  gaol,  called  the  Middlesex  House  oi'  Detention,  is  above 
declared  to  be  applicable;  and  that  from  and  after  the  said  25th  June, 
1860,  the  Middlesex  House  of  Correction  at  Coldbath -fields,  in  the  said 
county,  shall  be  applicable  to  male  prisoners  convicted  of  felony,  and  to 
male  prisoners  convicted  of  misdemeanor,  or  other  crime  or  offence,  and 
to  all  other  male  prisoners  being  prisoners  who  may  by  law  be  committed  ' 
to  a  house  of  correction,  and  being  prisoners  not  included  in  the  classes 
of  prisoners  to  which  the  said  prison  or  gaol,  called  the  Middlesex  House 
of  Detention,  is  above  declared  to  be  applicable. 

By  a  subsequent  order  of  sessions  (referred  to  as  B  in  the  case), 
made  the  14th  January ,  1864,  after  reciting  that  the  said  House  of 
Detention  was,  by  letters  patent  of  James  I.,  appointed  to  be  a 
prison  or  gaoi  for  the  restraining,  custody  and  safe  keeping  of  all 
and  all  manner  of  offenders  and  malefactors  (other  than  for  capital 
crimes),  to  be  sent  or  committed  by  any  justice  of  the  peace  for 
the  county  of  Middlesex ;  and  also  that  there  are  two  houses  of 
correction  for  the  said  county,  one  situate  in  the  city  of  West- 
minster, and  the  other  situate  at  Coldbath-fields;  and  also  that  the 
gaol  of  Newgate  is  not  only  the  common  gaol  both  of  and  for  the 
city  of  London,  and  of  and  for  the  county  of  Middlesex,  for  the 
confinement  of  felons  and  other  offenders,  but  is  also  a  prison  for 
the  confinement  of  other  persons  in  the  custody  of  the  sheriffs  of 
London  and  of  the  sheriff  of  Middlesex     ...     it  is  ordered 

That  from  and  after  the  29th  February,  1864,  the  prison  or  gaol  called 
the  Middlesex  House  of  Detention,  at  Clerkenwell,  in  the  said  county, 
VOU  X.  K 
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^o*         Bhall  be  appliqable  to  prjfioiv^ra  committed  for  want  of  sureties,  and  to 

^'  prisoners  committed  on  cliarge  or  suspicion  of  felony,  and  to  prisoners 

oLviLL.      committed  on  charge  or  suspicion  of  misdemeanor  or  other  crime  or 

1865.        offence,  and  to  prisoners  committed  for  trial,  and  to  prisoners  committed, 

detained,  or  remanded  for  examination,  and  to  all  other  prisoners  not 

Comm<mg{ul^  convicted  of  felony,  misdemeanor,  or  other  crime  or  offence,  who  may  not 
wllouo^^  by  law  be  committed  to  the  common  gaol  for  the  said  county,  or  to  the 
Reception  of,   Debtors'  Prison  for  London  and  Middlesex,  ^ic 

By  the  4  Geo.  4,  c.  64  (the  General  Gaol  Act),  it  is,  by  sect  2, , 
enacted : 

That  from  and  after  the  commencement  of  this  Act  there  shall  be 
maintained  at  the  expense  of  every  county  in  England  and  Wales  one 
common  gaol,  and  at  the  expense  of  every  county  not  divided  into  ridings 
or  divisions,  and  of  every  riding  or  division  of  a  county  (having  several 
and  distinct  commissions  of  the  peace,  or  several  and  distinct  rates  in 
the  nature  of  oonnty  rates,  applicable  by  law  to  the  maintenance  of  a 
prison  for  such  division)  in  England  and  Wales,  at  least  one  house  of 
correction,  &c* 

By  sect.  4  it  is  enacted : 

That  at  the  Michaelmas  general  Quarter  Sessions  ....  the  jus- 
tices of  the  peace  there  assembled  shall  proceed  in  carrying  this  Act 
into  effect,  and  such  justices  shall  by  orders  to  be  made  for  that  purpose 
ascertain  and  declare  to  what  class  or  classes  of  prisoners  every  such 
gaol,  house,  or  houses  of  correction,  or  any  part  or  parts  of  any  of  them 
respectively  shall  be  applicable  ;  and  every  such  order  shall  be  signed 
by  the  chairman  of  such  sessions,  and  shidl  be  notified  by  the  clerks  of 
the  peace  to  the  several  justices  of  the  peace  in  every  such  county, 
riding,  or  division,  district,  city,  town,  or  place  respectively  •  •  •  . 
and  a  copy  thereof  shall  be  served  upon  the  keeper  of  every  gaol  or 
house  of  correction  within  every  such  county  .  .  .  and  after  the 
making  of  such  order  and  service  of  such  copy  thereof  upon  such  keeper 
as  aforesaid,  such  class  or  classes  of  prisoners  as  shall  be  specified  in 
such  order,  and  no  other,  shall  be  committed  to,  or  detained  in,  any  such 
gaol,  house,  or  houses  of  correction,  or  any  part  of  them  respectively,  &c. 

Keane,  Q.C.  {H.  T.  Cole  with  hioi)  now  appeared  on  behalf  of 
the  prosecution,  and  argued  that,  as  the  Legislatare  had  by  the  20 
&  21  Vict,  pointed  out  that  such  a  committal  as  in  the  present  case 
might  be  to  the  house  of  correction,  no  order  of  the  justices  made 
under  the  4  Geo.  4,  c  64,  could  control  it :  (Ex  parte  EvaiiSy 
8  T.  B.  172 ;  Reg.  v.  Cope,  6  A.  &  E.  226 ;  Re  Masters,  33  L.  J. 
146,  C^B. ;  9  L.  T.  Rep.  N.  S.  733.) 

Bovill,  Q.C.  {Poland  with  him)  appeared  on  behalf  of  the 
defendant,  and  contended  that  the  order  of  the  justices  was  valid^ 
^nd  applicable  to  the  present  case,  and  so  the  keeper  of  the  house 
of  correction  was  justified  in  refusing  to  receive  the  prisoner. 

Keane  was  heard  in  reply. 

Blackburn,  J. — In  this  case,  I  am  of  opinion  that  our  judg- 
ment must  be  for  the  defendant.  The  enactment  of  the  local  Act, 
20  &  21  Vict.,  is,  that  persons  who  have  committed  an  offence  not 
amounting  to  a  crime,  hut  being  in  the  nature  of  non-payment  of 
rates,  may  be  committed  by  a  magistrate  to  the  common  gaol  or 
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house  of  correction,  and  under  that  the  defendant,  the  governor        ^o* 
of  one  of  the  houses  of  correction  in  Middlesex,  has  been  required     colvh^l. 

under  a  warrant  to  receive  a  prisoner.    Now  it  appears  that,  under 

the  4  Geo.  4,  an  order  had  been  made  by  the  justices  at  quarter  ses-        1865. 
sions,  bv  which  they  declared  that  the  house  of  correction  (of  which  cbmmonffoo/— 
the  defendant   is  the  governor)  should  not  be  applicable  to  the  De/huUmg  tax 
reception  of  prisoners  of  that  class,  and  it  enumerates  the  class  of    colhaon^ 
prisoners  to  the  reception  of  which  it  shall  be  applicable ;  and  this  is  ^^"^'*^  *if' 
not  one  of  them.  The  matter  comes  to  this,  whether  or  not  the  order, 
such  as  it  was,  is  in  law  valid  to  excuse  the  defendant  (the  keeper 
of  the  house  of  correction)  from  receiving  the  prisoner  under  the 
warrant?    That  depends  eatirely  upon  the  construction  of  the    - 
4  Geo.  4,  a  64,  as  applied  to  a  subsequent  enactment,  by  which  such 
prisoners  as  in  the  present  case  are  to  be  sent  to  the  common  gaol  or 
house  of  correction.  Now,  by  the  4th  section  of  the  4  Geo.  4,  we  find 
that  afler  the  passing  of  that  Act,  the  justices  at  quarter  sessions 
in  every  county  in  England  shall,  by  orders  to  be  made  for  that 
purpose,  ascertain  and  declare  to  what  class  or  classes  of  prisoners 
every  sucli  gaol,  house,  or  houses  of  correction,  or  any  parts  of 
them,  shall  be  applicable.     Then  the  order  is  to  be  made,  declaring 
to  what  class  or  classes  of  prisoners  the  gaol  shall  be  applicable. 
The  order  is  then  to  be  signed  by  the  magistrates ;  and  after  the 
making  of  such  order  and  service  of  such  copy  thereof  on  such 
keeper  as  aforesaid,  such  class  or  classes  of  prisoners  as  shall  be 
specified  in  such  order,  and  no  other,  shall  be  committed  to  or 
detained  in  any  such  gaol,  house  or  houses  of  correction,  or  any 
part  of  them  respectively.     Therefore  it,  in  terms,  simply  comes 
to  this,  that  the  justices  m  quarter  sessions  may,  from  time  to  time, 
make  an  order  declaring  what  particular  house  of  correction  or 
gaol  is  applicable  to  those  classes  of  prisoners;  and  those  only, 
and  none  others,  shall  afterwards  be  admitted.  .  There  is  then 
afterwards  a  provision  rather  clumsily  worded,  ^*  and  all  persons 
not  coming  within  the  class  or  description  of  persons  who  may 
lawfully  be  committed  to  or  detained  in  such  prison  as  shall  be 
appointed  by  the  justices  for  the  confinement  of  one  or  more  class 
or  classes  of  prisoners  may  be  removed  to  the  gaol  or  house  of 
correction  of  the  county,  riding,  or  division."    I  think  the  meaning 
of  that  plainly  enough  is,  that  those  who  are  detained  in  a  gaol 
which  is  not  made  applicable  to  the  particular  class  of  prisoners, 
are  to  be  removed  to  the  house  of  correction,  and  those  who  have 
been  detained  in  the  house  of  correction,  though  not  applicable  to 
such  classes,  shall  be  removed  to  the  gaol ;  saying  they  may  be 
removed  to  the  house  or  houses — reddendo  singula  singuKs — removed 
from  the  gaol  to  the  house  of  correction,  or  from  the  house  of 
correction  to  the  gaol,  as  the  case  may  be.     That  shows  that  the 
justices  at  quarter  sessions  have  got  the  jurisdiction  given  to  them 
to  declare,  that  a  particular  house  of  correction  shall  be  applicable 
only  to  a  particular  class  of  prisoners.     Now,  this  order  in  terms 
applies  to  all  the  houses  of  correction,  and  the  effect  of  it  is,  that 
tois  particular  class  of  prisoners  committed  for  not  paying  rates 

E  2 
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B^-        are  not  to  be  taken  into  any  house  of  correction,  as  both  houses 
CoLviLL.     ^^  correction  are  made  inapplicable  to  that  class  of  prisoners.     It 

follows  that  they  must  go  to  the  gaol ;   and  that  may  raise  the 

1865.       inconvenience  that  arises  from  the  justices  having  general  powers 
Commongaol—  g|v^^  them  to  take  away  the  classes  from  the  houses  of  correction. 
Defaulting  tax  But  if  there  be   such  an  inconvenience  the  Legislature  must 
coaedors—    correct  it ;  because  it  seems  to  me  that  this  section  has,  in  ample 
Reception  of.  ^qj^^^^  j^ J  without  any  qualification,  given  the  power  to  the  justices 
at  quarter  sessions  from  time  to  time  to  declare  that  the  house  of 
correction  shall  not  be  applicable  to  the  reception  of  a  particular 
.  class  of  prisoners.     There  is  only  one  other  thing  to  remark  upon, 
and  that  is,  that  the  Act  of  Parliament  under  which  this  particular 
prisoner  was  sent  is  subsequent  in  date  to  the  passing  of  the 
4  Geo.  4,  and  is  general  in  its  terms,  saying  he  is  to  be  com- 
mitted to  the  common  gaol  or  house  of  correction.     But  when  we 
look  to  the  previous  enactment  of  the  4  Geo.  4,  c  64,  construing 
it  as  I  have  just  done,  the  only  way  to  read  the  enactment  is  to 
say  that  they  shall  be  sent  to  the  common  gaol  or  house  of  correc- 
tion, which  from  time  to  time,  under  the  orders  which  the  justices 
have  by  the  general  enactment  power  to  make,  shall  be  applicable 
to  the  reception  of  such  a  class  of  prisoners.     Construing  it  in  that 
way  the  whole  case  is  intelligible  and  clear,  and  consequently  this 
class  of  prisoners  cannot  be  lawfully  committed  to  the  house  of 
correction  of  which  the  defendant  is   governor,  and  that  if  any 
inconvenience  arises  from  that  it  should  be  rectified  by  the  Legis- 
lature.    Unless  further  authority  is  to  be  found,  our  present  view 
of  the  matter  is  that  the  complainant  is  in  the  wrong. 

Shee,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that 
under  the  4th  section  of  the  4  Geo.  4,  the  magistrates  in  quarter 
sessions  assembled  are  empowered  by  their  order  to  declare  to 
what  classes  of  prisoners  every  gaol  and  every  house  of  correction 
in  the  county  shall  be  applicable.  They  are  not  bound  to  declare  to 
what  gaol  and  to  what  house  of  correction  the  prisoners  are  to  be 
sent,  or  what  gaol  is  to  be  applicable,  or  what  house  of 
correction  is  to  be  applicable  to  the  particular  classes  of  prisoners : 
they  may  declare  it  is  applicable  only  as  to  one  of  those  descrip- 
tions of  prisons,  gaol,  or  house  of  correction.  Now  in  this  case 
they  have  declared  that  the  house  of  correction  for  the  county  of 
Middlesex^  that  is  a  portion  of  the  Coldbath-fields  prison,  shall  be 
applicable  to  classes  of  prisoners  which  classes  do  not  include 

Eoor-rate  defaulters ;  that  they  have  the  power  to  do,  and 
aving  exercised  that  power,  I  think  the  governor  of  Cohlbath- 
fields  prison  is  perfectly  justified  in  not  obeying  the  order.  But 
we  were  pressed  by  Mr.  Keane  with  the  express  enactment  of  the 
20  iH:  21  Vict,  which  provides  that  a  justice  of  the  peace  shall 
have  power  by  his  warrant  to  commit  a  person  making  default  in 
payment  of  his  rates  to  the  common  gaol  or  house  of  correction 
for  the  said  county ;  and  it  has  been  contended  that  that  Act  of 
Parliament  (the  20  &  21  Vict.)  having  passed  many  years  after 
the  4  Geo.  4,  c.  64,  the  former  Act  cannot  be  taken  in  any  way  to 
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control  the  discretion  of  the  magistrate ;   and  that  he  has  given        ^"^- 
to   him   under  the   20   &  21  Vict.,    the  power  of  selecting  to     colvill. 

which   of   the  two    gaols    the    defaulter    shall    be    committed.        

But   it  appears   to   me   that   this    provision    in   the   20   &   21        ^^^^' 
Vict.,   giving   magistrates   power  **  to   commit   such   prisoner  to  Common  gaol— 
the  common  ^aol  or   house  of  correction  for  the  said  county,"  Defauitinguix 
may  have  this   meaning;    under   the   earlier   Act  (the  general    ^t^^ctors^ 
Act,  4  Geo.  4,  c  64)  it   was  competent   to   the  magistrates  of  ^''^^^  ^Z- 
a   county  to  make  an  order  respecting  the  gaol  of  the  county, 
and  the  house  or  houses  of  correction ;  but  they  were  not  bound 
to  make  it  as  to  both,  and  I  think  the  fair  meaning  of  those  words 
would  be,  taken  in  conjunction  with  the  express  enactment  of  the 
4  Geo.  4.  c  65,  ^'  or  may   commit  such  prisoner  to  the  common 
gaol  or  house  of  correction  in  the  said  county,  or  to  one  of  them, 
under  any  regulations  lawfully  to  be  made,  which  at  the  time  of 
issuing  such  warrant  would  be  applicable  to  the  reception  of  the 

Eerson  making  such  default."  So  that  a  justice  knowing  that  the 
ouse  of  correction  by  the  order  of  the  justices  in  quarter  sessions 
assembled  had  been  declared  not  a  proper  prison  for  defaulters  not 
paying  their  poor-rates,  it  would  be  in  his  power  and  discretion — 
a  discretion  which  it  seems  to  me  he  ou^ht  to  have  exercised — to 
commit  the  defaulter  to  the  common  gaol  as  to  which  in  this  case 
no  order  had  been  made  stating  it  should  be  applicable  to  any 
class  of  persons.  It  appears  to  me  that  the  governor  of  Coldbath- 
fields  prison  was  justified  in  not  obeying  the  order  of  the  magis- 
trates at  quarter  sessions. 

Judgment  for  the  defendant 

[Note. — CoCKBUBN,  C.J.  and  Mellor,  J.  were  absent  through 
indisposition.] 
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COURT  OF  QUEEN'S  BENCH. 
June  7,  1865. 

(Before  Cockbubh,  C.J.,  Cbompton,  J.,  Blackburn,  J., 

and  Shee,  J.) 

Reo.  t;.  The  Goyebnob  of  the  Debtobs'  Pbison  in 

Whiteoboss-stbeet. 

Reg.  v.  The  Goyebnob  of  Newgate,  (a) 

Prison — Poor^ates — Committal — NewgtUeand  FFhitecrosg^treet  prisons 

—52  Geo.  3,  c.  209—12  Vict.  c.  14. 

The  gaol  of  Newgate  is  the  common  gaol  for  the  confinement  of  criminals 
only  for  the  city  of  London  and  county  of  Middlesex^  and  the  gaol  in 
fVhitecross'Street  is  a  gaol  for  the  confinement  of  prisoners  in  such 
jurisdictions  upon  civil  process.  By  the  12  Vtct.  c.  14,  persons  in 
default  for  non-payment  of  poor-rates  may,  upon  no  distress  being 
available  for  the  amount,  be  committed  by  a  justices*  warrant  to  the 
common  gaol  or  house  of  correction  for  any  Hme  not  exceeding  three 
calendar  months,  unless  the  sums  be  sooner  paid.  A.  B.  and  C.  D.^ 
defaulters  as  above,  were  committed  respectively  to  Newgate  and 
Whitecross-street : 

Held,  that  such  committals  were  upon  civil,  and  not  criminal  process,  and 
that  the  committal  to  f^hitecross-street  prison  was  good,  and  (Cock- 
bum^  CJ.  dubitante)  that  the  committal  to  Newgate  was  bad. 

IN  a  former  term  this  Court  made  absolute,  subject  to  a  special 
case,  rules  calling  upon  the  Governor  of  the  Debtors'  Prison  in 
Whitecross-street  and  the  Governor  of  Newgate,  to  show  cause 
why  writs  of  mandamus  should  not  issue,  directed  to  them  respec- 
tively, commanding  them  to  receive  into  and  detain  in  their  said 
prisons  the  bodies  of  A*  B.  and  C.  D.  respectively,  pursuant  to 
certain  warrants  under  the  hands  and  seals  of  certain  justices  of 
Middlesex,  and  there  to  imprison  them  for  certain  spaces  of  time 
uuless  certain  sums  of  money  should  be  sooner  paid. 

It  appeared  (from  the  statements  in  the  cases  respectively)  that 
the  said  A.  B.  and  C.  D.  had  been  committed,  the  one  to  the  gaol 
of  Newgate,  and  the  other  to  the  gaol  of  Whitecross-street,  by 
certain  Justices  of  Middlesex,  for  the  non-payment  of  poor-rates, 

(a)  Beport«d  by  T.  W.  Sauudbbs,  Esq.,  Barriitttr-ai-Lftw. 
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under  the  provisions  of  sect.  2  of  the  12  Viot  c.  14,  but  that  upon        Rbo. 
being  tendered  respectively  to  the  governors  of  the  said  gaols,        _*'• 
they  refused  to  receive  them:  the  governor  of  Whitecross-street  qovbrnokof 
prison  refused  upon  the  ground  that  such  prison  was  neither  the  WHiTECRoas- 
common  gaol  nor  house  of  correction  for  the  county;  and  the      "^*"'' 
governor  of  Newgate  upon  the  ground  that  he  had  been  directed        rb^. 
by  the  gaol  committee  of  the  Court  of  Aldermen  not  to  receive  v- 

any  persons  committed  there  for  non-payment  of  rates*  ^  "^"^ 

The  case  proceeded  to  set  out  the  facts  relative  to  the  prisons  in    iqawoAnu 

Middlesex,  as  given  in  the  recent  case  of  Reg.  an  the  Prosecution  of       

the  Vestry  of  St.  Mary,  Islington,  v.  The  Keeper  of  the  House  of  Cor-  ]^' 
rection  in  CoUbath-felds :  {Reg.  v.  CohnU,  12  L.  T.  Rep.  N.  S.  341; 
ante,  p.  125.)  The  case  then  proceeded  to  state  that  there  is  not  now, 
and  never  was,  a  common  gaol  for  the  county  of  Middlesex  locally 
situate  in  the  said  county  of  Middlesex,  except  it  be  one  or  the 
other  of  the  gaols  or  prisons  mentioned  in  this  case ;  that  the 
Queen's  gaol  of  Newgate  is  situate  in  the  city  of  London  ;  that  the 
statutes  of  7  Geo.  3,  c.  37,  and  18  Geo.  3,  c  48,  are  the  statutes 
under  which  the  gaol  of  Newgate  was  rebuilt,  and  are  to  be  taken 
as  part  of  this  case,  as  are  also  the  statutes  of  the  18  Geo.  3,  c.  60, 
and  the  52  Geo,  3,  c  209  ;  that  the  Debtors'  Prison  of  London  and 
Middlesex  was  erected  under  the  provisions  of  the  said  last- 
mentioned  Act,  and  is  situated  in  Whitecross-street,  in  the  said 
city  of  London ;  that  the  governor  of  that  prison  refuses  to  receive 
persons  committed  for  non-payment  of  rates;  that  the  justices  of 
Middlesex  had  always  claimed  the  riglit  to  send  Middlesex 
prisoners  to  the  Queen's  gaol  of  Newgate,  as  the  common  gaol  of 
the  county,  and  are  now  daily  in  the  habit  of  committing  them 
there  under  the  4  &  5  Will.  4,  c  36  (the  Central  Criminal  Court 
Act),  and  before  that  Act  tbiy  were  in  the  habit  of  sending 
prisoners  there  for  the  purpose  of  being  tried  at  the  Court  of  Oyer 
and  Terminer  and  General  Gaol  Delivery  in  the  Old  Bailey ;  that 
since  the  Debtors'  Prison  in  Whitecross-street  was  built,  the 
following  classes  of  prisoners  only  have  been  received  there,  viz., 
debtors  in  custody  of  the  sheriff*;  prisoners  in  contempt  from  the 
County  Court,  Mayor's  Court,  Small  Debts  Court  and  Bankruptcy 
Court. 

In  the  year  1812  an  Act  was  passed  (52  Geo,  3,  c.  209)  entitled 
**  An  Act  for  building  a  new  prison  in  the  city  of  London,  for 
removinjr  thereto  prisoners  confined  under  civil  process  in  the 
gaol  of  Newgate  and  the  two  Compters  of  the  said  city,"  &c.,  which 
recites  that 

Whereas  the  gaol  of  Newgate  is  not  only  the  common  gaol  both  of  and 
for  the  city  of  London,  and  of  and  for  the  county  of  Middlesex,  for  the 
confinement  of  felons  and  other  offenders,  but  is  also  a  prison  for  the 
oontiuemeut  of  other  persons  in  tlie  custody  of  the  sheriffs  of  London  and 
of  the  slieriff  of  Middlesex.  .  .  .  And  whereas  it  is  desirable  that 
prisoners  contined  under  civil  process  should  not  be  confined  in  the  same 
gaol  with  prisoners  for  felony  and  other  offences  .  .  .  and  whereas 
the  building  of  a  new  prison  of  a  safficient  extent  in  a  commodious 
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Rbq.        situation,    and    the   removing   thereto    prisoners  confined   under  civil 


V. 

Thb 


process  in  the  said  gaol  of  Newgate     .     .     .     will  be  of  great  public 
GovEwcoR  OF  utility,  &c. 

8TUKKT.  Power  is  then  given  to  the  corporation  of  London  to  build  a 

new  prison,  which  shall  be  divided  into  four  separate  and  distinct 

^^^'         parts,  one  for  the  confinement  of  prisoners  confined  under  civil 


Thb        process  in  the  custody  of  the  sheriff  of  Middlesex ;  two  other  of 
QovERMOBOF  thc  Said  four  parts  for  the  two  Compters  of  the  city  of  London,  &c.; 
Newgate.    ^^^^  ^y^^  remaining  fourth  part  for  the  said  prison  of  Ludgate. 
1665.  Sect.  56  enacts,  that 

From  and  after  such  time  as  the  prisoners  confined  under  civil  process 
shall  have  been  removed  from  the  said  gaol  of  Newgate  to  the  said  new 
prison,  in  pursuance  of  this  Act,  the  said  gaol  of  Newgate,  and  every 
part  thereof,  shall  for  ever  :tbereafter  be  appropriated  exclusively  to  the 
confinement  of  such  felons  and  other  prisoners  liable  to  be  confined  therein 
as  are  not  by  this  Act  authorised  to  be  confined  in  the  said  new  prison. 

Sect.  57  provides. 

That  all  prisoners  by  process  of  contempt  for  not  paying  any  sum  or 
sums  of  money,  or  costs,  issuing  out  of  any  court  of  law,  and  all  pri- 
soners for  contempt  of  any  court  of  equity  for  not  paying  any  sum  or 
sums  of  money,  or  costs,  ordered  to  be  paid  by  any  decree  or  order  of 
any  such  court,  shall  for  the  purposes  of  this  Act  be  considered  as 
prisoners  confined  under  civil  process,  and  shall  be  accordingly  removed 
to  and  confined  in  the  said  new  prison. 

Sect.  58  provides, 

That  nothing  in  this  Act  contained  shall  extend'  or  be  construed  to 
extend  to  infringe,  defeat,  or  affect  the  power  or  authority  of  any  court, 
judge,  justice,  commissioner  of  bankrupts,  or  others  to  commit  any  person 
or  person  whomsoever  to  the  said  gaol  of  Newgate,  or  to  any  other  gaol 
or  prison. 

By  sect.  2  of  the  12  Vict.  c.  14  (an  Act  to  enable  overseers  of 
the  poor  and  surveyors  of  highways  to  recover  the  costs  of  dis- 
training for  rates),  it  is  enacted  (inter  alia)  that 

When  to  any  warrant  of  distress  for  the  levying  of  any  sum  or  sums 
to  which  any  person  or  persons  is  or  are  now  or  may  hereafter  be  rated 
or  assessed  in  or  by  any  rate  or  assessment  hereinbefore  mentioned,  it 
shall  be  returned  by  the  constable  .  .  .  that  he  could  find  no  goods 
or  chattels  .  .  .  whereon  to  levy  such  sum  or  sums,  ...  it 
shall  be  lawful  for  any  two  or  more  justices  of  the  peace  before  whom 
the  same  shall  be  returned,  .  .  .  if  in  their  discretion  they  shall 
so  think  fit,  to  issue  their  warrant  of  commitment  against  the  person 
with  relation  to  whom  such  return  shall  be  so  made  as  aforesaid,  .  .  . 
and  thereby  order  such  person  to  be  imprisoned  in  the  common  gaol  or 
house  of  correction  for  any  time  not  exceeding  three  calendar  months, 
unless  the  sum  or  sums  therein  mentioned  shall  be  sooner  paid,  &c 

Bovilly  Q.C.  {Poland  with  him)  appeared  for  the  parish  autho- 
rities, and  contended  that  Whitecross-street  prison  is  the  proper 
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gaol  to  commit  to  for  the  non-payment  of  poor-rates ;  for,  although        Rw»' 
the  12  Vict.  c.  14,  directs  defaulters  to  be  committed  either  to  the        ^^^ 
common  gaol  or  house  of  correction,  yet,  as  by  the  52   Geo.  3,  Qovbrnorof 
c,  209,  prisoners  on  civil  process  are  not  to  be  committed  to  New-  Whitecrobs- 
gate,and  as  the  Legislature  in  passing  the  12  Vict,  c-  14,  must  be      strbkt. 
taken   to  have  been  aware   of  the  provisions  of   that   statute;        Rko. 
it  could  not  have  intended  that  prisoners  on  civil  process  should  ^• 

be  committed  to  Newgate,  but  to  that  gaol  which  in  such  cases  QoyKR^oR  of 
was  made  a  substitute  for   it.     He  contended   that   a  commit-     Newoatb. 

ment  in  default  of  distress  for  non-payment  of  a  poor-rate  was  a        

civil  process :  (R.  v.  Copfy  6  Ad.  &  Ell.  226  ;  Mather  v.  Effoinion,       ]^' 
2  EIL  &  BL  717  ;  Re  Masters^  33  L.  J.  146,  Q.  B. ;  9  L.  T.  Rep. 
N.  &  733.) 

Keancy  Q.C.,  contended  that  Newgate,  and  not  Whitecross- 
street,  was  the  proper  prison  to  which  to  commit  in  such  cases,  for 
that  the  subsequent  statute  of  the  12  Vict.  c.  14,  in  express  terms 
directs  such  persons  to  be  committed  to  the  common  gaol  or  house 
of  correction;  and  moreover  that  the  committal  for  non-payment 
of  a  poor-rate  is  in  fact  penal  process  and  not  civil  process,  the 
justices  having  a  discretion  to  commit  or  not,  and  only  committing 
where  they  believe  that  the  party  refuses  from  wilfulness  to  pay 
the  amount.  [Cockburn,  C.J. — But  if  that  were  so,  how  is  it 
that  he  has  a  right  to  be  discharged  immediately  upon  payment  ?] 
He  is  sent  to  prison  because  he  will  not  pay  the  debt.  His  com- 
mittal does  not  discharge  the  debt.  For  not  paying  the  amount 
he  may  be  imprisoned  for  three  months.  Newgate  is  certainly  still 
the  common  gaoL  But  Whitecross-street  is  neither  a  common 
gaol  nor  house  of  correction. 

MelUsh,  Q.C.,  the  Recorder  of  London^  and  Clarke  appeared  for 
the  corporation. 

Cockburn,  C.J. — I  am  of  opinion  that  this  order  for  the  com- 
mitment of  a  person  to  prison  for  non-payment  of  rates  which  he 
is  liable  to  pay  under  the  statute  should  be  to  Whitecross-street 
prison.  I  think  there  can  be  no  doubt  whatever  that,  under  the 
Act  of  the  52  Geo.  3,  c.  209,  the  gaol  of  Newgate  being  the  common 
gaol  of  the  county  of  Middlesex,  that  would  have  been  the  place 
to  which  a  person  committed  under  such  circumstances  would  have 
been  properly  sent.  Then,  that  Act  of  Parliament,  practically 
speaking,  divides  the  common  gaol  of  the  county  of  Middlesex 
(that  is  Newgate)  into  two  departments — a  civil  department  for 
persons  in  custody  on  civil  process,  and  a  department  for  persons 
in  custody  on  criminal  process.  Then  arises  the  question  of 
whether  this  class  of  prisoners  falls  under  the  one  or  the  other 
category,  and  I  can  entertain  no  doubt,  having  paid  the  greatest 
attention  to  all  that  has  been  urged  by  Mr.  Keane,  that  this  is  a 
commitment  on  chil  process.  The  liability  is  clearly  a  civil  liability. 
Upon  non-payment,  no  offence  is  created,  but  process  against  the 
goods  of  the  party  failing  to  satisfy  the  statute  is  issued.  In 
the  event  of  no  goods  being  found  on  which  distress  or  execution 
may  take  effect,  then  there   is  an  authority  to  the  magistrates 
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Kbo.        upon  gammons  to  commit  the  party  to  prison,  bat  not  to  dd( 

Thb        ^^   ^^   ^^^  character  of  a  punishment  for   the   offence  he   has 

GovBRNOBOF  committed   in   not  paying,  but  simply  as  a  means  of  enforcin<; 

WHTTBCRosfl-  payment  if  by  possibility  the  process  of  imprisonment'  can  have 

*|[fff  '      that  effect     As  soon  as  the  man  pays  he  is  entitled  to  liberation, 

Bbg.        and  it  is  clearly  shown  that  the  whole  proceeding  is  for  enforcing 

*•  payment  of  a  civil  liability,  and  not  by  way  of  punisliment ;  and  I 

Oov^NOR  OF  t*^^"^  *^®  *rue  criterion  is,  whether  or  not  an  indictment  would  have 

Nkwoatk.    lain  in  the  event  of  the  statute  not  providing  the  summary  remedy 

which  it  has  given,  and  I  am  of  opinion  it  would  not     The  whole 

]^'  is  a  civil  liability  from  beginning  to  end,  the  liability  to  pay  money 
to  enforce  which  the  power  is  given ;  but  as  soon  as  it  is  discharged 
by  payment  the  party  is  entitled  to  freedom,  and  his  liability  is  at 
an  end.  Considering  it  therefore  as  a  civil  process,  it  seems  to  me 
the  commitment  must,  by  virtue  of  the  52  Geo.  3,  c  209,  be  to  the 
civil  department  of  the  common  gaol  of  the  county  of  Middlesex, 
and  not  to  the  criminal  department.  The  only  difficulty  which 
presents  itself  is  created  by  the  57th  and  68th  sections ;  but  when 
these  come  to  be  looked  at  the  difficulty  disappears.  I  doubt  very 
much  whether  there  was  any  necessity  for  the  enactment  of  the 
57th  section.  I  cannot  help  thinking  it  was  put  in  out  of  abundant 
— perhaps  superabundant — caution.  Whereas  the  division  is 
made  for  two  classes,  persons  in  confinement  under  civil  process, 
and  persons  in  confinement  under  criminal  process,  it  might 
be  doubted  whether  contempt  ranged  itself  under  one  class 
or  another.  The  57th  section  was  intended  to  remove  the  posoi- 
biiity  of  a  doubt  by  enacting  that  persons  in  cut«toily  on  process  of 
contempt  for  not  paying  any  sum  or  sums  of  money  or  costs,  shall 
be  considered  as  prisoners  m  custwly  under  civil  and  not  under 
criminal  process.  And  then  comes  the  58th  section,  which  I  own 
I  have  considerable  difficulty  in  understanding  or  putting  a  con- 
struction upon  which  is  at  all  satis^tory  to  my  own  mind.  I  can- 
not help  thinking  that  this  section  was  intended  again  to  0[)erat6  by 
way  of  distinction  between  the  civil  process  of  contempt  for  not 
paying  any  sum  or  sums  of  money,  and  any  of  those  contempts  of 
any  court,judge,  justice,  commissioners  of  bankrupts,  or  others,  for 
which,  in  the  administration  of  justice,  they  have  power  to  commit. 
But  be  that  as  it  may,  though  I  do  not  think  it  necessary  on  the 
present  occasion  to  say  whether  or  not  by  virtue  of  that  58th  section 
any  of  the  authorities  in  the  administration  of  justice  to  which  that 
section  refers  might  commit  to  the  gaol  of  Newgate,  though  I  am 
very  strongly  inclined  to  think  that  it  is  limited  to  cases  of 
contempt,  as  distinguished  from  contempt  for  non-payment  of 
money,  I  am  bound  to  say  (whether  or  not  the  power  to 
commit  to  Newgate  is  or  is  not  taken  away)  that  it  seems 
to  me,  looking  at  the  scope  and  intent  of  this  Act,  and  at 
what  the  Legislature  evidently  contemplated  and  meant,  that  a 
commitment  in  respect  of  a  civil  liability  of  this  sort  would  be 
wrong ;  and  the  proper  course  to  pursue  is,  to  commit  to  the  civil 
department  of  the  gaol  of  the  oounty  of  Middlesex,  that  is  to  say, 
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to  Whitecross-Btreet  prison.    The  question  for  ns  to  determine  is,        Rw>. 
whether  a  commitment  or  an  order  tor  commitment  to  Whitecross-        ^ 
street  prison  is  proper  or  not  ?    I  entertain  no  doubt,  on  the  whole  Govisrwor  of 
view  of  the  matter,  such  an  order  is  right,  and  that  the  keeper  of  WnrrECRoas- 
the  gaol  of  Whitecross-street  is  bound  to  receive  a  prisoner  under      s™*®^. 
it.     I  think  it  is  unnecessary  to  say  whether  the  commitment  to        bbo. 
Newgate  is  legal  or  not ;  it  is  sufficient  to  say  that  the  commitment  v. 

to  the  county  gaol  is  right,  therefore  the  order  must,  of  course,  be  qovi^^ 
considered  as  good.  ^  ^  ^    ^  Ni^oAm' 

Crompton,  J. — 1  am  of  opinion  this  commitment  is  in  the       

nature  of  ctvil  process,  and,  according  to  the  true  construction  of  ]^' 
the  Act  of  52  Geo.  3,  there  was  no  power  to  send  to  Newgate, 
but  they  were  bound  to  send  to  Whitecross-street.  Now,  first,  as 
to  this  being  civil  process.  This  is  cleariy  process  analogous  to  an 
execution.  It  is  on  a  debt;  it  is  on  the  return  of  nulla  banoy  and 
just  like  an  ordinary  ca,  sa.  It  holds  a  man  not  for  any  punish- 
ment for  contempt,  or  anything  of  that  kind,  but  it  is  as  purely 
civil  as  it  can  be.  If  he  does  not  pay,  there  is  the  process  against 
his  goods,  and,  on  the  return  of  nulla  bona  for  that,  there  will  be 
an  execution  in  the  nature  of  ca.  sa.  till  he  pays  the  debt,  capias 
ad  satisfaciendum  strictly.  If  the  magistrate  thinks  there  ought 
to  be  a  ca.  sa.  under  the  circumstances,  he  should  have  the  discre- 
tion to  order  it.  It  does  not  alter  in  my  mind  the  nature  of  the 
process.  The  only  question,  as  it  appears  to  me,  really  is^  is  any- 
thing in  the  nature  of  punishment  mflicted  ?  It  seems  to  me  to 
alter  and  strain  the  enactment  to  say  it  is  a  punishment  if  he  does 
not  pay.  It  is  no  more  a  punishment  than  is  an  ordinary  ca.  sa. 
I  am  clearly  of  opinion  it  is  in  the  nature  of  civil  process,  and  I 
think  more  so  than  it  was  in  the  case  of  Rea.  v.  Eyginton^  which 
was  for  handing  over  books  and  accounts.  That  being  so,  where 
is  he  to  go  ?  The  object  of  the  Act  is  to  divide  the  common  gaol 
of  Newgate  into  two — a  gaol  for  London  and  Middlesex  for 
criminals,  and  a  gaol  for  the  sheriffs  of  London  and  Middlesex  in 
civil  matters;  and  it  seems  to  me  on  these  enactments,  without 
TOing  through  them,  that  no  others  but  criminals,  felons  and  mis- 
aemeanants  are  to  be  confined  in  Newgate,  by  reason  of  there  not 
being  room  for  others  there,  and  that  a  new  prison  is  to  be  built 
which  is,  in  effect,  the  sheriff's  prison,  as  is  so  said  in  the  section 
referred  to  by  Mr.  Bovill  and  Mr.  Mellish,  and  which  new  prison 
is  to  be  divided  into  four  parts,  one  being  for  the  confinement  of 
prisoners  under  civil  process  in  the  custody  of  the  sheriff  of 
Middlesex,  two  other  parts  for  the  confinement  of  prisoners  under 
civil  process  in  the  custody  of  the  sheriffs  of  London,  and  the 
remaining  part  for  the  confinement  of  freemen  of  the  city  of 
London,  or  clergymen,  proctors,  or  attorneys  who  would  have  been 
confined  under  sorae  ola  enactment  in  Ludgate,  I  suppose.  That 
being  so,  there  is  a  clause  expressly  to  say,  ^*  That  from  and  after 
such  time  as  the  prisoners  confined  under  civil  process  shall  have 
been  removed  from  the  said  gaol  of  Newgate  to  the  said  new 
prison  in  pursuance  of  this  Act,  the  said  gaol  of  Newgate  and 
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Rso.        every  part  thereof  shall  for  ever  thereafter  be  appropriated  exclu- 

Thb        sively  to  the  confinement  of  such  felons  and  other  prisoners,  liable 

GoTBiufOBOF  to  be  confined  therein,  as  are  not  by  this  Act  authorised  to  be 

WHiTBCBosa-  confined  in  the  said  new  prison."    Then  some  doubt  might  be 

^"'"^'      raised^  whether  civil  process  extended  to  matters  which  are  really 

Rbg.         of  contempt,  which  this  is  not ;  because  it  is  by  a  fiction  of  contempt 

V-  we  make  an  attachment  against  a  person  for  not  paying  a  sum  of 

r««^J^*L^»  ^-  money,  if  he  has  not  paid  it  under  our  rule  of  court.     You  may 

Nkwoats.    nave  a  rule  of  court  drawn  up  m  form  and  served  upon  a  person, 

and  that  would  be  merely  a  civil  process,  though  there  might  be 

]^^'  some  doubt  as  to  whether  it  is  a  process  of  contempt.  This  57th 
section  was  to  meet  that.  This  case  of  contempt,  which  is  for  not 
paying  money,  is  only  a  form,  it  is  only  a  remedy  for  getting  your 
money  paid,  and  the  man  might  be  discharged  after  he  had  paid 
the  money.  It  is  verv  different  in  the  case  of  contempts  of  court 
by  its  officers,  or  anything  of  that  kind.  They  get  into  contempt, 
and  must  purge  it,  or  answer  it,  or  pay  the  money  as  the  court  or 
judge  directs.  That  is  the  meaning,  I  think,  of  the  57th  section. 
You  must  not  have  recourse  to  any  quibble  in  saying  this  is  not 
civil  process  in  the  case  of  ordinary  debt,  but  you  must  mind  that 
it  includes  what  is  really  the  process  of  getting  so  much  money  by 
means  of  the  fiction  you  may  call  it  almost,  of  an  attachment. 
Then,  they  seem  to  me  to  put  in  the  58th  section,  I  do  not  think 
very  necessarily,  because  I  do  not  think  it  would  have  touched  the 

{>ower  of  the  commissioners  of  bankrupts  to  commit  a  bankrupt 
or  not  answering  them.  They  seem  to  have  thought,  ^'  Oh,  we 
must  take  care  that  no  person  gets  into  it  for  any  other  contempt 
besides  what  is  mentioned.''  Therefore,  where  there  is  contempt 
of  a  court  sitting,  which  I  take  to  be  a  contempt  of  a  criminal 
nature  (and  I  think  the  Lord  Chief  Justice  gave  a  good  answer  to 
that  in  saying  that  was  a  proviso  of  the  57th),  they  do  not  mean 
to  take  in  cases  of  contempt  of  that  nature.  I  have  considerable 
doubt  whether  any  justices  exercising  a  duty  of  this  kind  minis- 
terially, awarding  execution,  would  come  within  that  if  it  did  not 
mean  and  was  not  confined  to  a  real  contempt ;  but  I  am  inclined 
to  think  it  means  a  real  contempt.  At  all  events,  '*  Commissioners 
of  bankrupts  "  seems  to  me  to  point  to  the  nature  of  the  crime.  £ 
think  it  means  crimes  of  that  nature  and  species.  '^  Any  court, 
judge,  justice."  '^  Justice"  might  mean  what  Mr.  Mellish  referred 
to,  justices  of  any  Superior  Court.  ^*  Nothing  in  this  Act  con- 
tained shall  affect  the  power  or  authority  of  any  court,  judge, 
justice,  or  commissioners  of  bankrupts,  or  others,  to  commit  any 
person  or  persons  whomsoever  to  the  said  gaol  of  Newgate,  or  to 
any  other  gaol  or  prison."  I  think  that  must  allude  to  contempts 
of  the  nature  that  have  been  referred  to.  At  all  events,  I  do  not 
think  it  can  destroy  the  effect  of  the  56th  section,  because,  if  so, 
that  would  extend  to  the  power  to  commit  for  debts  of  any  kind. 
To  my  mind  that  would  upset  the  meaning  of  the  whole  Act  of 
Parliament,  and  destroy  in  effect  the  great  object  of  classification 
which  the  Act  intended  to  enforce,  confining  what  is  strictly  crime. 
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or  a  contempt  of  court,  or  matters  of  criminal  complexion,  to       Rao. 
Newgate,  and  what  is  really  for  payment  of  debt  to  W hitecross-        ^^^ 
Btreet.     That  is  the  great  object  of  the  Act,  and  I  think  we  should  Governor ov 
be  frustrating  it,  if  m  so  doubtful  a  clause  as  this  58th  section  we  WHrrEORoaa- 
said  there  was  this  discretion  in  the  magistrates,  which  it  was  the      "^^"'* 
object  of  the  Act  to  take  from  them.     Therefore,  I  think   the        rsq. 
Whitecross-street  prison  is  the  right  one,  and   Newgate  is  the  «• 

O  ^^  GoVUKSf  OR  OV 

Blackburn,  J. — I  am  of  the  same  opinion.     The  Act  under    kswoatb. 

which  the  magistrates  have  acted  gives  them  power  to  commit  to         

the  common  gaol  or  house  of  correction.     The  regulations  of  the        ^ff^ 
justices  of  Middlesex  provided  for  being  received  in  the  house  of 
correction ;  but  still  it  remains  that  they  may  be  sent  to  the  com- 
mon gaol,  and  if  matters  had  remained  as  they  were  prior  to  the 
52  Gea  3,  there  is  no  doubt  that  Newgate  would  have  been  the 
common  gaol  to  which  they  would  have  been  properly  sent ;  and, 
under  those  circumstances,  having  got  to  Newgate,  they  would 
have  been  in  the  custody  of  the  shenff  of  Middlesex ;  but  then 
comes  the  Act  of  52  Geo.  3,  in  build  Whitecross-street  prison, 
which  by  the  48th  section  enacts  that,  when. the  new  prison  is 
completed,  one  part  shall  be  the  prison  for  persons  confined  under 
civil  process  in  the  custody  of  tne  sheriff  of  Middlesex,  and  the 
56th  section  ftays,  "  from  and  after  that  time  Newgate,  and  every 
part  thereof,  shall  be  appropriated  exclusively  to  the  confinement 
of  such  felons  and  other  prisoners,  liable  to  be  confined  therein, 
as  are  not  by  this  Act  authorised  to  be  confined  in  the  said  new 
prison.**     Stopping  there,  the  thing  would  seem  to  be  pretty  plain, 
that  those  who  were  in  the  custody  of  the  sheriff  of  Middlesex 
would  henceforth  be  detained  in  the  Debtors'  Prison,  Whitecross- 
street,  and  those  who  were  not  in  custody  under  civil  process 
would  be  confined  elsewhere.      I  think  there  can  be  very  little 
doubt  that  that  is  civil  process  which  is  process  for  the  purpose  of 
enforcing  a  civil  liability  to  pay  a  6um  of  money,  as  much  as  that 
is  civil  process  which  is  for  the  purpose  of  enforcing  a  debt.     The 
difierence  between  the  two  is  a  remedy  for  enforcing  a  civil  right 
to  pay  money  and  a  remedv  for  enforcing  it  from  some   person 
who  is  in  the  nature  of  a  cnminal.     It  would  be  in  the  nature  of 
a  civil  or  criminal  process,  according  to  the  nature  of  the  commit- 
ment.    Where  a  person  is  attached  for  contempt  and  sent  to  prison 
for  the  purpose  of  enforcing  payment,  where  it  was  a  commitment 
for  non-payment  of  money  or  costs,  it  would  be  by  civil  process ; 
where  it  is  commitment  for  something  in  the  nature  of  a  crime,  for 
the  purpose  of  punishing  him,  there  it  would  not  be  civil  process ; 
and  clearly,  having  that  in  their  minds,  the  Legislature,  by  the 
57th  section,  put  in  a  proviso,  saying,  ^^  Provided  always,  and 
be  it  further  enacted,  that  all  prisoners  by  process  of  contempt  for 
not  paying  any  sum  or  sums  of  money,  or  costs,  issuing  out  of  any 
court  of  latir,  and  all  prisoners  for  contempt  of  any  court  of  equity 
for  not  paying  any  sum  or  sums  of  money,  or  costs,  ordered  to  be 
paid  by  any  decree  or  order  of  any  such  courts  shall  for  the  purposes 
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B»><        of  this  Act  be  oonsidered  as  prisoners  confined  under  civil  pro- 

-j^^        cess."      I  think  that  was  unnecessary,  for  it  will  be  considered 

GoYERMOBOF  — at  Icast,  according  to  my  construction  of  the  Act — as  intended 

WHiTEORoeB-  for  persons  confined  under  civil  process,  even  if  this  Act  had  not 

BTRKT8T.      expressly  so  said.     Nevertheless,  the  Legislature  thought  it  safer 

Reo.        to  mention  it.      Then,  immediately  after  that,  comes  the  58th 

^'         section,  which  seems  to  me  to  be  a  proviso  grafted  on  the  other  as 

Gov^oBor  to  committing  for  crimes  in  the  nature  of  punishment  and  other 

Nbwgatb.    rights  which  may  be  saved.     It  may  be  a  little  obscure,  but  I  do 

not  think  we  can  account  for  that  proviso  in  the  way  Mr.  Keane's 

]^'  argument  would  require  if  committal  to  Newgate  under  civil  process 
was  to  be  put  an  end  to — that  every  committing  justice  mignt  still 
send  persons  under  civil  process  to  Newgate,  just  as  if  the  Act  had 
not  passed.  I  think  no  such  construction  as  that  can  be  put  on 
the  section^  and  consequently  the  only  question  in  this  case  is, 
whether  it  was  a  commitment  under  civil  process  ?  I  do  not  think 
it  is  necessary  to  repeat  what  has  been  said;  but,  taking  the 
definition  of  civil  process  to  be  process  to  enforce  payment  of  a 
liability  to  pay  a  sum  of  money,  and  criminal  process  for  enforcinc; 
payment  as  punishment,  [  thmk,  on  the  authority  of  EggintovLS 
case,  this  was  civil  process  and  not  in  the  nature  of  punishment ; 
and  that  being  so,  I  think  by  the  true  construction  of  this  Act  the 
keeper  of  Newgate  is  not  bound  to  take  him,  and  4he  keeper  of 
Whitecross-street  i»  bound  to  take  him  in,  which  is  really  the 
point  raised. 

Shee,  J. — I  am  of  the  same  opinion.  It  seems  to  me  perfectly 
dear,  for  the  reasons  already  given  by  my  Lord  and  my  brothers, 
that  this  was  dvil  process,  and  that  the  person  arrested  under  the 
warrant  was  a  person  to  be  confined,  vrithin  the  words  of  the  56th 
section  of  the  Act  of  Parliament,  under  civil  process.  Now  it  is 
also,  as  appears  to  me,  quite  clear  that,  previously  to  the  passing 
of  the  52  treo.  3,  c  209,  the  gaol  of  Newgate  was  the  common 
gaol  for  persons  to  be  confined  in,  whether  under  criminal  or  civil 
process,  and  by  the  56th  and  other  sections  of  that  Act  of  Parlia* 
ment  it  was  expressly  provided  that  for  the  future  the  gaol  of 
Newgate  ^  shall  be  appropriated  exclusively  to  the  confinement  of 
such  felous  and  other  persons  liable  to  be  confined  therein  as  are 
not  by  this  Act  authorised  to  be  confined  in  the  said  new  prison.^ 
Now  the  persons  authorised  by  this  Act  to  be  confined  in  the  said 
new  prison  are  persons  confined  under  civil  process ;  therefore,  as 
it  seems  to  me,  this  person  would  be  properly  confined  in  the  new 
prison  as  a  prisoner  under  civil  process.  Then  we  are  met  with 
the  suggestion  of  the  difficulty  arising  upon  the  words  of  the 
12  Vict.  c.  14,  under  which  this  person  was  committed,  the  words 
being  that  the  justices  shall  issue  their  warrant  of  commitment 
against  such  person,  and  order  such  person  to  be  imprisoned  in  the 
common  gaol  or  house  of  correction,  and  it  is  said  that  the  Act  of 
Parliament  passing  long  after  the  Act  of  the  52  Geo.  3,  must 
control  any  provisions  in  the  52  Geo.  3,  and  that  therefore  it  is 
still  open  to  the  justices  to  order  the  commitment  of  the  person 
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being  a  defaulter  under  the  provisions  of  tliis  Act  of  Parliament        ^^' 
to  the  common  gaol  of  Newgate.     But  it  seems  to  me,  on  the        j^^ 
other  hand,  that  this  Act  of  the  12  Vict.  c.  14,  must  be  taken  to  GoysBiioBOF 
have  been  passed  with  a  knowletlije  of,  and  with  some  reference  to,  WHiTBCRosa^ 

previous  Acts  of  Parliament  for  the  regulation  of  gaols  and  the        ' 

classification  of  prisoners  in  them — this  Act  of  the  52  Geo.  3,  as        Bko. 
respects  London  and  Middlesex,  and  the  Act  of  the  4  Geo.  4,  c.  63,        J'- 
as  to  the  classification  of  prisoners  in  other  counties,  and  that  we  qoyernobof 
may  well  read  this  particular  enactment  of  the  12  Vict.  c.  14,     Newgate. 
authorising  the  justices  to  order  such  person  to  be  imprisoned  in        —- 

the  common  gaol  or  house  of  correction,  as  meaning  ^^  order  such        ' 

person  to  be  imprisoned  in  the  coir:mon  gaol  for  such  persons, 
under  the  previous  Acts  of  Parliament  now  in  force."  Therefore, 
I  think,  under  the  provisions  of  the  52  Geo«  3,  this  prison  in 
Whitecross-street  was  the  common  gaol,  within  the  meaning  of 
this  Act  of  Victoria,  for  persons  imprisoned  under  civil  process  in 
the  county  of  Middlesex,  and  that  therefore  the  commitment  was 
properly  made  to  Whitecross-street. 

Judgment  for  the  Crown  in  Reg,  v.  The  Crovemor^  Sfc. 
in  fVhitecrosiHftreetf  and  for  defendant  in  Beg,  v.  TTie 
Governor  ofNewgaie, 
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OOUKT  OF  QUEEN'S  BENCH. 
November  26,  1864. 

^Before  Cookbubn,  CJ.,  Cbomffon,  J.,  Blackbubn,  J^ 

and  She£>  J.) 

FiSHEB  (appellant)  v.  Howabd  (respondent.)  (a) 

Traveller — Who  is — Refreshment-room  at  a  railway'Station — Prohibited 

hours, 

A  person  who  has  taken  a  raUway-ticketfor  a  journey  by  railway  at  the 
usual  time  before  the  starting  of  the  train,  is  a  traveller  within  the 
meaning  of  the  2  4f  ^  Vtct.  c.  47,  s.  42. 

A.  went  to  the  Victoria-station,  Pimlico,  on  a  Sunday,  and  obtained  a 
ticket  to  proceed  by  a  train  which  was  to  leave  the  station  at  ten 
minutes  before  one  o^cloch,  p.m.  At  twenty  minutes  before  one  o*cloch 
the  refreshment-room  at  the  said  station  was  opened,  and  thereupon  A. 
went  in  and  was  served  with  some  fermented  liquor: 

Held,  that  he  was  a  traveller,  and  that  no  penalty  was  incurred. 

THIS  was  a  case  stated  under  the  20  &  21  Vict.  c.  43,  upon  a 
conviction  by  a  metropolitan  police  magistrate  of  the  appel- 
lant, who  keeps  the  refreshment-rooms  at  the  Victoria-station, 
PimlicOy  for  an  offence  under  sect.  42  of  the  2  &  3  Vict.  c.  47 
(Metropolitan  Police  Act),  which  enacts,  ^*  That  no  licensed 
victualler  or  other  person  shall  open  his  house  within  the  metro- 
politan police  distnct  for  the  sale  of  wine,  spirits,  beer,  or  other 
fermented  or  distilled  liquors,  on  Sundays,  Christmas-day  and 
Good  Friday,  before  the  hour  of  one  in  the  afternoon,  except 
refreshment  for  travellers." 

It  appeared  from  the  facts  that  a  train  was  to  leave  the  Victoria- 
station  at  ten  minutes  to  one  o'clock  p.m.  on  Sunday,  the  18th 
Sept.,  and  that  at  twenty  minutes  to  one  o'clock  the  refreshment- 
room  was  opened  by  the  appellant,  and  that  twenty-five  persons 
who  had  taken  tickets  for  the  train  entered  the  refreshment-room, 
and  were  supplied  with  fermented  liquors.  There  was  no  evidence 
to  show  where  they  had  come  from,  or  that  they  were  residents  in 
the  metropolis. 

C  Pollock  now  appeared  for  the  respondent,  and  contended  that 
the  persons  supplied  with  liquors  were  not  travellers.     [Cbomp- 

(a)  Reported  bj  T.  W.  Sacspbbs,  Esq.,  Barruter-at-Lsw. 
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TON,  J. — ^Were  they  not  travellers  when  they  were  on  the  way  ?  Fmnra  (tpp.) 
It  18  sufficient  to  say  that  thev  were  passengers  in  every  sense  of     Howard 
the  word.     They  had  taken  their  tickets.     It  is  not  necessary  that       (resp.) 

the  train  should  have  been  in  motion.1      The  Leirislature  must  be       

taken  to  have  known  the  existence  of  such  places  as  refreshment-        ^^ 
rooms  at  a  railwaynstation,  and  in  sect.  10  of  the  27  &  28  Vict.  £hmday  trading 
c  64,  there  is  an  express  provision  relating  to  them.     Taking  a    —Travetttr. 
ticket  is  evidence  of  an  intention  to  travel ;  but  it  does  not  con- 
stitute a  person  a  traveller.     If  being  on  his  way  constitutes  a 
traveller,  a  person  going  along  the  Strand  from  his  house  to  the 
station  would  be  one,  and  so  entitled  to  knock  up  the  publicans 
for  refreshments. 

Crompton,  J. — ^It  is  not  necessary  to  say  how  that  nught  be ; 
but  certainly  when  a  person  has  taken  his  ticket  at  the  railway- 
station,  he  oecomes  a  traveller.  We  must  deal  with  such  a  case  as 
men  of  common  sense,  and  according  to  the  common  under- 
standing of  mankind,  such  a  person  is  a  traveller. 

Mbllob,  J. — It  is  obvious  what  was  the  intention  of  the  clause, 
and  it  was  certainly  never  intended  to  apply  to  such  a  case  as 
this. 

Shee,  J.,  concurred. 

Judgment  far  the  appellanL 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1865. 

(Before  Pollock,  C.B.,  Willes,  J.,  Pigott,  B.,  Shee,  J., 

and  Smith,  J.) 

Reg.  v.  Wm.  Fisheb.  (a) 

Maiicwus  injury  to  property^^DatMoging  a  tnachme  wUh  trntetU  to 
render  useless — 24  ^  25  Vict,  c.  97,  *.  15. 

The  working  parts  of  a  steam  threshing-machine  were  designedly  screwed 
too  tight,  which  prevented  it  from  working  ;  arid  the  plug  of  the  pump 
was  designedly  taken  out,  and  replaced  with  the  wrong  side  up,  so 
that  no  water  could  pass  from  the  pump  to  the  boiler  ;  and  the  pipe 
leading  from  the  plug  to  the  boiler  was  stopped  up  by  a  piece  of  sticky 
and  the  machine  was  thus  rendered  temporarily  useless,  and  exposed 
to  datiger.  But  when  the  working  parts  of  the  engine  were  loosened, 
the  plug  properly  replaced,  and  the  stick  taken  from  the  pipe,  the 
engine  was  as  good  as  before  these  acts  were  done : 

Held,  that  these  acts  constituted  damage  to  the  machine  within  the  24  Sf 
25  Vict.  c.  97,  s.  15. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Suffolk  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  county  of 
Suffolk,  held  by  adjournment  at  Bury  St.  Edmunds  on  the  4th 
July  1865,  William  Fisher  was  arraigned  upon  an  indictment 
framed  on  the  15th  section  of  the  statute  24  &  25  Vict.  c.  97^ 
which  charged  that  he  unlawfully,  maliciously,  and  feloniously 
damaged  with  intent  to  destroy  or  render  useless  a  certain  threshing 
machine,  the  property  of  Edward  Kersey  Green. 

At  the  trial  it  was  shown  that  the  engine  in  question  had  been 
under  the  prisoner's  care  as  engine  driver  and  servant  to  the 
prosecutor,  and  that  on  Saturday  the  6th  of  May  last,  in  conse- 
quence of  a  difference  between  him  and  the  prosecutor,  the 
prisoner  left  prosecutor's  service.  On  Monday  the  8th  May  last 
the  prisoner  did  not  come  to  work,  but  in  the  course  of  the  day 
he  told  the  prosecutor  that  he  had  not  a  man  who  could  drive  the 
engine,  and  that  he  would  be  glad  to  take  him  back.  When 
prosecutor  and  his  other  men  went  to  work  the  engine  they  got 

(a)  Reported  by  JoHS  Thompsor,  Esq.,  Barrister-tt-Law. 
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up  the  steam  and  tried  to  start  it,  bat  found  they  could  not  get  it        '^■o. 
to  move ;  they  then  unscrewed  the  engine  to  ascertain  the  cause,  y^^  Fisheb 

when  they  discovered  that  the  working  parts  of  the  engine  had        

been  so  tightly  screwed  up  that  the  steam  power  of  the  engine  was        i^^s. 
not  sufficient  to  set  them  in  motion,  and  it  was  proved  that  this  j^^^^J^  /„. 
must  have  been  the  result  of  design,  and  not  of  accident.     Tiiey  jury— Damage 
also  discovered  that  the  plug  of  the  pump  which  supplier  the    *oanengins. 
engine  boiler  with  cold  water  had  been  taken  out,  and  replaced 
with  the  wrong  side  up,  so  that  no  water  could  pass  from  the  pump 
into  the  boiler,  and  this  also  it  was  deposed  must  have  been  done 
designedly,  and  could  not  have   been  accidental.     They  further 
found  that  the  pipe  leading  from  the  plug  of  the  pump  to  the 
boiler  had  been  stopped  up  by  a  piece  of  stick  being  thrust  up  it, 
80  that,  even  supposing  that  water  could  have  passed  through  the 
plug,  it  could  not  have  got  through  the  pipe  into  the  boiler. 

The  engine  was  thus  rendered  temporarily  useless,  and  it  took 
the  prosecutor  and  his  men  two  hours  to  get  it  to  work ;  and  it 
was,  moreover,  shown  that  if  the  fire  had  been  kept  up  the  plunger 
of  the  pump  would  have  forced  the  pump  off  the  boiler,  and  also 
that  the  water  in  the  boiler  would  have  become  exhausted,  and 
the  boiler  would  have  burst,  and  serious  consequences  would  have 
ensued ;  but  it  was  admitted  by  the  prosecutor  that  when  the 
working  parts  of  the  engine  had  been  loosened^  the  plug  taken 
out  and  properly  replaced,  and  the  obstruction  from  the  pipe 
had  been  removed,  the  engine  was  just  as  good  as  before. 
Various  circumstances  tended  to  show  that  these  acts  had  been 
done  by  the  prisoner. 

Upon  these  facts  it  was  objected  by  the  counsel  for  the  prisoner 
that  there  had  been  no  offence  committed  within  the  meaning  of 
the  statute,  inasmuch  as  there  had  been  no  actual  damage  done  to 
the  engin& 

The  Court  left  the  case  to  the  jury,  and  directed  them  that  the 
preventing  the  machine  from  working  was  '^  doing  damage,"  and 
the  jury  found  the  prisoner  guilty. 

Upon  the  application  of  counsel  for  the  prisoner,  the  Court 
decided  to  reserve  the  question  of  law  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved : 

^^  Whether,  upon  the  facts  stated,  the  temporary  injury  to  the 
engine  was  such  a  malicious  damage  as  to  bring  the  prisoner  under 
the  penalties  of  the  statute,  and  whether  the  prisoner  was  properly 
convicted." 

The  prisoner  was  discharged  upon  recognisances  of  bail  to 
appear  and  receive  judgment  when  called  upon. 

HiUnm  Mills^  for  the  prisoner. — The  conviction  cannot  be 
sustained.  The  indictment  is  for  damaging,  with  intent  to  render 
useless,  a  certain  threshing  machine.  To  support  -such  an  indict- 
ment some  actual  injury  or  damage  must  be  shown  to  have  been 
done  to  the  machine.  Here  there  was  no  injury  or  damage  to  the 
machine  itself.  There  was  an  obstruction,  which  could  be 
removed,  and  when  removed  the  machine  was  in  as  good  working 
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Rko.        condition  as  ever.     If   any  damage  had   been   caused    by  the 
Wm.  Fishbb.  obstruction,  the  case  would  have  come  within  the  section,  but  the 

discovery  was  made  before  any  damage  ensued.     In  all  the  decided 

^^  cases  that  bear  on  the  construction  of  sect.  15  of  the  24  &  25  Vict. 
Malicious  In-  ^'  ^^'  there  was  a  removal  of  some  part  of  the  machine  and  positive 
jttry—Vamas^ injury  to  it  [PiGOTT,  B. — There  was  some  damage  here;  it 
to  an  engine,  required  time  and  labour  to  put  the  machine  in  proper  working 
order  again.]  That  is  not  the  kind  of  damage  contemplated  by 
this  section.  In  Reff.  v.  Gray,  7  Cox  O.  0.  326,  26  L.  J.  203, 
M.  C,  to  support  a  conviction  for  bodily  injury  dangerous  to  life 
under  7  Will.  4  &  1  Vict.  c.  85,  s.  2,  it  was  held  that  it  was  not 
enough  to  prove  temporary  functional  derangement  such  as 
congestion  of  the  lungs  and  heart,  arising  from  exposure  to  cold, 
but  lesion  of  some  of  the  organs  must  be  shown.  The  principle 
of  that  decision  applies  in  the  present  case.  [Willes,  J. — 
There  was  lesion  liere  in  the  sense  of  a  dislocation  of  the 
parts  of  the  engine.]  The  29th  section  of  the  24  and  25  Viet, 
c.  97,  provides  for  this  veiy  oifence,  viz.,  obstructing  the  parts  of 
a  machine  so  as  to  render  it  useless.  And  the  prisoner  might  have 
been  indicted  under  that  section,  but  he  was  not :  or  the  prisoner 
might  have  been  convicted  of  an  attempt  to  damage  upon  the 
present  indictment,  but  that  view  was  not  left  to  the  jury. 
Orridffe,  for  the  prosecution,  was  not  called  upon  to  argue. 
Pollock,  C.  B. — We  are  all  of  opinion  that  the  conviction  in 
this  case  should  be  supported.  My  brother  Willes  has  suggested 
the  case  of  spiking  a  gun.  In  such  a  case  there  is  no  actual  damage 
done  to  the  gun  which  has  been  spiked,  as  the  spike  can  be  taken 
out ;  but  though  the  gun  is  not  damaged,  it  is  rendered  useless  by 
being  spiked.  It  is  damaged  for  the  purpose  of  rendering  it 
useless.  It  has  been  argued  that  the  word  damage  in  the  statute 
does  not  include  such  an  act  as  was  done  to  the  machine  in  this 
case ;  but  it  is  impossible  to  say  that  a  machine  is  not  damaged 
when  something  is  put  in  it  which,  if  the  water  is  allowed  to  go 
on  boiling,  will  cause  it  to  burst.  The  word  ^^  damage  "  is  added 
to  the  other  words  "  cut,"  *'  break,"  or  **  destroy,"  in  the  section. 
And  can  it  be  said  that  a  machine  is  not  damaged  when  its  parts 
are  so  displaced  that  if  the  machine  goes  on  working  it  will  break 
itself?  Until  the  parts  of  this  threshing  machine  were  replaced 
it  was  perfectly  useless.  For  these  reasons  we  are  of  opinion  that 
the  conviction  ought  to  be  affirmed. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  11,  1865. 

(Before  Pollock,  C.B.,  Willes,  J.,  Pigott,  B.,  Shee,  J., 

and  Smith,  J.) 

Reg.  v.  Fbancis  Naylor.  {a) 

False  pretences — Fraudulent  inient'-^Payinent  for  the  goods  obtained. 

Where  goods  were  obtainedfrom  the  prosecutor^  and  he  was  induced  to  part 
with  them  on  the  false  representation  that  M.  had  ordered  them,  and 
the  prosecutor  sefit  them  from  his  premises  addressed  to  M,,  from  whom 
the  prisoner  got  them^  he  having  previously  told  M.  that  the  goods 
would  be  forwarded  to  his  {M,*s)  premises  for  him^  the  prisoner : 

Held,  that  the  prisoner  was  guilty  of  obtaining  the  goods  by  false  pre- 
tences, although  he  might  really  have  intended  at  the  time  he  made  the 
pretence  to  pay  for  them  himself  when  able  to  do  so. 

CASE  reserved  by  Alfred  Coxon,  Deputy  Recorder  of  the  City 
of  Chester. 

This  prisoner  was  tried  before  me  at  the  Quarter  Sessions  for 
the  City  of  Chester  on  the  14th  July^  1865. 

There  were  three  counts  in  the  indictment,  but  the  only  one 
which  became  material  was  the  second,  which  stated  ^^  That  the 
said  Francis  Naylor  unlawfully,  knowingly,  and  designedly,  did  in 
a  certain  letter  written  by  him,  the  said  Francis  Naylor,  and  sent 
by  him  to  the  said  Mary  Ingram,  falsely  pretend  to  the  said  Mary 
Ingram  that  the  said  Francis  Naylor  had  seen  a  person  named 
Moss  (meaning  one  Elias  Moss,  of  Roscoe  Arcade,  in  the  town  of 
Liverpool,  furniture  broker,  the  said  Elias  Moss  then  and  long 
before  being  well  known  to  the  said  Mary  Ingram  as  a  furniture 
broker),  and  that  the  said  Elias  Moss  was  furnishing  a  house  and 
wanted  two  Kidderminster  carpets,  two  felt  carpets,  and  twelve 
yards  of  stair-carpet,  and  that  the  said  Elias  Moss  wanted  the  said 
carpets  to  come  by  passenger  train ;  by  means  of  which  said  false 
pretences  contained  in  the  said  letter  the  said  Francis  Naylor  did 
then  unlawfully  obtain  from  the  said  Mary  Ingram  two  Kidder- 
minster carpets,  two  felt  carpets,  and  twelve  yards  of  stair  carpet, 
with  intent  thereby  then  to  defraud,  whereas  in  truth  and  in  f'act 
the  said  Francis  Naylor  had  not  then  seen  the  said  Elias  Moss, 

(a)  Reverted  by  John  Tuomtsom,  Esq.,  Barribterat-Law. 
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Beo.        nor  did  the  said  Elias  Moss  then  want  the  said  carpets,  or  any 

FRi^cTs     carpets,  to  come  by  passenger  train,  nor  had  the  said  Elias  Moss 

Natlob.     then  ordered  the  said  carpets  or  any  carpets  whatsoever,  to  the 

great  damage  and  deception  of  the  said  Mary  Ingram^  to  the  evil 

example/'  &c 

Falt€  jn-etencea  It  was  proved  that  the  prosecutrix,  Mary  Ingram,  at  the  time 
—Inutu.  of  the  transaction  in  question  carried  on  the  business  of  an 
upholsterer  and  furniture  dealer  at  Chester.  That  for  some  con- 
siderable time  prior  to  the  month  of  January,  1865,  the  prisoner 
had  been  employed  by  the  prosecutrix  to  procure  orders  for  goods 
to  be  supplied  by  her.  That  during  the  six  months  prior  to  the 
transaction  in  question  goods  to  a  considerable  amount  had  been 
supplied  by  the  prosecutrix  in  consequence  of  representations  by 
the  prisoner  that  he  had  received  orders  for  them.  That  in  the 
month  of  January,  1865,  the  prisoner  wrote  a  letter  to  the  pro- 
secutrix containing  the  statement  set  out  in  the  second  count,  that 
is  to  say,  that  a  person  named  Moss,  a  furniture  dealer  at  Liver- 
pool, was  in  want  of  some  carpets  of  sizes  and  descriptions  men- 
tioned in  the  letter,  and  that  such  carpets  were  to  be  sent  by 
passenger  train  to  Moss's  place  of  business.  In  consequence  of 
this  letter  the  prosecutrix  forwarded  by  railway  a  pacKage  con- 
taining carpets  of  the  size  and  description  mentioned  m  the  letter, 
such  package  being  directed  to  Moss  at  his  place  of  business  at 
Liverpool,  where  it  arrived  in  due  course.  The  value  of  the 
carpets  so  sent  was  1 2L  Prior  to  the  arrival  of  the  package  the 
prisoner,  who  had  been  previously  acquainted  with  Mloss  and  also 
with  persons  in  his  employment,  applied  to  one  of  such  persons, 
stating  that  he  expected  a  package  of  carpets  from  Chester  to  be 
sent  to  Moss's,  and  requested  that  it  might  be  permitted  to  remain 
there.  Permission  was  given,  and  after  the  arrival  of  the  carpets 
at  Moss's,  the  prisoner  applied  there  for  them,  and  they  were 
delivered  to  him. 

The  statement  in  the  letter  that  Moss  was  in  want  of  the 
carpets  was  false.  Neither  Moss  nor  any  person  in  his  employ- 
ment had  had  any  communication  with  the  prisoner  about  carpets 
prior  to  his  writing  the  letter  containing  such  statement. 

The  prosecutrix,  in  cross-examination,  stated  that  payments  on 
account  had  been  made  to  her  by  the  prisoner  both  prior  and 
subsequent  to  the  transaction  in  question,  and  that  such  payments 
amounted  to  465^,  but  that  the  carpets  in  question  had  never 
been  paid  for. 

She  further  stated  on  cross-examination  that,  prior  to  the 
transaction  in  question,  the  prisoner  had  accepted  bills  of  ex- 
change for  her  accommodation.  She  also  stated  that  she  expected 
to  receive  the  price  of  the  carpets  from  the  prisoner,  but  that  she 
supplied  them  in  consequence  of  his  representation  that  Moss 
wanted  them,  as  she  knew  that  Moss  was  a  respectable  and 
solvent  person. 

The  jury  found,  in  answer  to  questions  put  by  me,  that  the 
prisoner's  statement  that  Moss  wanted  tlie  carpets  was  false  to  his 
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knowledge;  that  he  made  it  to  induce  the  prosecutrix  to  part        ^^' 
with  the  carpets;    that  the    prosecutrix   was    induced   to   part      francis 
with  the  carpets  by  reason  of  such  false  pretence ;  that  the  pri*     Natlor. 
soner  at  the  time  he  made  the  pretence  and  obtained  ihe  carpets 
intended  to  pay  the  prosecutrix  the  price  of  them  when  it  should 

be  in  his  power  to  do  so.  FaUe  pretmcet 

Upon  this  finding  the  counsel  for  the  prisoner  contended  that      —inUnL 
the  jury  had  negatived  the  intention  to  defraud,  and  consequently 
that  the  prisoner  was  entitled  to  a  verdict  of  not  guilty. 

I  entertained  some  doubt  upon  the  question,  and  therefore 
reserved  it  for  the  consideration  of  the  Court  for  Crown  Cases 
Aeserved*  I  directed  a  verdict  of  guilty  to  be  entered,  but  post- 
poned judgment^  and  the  prisoner  was  discharged  upon  recog- 
nisance of  bail  to  appear  and  receive  judgment. 

The  question  for  the  consideration  of  the  Court  is,  whether, 
upon  the  facts  above  stated  and  the  finding  of  the  jury,  a  verdict 
of  guilty  or  a  verdict  of  not  guilty  ought  to  have  been  entered. 

ffo  counsel  appeared  on  either  side. 

Pollock,  C  B. — We  are  all  of  opinion  that  this  conviction 
must  be  affirmed. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1865. 

(Before  Pollock,  C.B.,  Willes,  J.,  Pigott,  B.,  Shee,  J., 

and  Smith,  J.) 

Reg.  v.  Cubgenwen.  (a) 

Bigamy —  Wif^e  absence  far  seven  years — Burden  of  proof  as  to 

knowledge  of  her  being  alive. 

Where  it  was  proved^  on  an  indictmenifor  bigamy^  that  the  prisoner  and 
his  wife  had  been  living  apart  for  seven  years  preceding  the  second 
marriage^  and  it  was  equally  probable  that  he  did  not  know^  as  thcU  he 
did  knowy  that  his  wife  was  living  at  the  time  of  the  second  marriage  : 

Held,  that  it  was  for  the  prosecution  to  prove  that  he  did  know  that  fact, 

CASE  resenred  for  the  opinion  of  this  Court  by  Mr.  Justice 
Willes. 

The  accused  was  tried  before  me  at  the  last  Cornwall  Assizes 
for  bigamy,  when  the  question  arose  whether  when  a  husband  and 
wife  have  lived  apart  for  seven  years,  and  he  marries  again,  there 
being  no  evidence  to  show  his  knowledge  of  the  existence  of  his 
first  wife  (so  to  speak)  he  is  liable  to  be  convicted  of  bigamy, 
unless  he  can  prove  that  at  the  time  of  the  second  marriage  he  did 
not  know  of  his  wife  being  alive,  in  other  words  whether  the 
burden  of  proof  of  absence  of  such  knowledge  rests  upon  the 
prisoner ;  a  question  left  undecided  in  Reg.  v.  Briygs^  C.  C.  R. 
Tfov.  1856,  reported  in  1  Dears.  &  Bell,  98;  7  Cox  C.  C.  175 ; 
26  L.  J.  7,  M.  C. 

The  prisoner  was  a  man-of-war's  man. 

The  first  marriage  was  to  one  Charlotte  Cur^enwen,  on  the  Ist 
day  of  September,  1852,  at  Buryan,  in  Comwful. 

After  tne  marriage  the  couple  went  to  Ireland,  where  the 
prisoner  was  then  in  the  coast-guard  service,  and  they  lived 
together  until  June,  1853,  when,  in  consequence  of  some  disagree- 
ment, she  left  him  and  returned  to  her  father's  house  at  Buryan. 

In  January,  1854,  the  prisoner  went  to  Portsmouth  to  join  a  ship 
of  war,  which  was  proceeding  to  the  Baltic,  and  was  afterwards 
engaged  in  the  Russian  war. 

(a)  Reported  bj  Johh  TuoMrfiOHi  Esq.,  Barrister-at-Law. 
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TTpon  that  occasion  the  first  wife  went  to  Portsmouth  to  see  the        K>o* 
prisoner  off,  and  after  doing  so,  she,  in  or  about  March,  1854,  («uBouiwiar. 

returned  to  her  father's  house,  where  she  remained  without  seeing       

or  corresponding  with  her  husband,  or,  so  far  as  the  evidence  went,        ^^^^ 
knowing  whether  he  was  dead  or  alive,  until  shortly  before  the     jgZ^^ 

prosecution.  ^  Proof  of  firat 

There  was  no  evidence  that  he  had  in  the  meantime  ever  been  wf^hemgaUve, 
near  where  she  lived,  or  had  seen,  or  heard  of  her  or  any  member 
of  her  family,  or  known  whether  she  was  dead  or  alive* 

After  the  war,  but  at  what  precise  time  did  not  appear,  the 
prisoner  returned  to  England,  and  was  again  employed  in  the 
coast-guard. 

On  the  9th  July,  1862,  the  prisoner  being  then  at  the  coast* 
guard  station,  at  a  small  place  upon  the  coast  of  Devon,  contracted 
the  second  marriage  with  one  Eliza  Hardy,  and  they  lived  together 
as  man  and  wife  undisturbed  until  this  prosecution. 

A  short  time  before  the  prosecution  he  was  promoted  and 
sent  to  a  station  in  Cornwall,  about  twenty  miles  from  where  his 
first  wife  was  living.     This  led  to  the  proceedings. 

It  appears,  therefore,  that  the  prisoner  and  his  first  wife  had 
been  living  apart  for  more  than  eight  years  at  the  time  of  the 
second  marriage,  and  under  circumstances  in  which  it  was  at  least 
equally  probable  that  he  did  not  know,  as  that  he  did  know,  of  his 
first  wife  being  alive,  if  not,  indeed,  as  I  am  inclined  to  think, 
more  probable  that  he  did  not  know. 

A  statement  of  the  prisoner  before  the  magistrate  was  put  in, 
but,  fairly  construed,  it  amounted  only  to  an  admission  of  having 
been  nuurried  twice,  and  of  his  then,  that  is,  when  before  the 
magistrates,  knowing  that  hia  first  wife  was  alive. 

Mr.  Prideauz,  for  the  prisoner,  contended  that  there  was  no 
evidence  upon  which  a  conviction  could  properly  take  place,  and 
that  the  burden  of  proving  absence  of  knowledge  was  not  upon 
the  prisoner. 

Ejiowing  that  the  question  of  burden  of  proof  in  these  cases 
was  unsettled,  I  determined,  in  the  event  of  a  conviction,  to 
reserve  these  objections,  and  I  directed  the  jury,  in  substance,  that 
the  fact  of  the  second  marriage,  whilst  the  first  wife  was  alive, 
made  a  primd  facie  case,  and  that  the  burden  was  upon  the 
prisoner  to  bring  himself  within  the  exception  in  the  statute,  and 
It  being  clear  that  the  living  apart  for  seven  years  was  proved,  they 
ought  to  acquit  him  if  they  were  satisfied  that  he  did  not  know  of 
his  wife  being  alive  within  the  seven  years,  and  convict  if  the 
evidence  did  not  so  satisfy  them. 

The  jury  found  the  prisoner  guilty,  and  I  let  him  out  on  bail 
until  the  opinion  of  the  Court  for  Crown  Cases  Reserved  was 
taken  upon  the  propriety  of  the  conviction. 

J.   S.   WiLLES. 

No  counsel  appeared  on  either  side. 

Prideaux  {amicus  curies)  referred  to  Reg.  v.  Heatan,  3  Fos,  &  Fin. 
819,  where,  upon  an  indictment  for  bigamy,  Wightman,  J.,  held 
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Bbo.        that  the  burden  of  proving  that  the  prisoner  knew  of  the  first  wife 
CuBomiwBv   ^^i^S  ^ve  within  seven  years  was  upon  the  prosecution ;  and  alsa 

'  to  Reg.  V.  Ellis,  1  Fos.  &  Fin.  309,  where  Willes,  J.,  said  that  if 

1865.        the  husband  has  been  living  apart  from  his  wife  for  seven  years 
Bigm^       under  such  circumstances  as  to  raise  a  probability  that  he  supposed 
Proof  of  firit  that  she  was  dead  when  he  re-married,  evidence  might  be  necessary 
wifehemgolMe.  that  he  knew  his  first  wife  was  alive. 

P0LLOGS9  C.  B. — It  appears  from  the  statement  of  the  learned 
judge  who  tried  the  prisoner,  that  the  prisoner  and  his  first  wife 
had  been  living  apart  for  more  than  eight  years  at  the  time  of  the 
second  marriage,  and  under  circumstances  in  which  it  was  at  the 
least  equally  probable  that  he  did  not  know,  as  that  he  did  know^ 
of  his  first  wife  being  alive;  if  not,  indeed,  as  the  learned  judge 
was  inclined  to  think  more  probable,  that  he  did  not  know.  In 
such  cases  the  question  has  arisen  more  than  once  as  to  the  know- 
ledge of  the  first  wife  being  alive,  whether  it  was  incumbent  on 
the  prisoner  to  give  proof  of  the  negative  or  not.  We  all  think 
that  it  is  very  inconvenient  to  use  the  term  **  burden  of  proof," 
except  where  a  party  is  called  upon  to  prove  an  affirmative.  Our 
attention  has  been  called  to  a  note  in  the  4th  edition  of  ^^  Russell  on 
Crimes'*  [Vol.  I.,  p.  270,  note  (/)],  by  Mr,  Greaves,  in  which  he  says 
that  it  appears  to  have  been  adopted  as  a  rule,  that  the  burden  of 
proof  in  such  cases  is  on  the  prisoner.  We  however  think  that  it 
,  18  certainly  contrary  to  the  general  spirit  of  the  English  law  that  a 
prisoner  should  be  called  upon  to  prove  a  negative ;  and  that  it  is 
safer  to  adhere  to  the  rule  laid  down  by  Wightman,  J.,  in  Reg.  v. 
HeatoHf  cited  by  Mr.  Prideaux.  We  therefore  think,  especially 
under  the  circumstances  of  this  case,  that  it  is  much  better,  and 
far  more  consistent  with  the  general  doctrines  of  the  criminal  law, 
to  adopt  the  opinion  of  the  late  Wightman,  J.,  and  to  pronounce 
judgment  in  this  case  according  thereto.  The  conviction,  therefore, 
must  be  quashed. 

The  rest  of  the  Court  concurred. 

Qmtnctian  ^/uashed. 


CIUMINAIi  LAW    CASES.  155 


COURT  OF  CRIMINAL  APPEAL. 

January  20,  1866. 

(Before  Eble,  C.J.,  Mabtin,  B.,  Keating.  J.,  Mellor,  J., 

and  Lush,  J.) 

Reg.  v.  Rice  and  Wilson,  (a) 

Disorderly  house-^Commcn  nuisance — Evidence. 

To  render  persons  indictable  for  keeping  a  common  and  disorderly  house, 
4rc.,  it  is  not  necessary  that  the  disorderly  conduct  should  be  seen  from 
the  exterior  of  the  house.  Evidence  of  men  and  prostitutes  constantly 
meeting  there  for  immoral  purposes,  and  of  the  defendants  receiving 
gain  therefrom,  is  sufficient  to  sustain  the  indictment. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Deputy- 
Recorder  of  Chester. 

The  defendants  were  tried  before  me  at  the  Quarter  Sessions 
for  the  city  of  Chester  on  the  14th  July,  1865. 

The  indictment  upon  which  they  were  tried  stated  that  they 
^*  unlawfully  did  keep  and  maintain  a  certain  common  ill-governed 
and  disorderly  house,  and  in  the  said  house  for  the  lucre  and  gain 
of  them,  the  said  P.  Rice  and  M.  Wilson,  certain  persons,  as  well 
men  as  women,  of  evil  name  and  fame  and  of  dishonest  conver- 
sation, then  and  there  unlawfully  and  wilfully  did  cause  and 
procure  to  frequent  and  come  together,  and  the  said  men  and 
women  in  the  house  of  them,  the  said  P.  Rice  and  M.  Wilson,  at 
unlawful  times,  as  well  in  the  night  as  in  the  day,  then  and  there 
to  be  and  remain  drinking,  tippling,  whoring,  and  misbehaving 
themselves,  unlawfully  and  wilfully  did  permit,  and  yet  do  permit, 
to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  Lady  the  Queen,  there  inhabiting,  being,  residing,  and 
passing,  to  the  evil  example  of  all  others  in  like  case  offending 
against  the  peace,"  &c. 

It  was  proved  that  the  prisoners  acted  as  master  and  mistress 
of  a  house  at  Chester.  That  the  house  was  frequented  by  prosti- 
tutes, who  were  constantly  in  the  habit  of  bringing  men  there  for 
the  purposes  of  prostitution,  and  that  this  was  done  with  the 
knowledge  and  assent  of  the  prisoners.     It  was  further  proved 

(a)  Reported  bj  John  Thompson,  Esq.,  Barrister-at-Uw. 
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Bbo.  that  when  a  prostitute  brought  a  man  to  this  house  for  such  pur- 
RicK^AicD  pos^  ^^^^  prostitute  and  man  were  allowed  hj  the  prisoners  to 
Wilson,      have  the  use  of  a  bedroom  in  the  house  either  for  a  whole  night 

or  for  a  shorter  period.    That  when  such  prostitute  and  man 

^^^^'       occupied  the  room  for  a  whole  nighty  the  sum  of  58.,  was  chained 
Duorderiy    by  the  defendants  and  paid  by  the  prostitute  or  man  to  the  defen- 
*^«*«— ^-  dants  for  the  use  of  the  room.  When  occupied  for  a  shorter  period, 
'^^i^.^'^  the  sum  of  2«.  &d.  was  charged  by  and  paid  to  them. 

There  was  no  evidence  that  any  indecency  or  disorderly  conduct 
was  perceptible  from  the  exterior  of  the  house. 

It  was  contended  by  the  counsel  for  the  defendants  that  there 
was  no  proof  that  the  house  was  so  conducted  as  to  be  a  conmion 
nuisance,  and  consequently  that  the  indictment  was  not  proved. 

He  declined  to  address  the  jury,  stating  that  he  could  not  contest 
the  truth  of  the  facts  above  stated. 

I  directed  the  jury  to  find  a  verdict  of  guilty,  and  a  verdict  of 
guilty  was  entered,  but  I  postponed  judgment  until  the  opinion 
of  the  Court  for  Crown  Cases  Beserved  upon  the  above  case  should 
be  obtained ;  and  the  defendants  were  discharged  on  recognisance 
of  bail  to  appear  and  receive  judgment. 

The  question  for  the  consideration  of  the  Court  is,  whether  upon 
the  facts  so  proved  the  defendants  were  guilty  of  an  indictable 
offence  as  charged  in  the  indictment. 

Alfred  Coxon, 
Deputy  Recorder  of  the  City  of  Chester. 
No  counsel  was  instructed  on  either  side. 
Eble,  C.J. — In  this  case  the  conviction  will  be  affirmed. 

Conviction  affirmed. 
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COUKT  OF  CRIMINAL  APPEAL. 
November  11,  1865, 

(Before  Pollock,  C,B.,  Willes,  J.,  Pigott,  B.,  Shee,  J., 

and  Smith,  J.) 

Reg.  v.  Fbedebtck  Beale.  (a) 

Attempt  to  have  carnal  knowledge  of  a  girl  under  ten — Consent — 24  ^ 

25  Vict.  c.  100,  *.  56. 

On  an  indictment  for  attempting  to  have  carnal  knowledge  of  a  girl 
under  ten  years  of  age^  consent  by  the  girl  is  no  defence, 

CASE  reserved  by  E.  W.  Cox,  Esq.,  Deputy-Assistant  Judge 
of  Middlesex  Sessions. 

Frederick  Beale  was  indicted  and  tried  at  the  Middlesex 
Sessions,  on  the  23rd  August,  1865,  for  unlawfully  attempting  to 
have  carnal  knowledge  or  Mary  Jane  Catherine  Green,  a  child 
under  the  age  of  ten  years.  The  indictment  also  contained  a 
second  count  for  assaulting  the  said  Mary  Jane  Catherine  Green, 
with  intent  to  carnally  know  and  abuse  her ;  and  a  third  count  for 
indecent  assault. 

Mary  Jane  Catherine  Green  proved  that  she  was  nearly  ten 
years  old ;  that  she  lived  with  her  father  and  mother,  and  that  the 
prisoner  was  a  lodger  in  their  house.  On  the  day  in  question  she 
went  into  his  room,  when  he  pulled  her  between  his  knees,  raised 
her  clothes,  took  dawn  his  trousers,  and  indecently  assaulted  her. 
He  hurt  her  a  little,  on  which  she  cried  out  ^*  Oh  ";  but  she  did 
nothing  to  prevent  him,  and  made  no  objection  to  the  act.  He 
told  her  not  to  tell  her  mother ;  and  she  did  not,  in  fact,  tell  of  it 
until  some  days  after,  when  a  discharge  was  discovered,  which  the 
medical  man  proved  to  be  gonorrhoea. 

Upon  this  evidence,  it  was  contended  by  the  counsel  for  the 
prisoner  that,  inasmuch  as  the  child  had  consented  to  the  act  done 
to  her,  there  was  no  assault  in  law ;  an  assault  implying  an  act  done 
with  more  or  less  of  force  used  against  the  will  of  the  party,  and 
that,  therefore,  the  prisoner  must  be  acquitted  upon  the  second 
and  third  counts,  both  of  which  charged  assaults.     It  was  also 

(a)  Reported  bj  John  Thompson,  Esq.,  BarrUter-aUlaw. 
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Bko.        contended  that,  although  it  was  made  a  statutable  offence  to  have 

Fbbdbrick    carnal  knowledge  of  a  child  of  that  age,  without  regard  to  her 

Bbalb.      consent  or  non- consent;  yet  in  thi^  case  the  prisoner  being  only 

indicted  for  the  attempt,  could  not  be  convicted  upon  the  first 

'       count,  because  the  child  could  consent  to  the  attempt,  although 

Atun^ttohave  not  to  the  Complete  offence,  and,  in  fact,  didiconsent. 

canMlhujW'        He  cited  the  recent  case  of  Reg.  v.  JohnsoUy  34  L,  J.  192,  M.  0. ; 

^^unfT  10  Cox  C.  C.  114,  in  support     He  contended  also  that,  upon 

CoMent.      the  authority  of  Beg.  v.  Ready  18  L.  J.  88,  M.  C. ;  1  Den.  337 ; 

3  Cox  C.  C.  266 ;  and  Rea.  v.  Cockbvm,  3  Cox  C.  C.  543 ;  and 

Reff.  y.  Mehegatiy  7  Cox  C.  C*  145,  tender  years  did  not  affect 

the  rule. 

I  directed  the  jury  that,  if  they  were  satisfied  that  the  girl 
actually  consented  to  the  act  being  done  to  her,  they  should  acquit 
the  prisoner,  but  that  consent  meant  a  willing  mind  on  her  part 
to  allow  the  act  to  be  done,  and  that,  if  from  her  tender  years  not 
knowing  what  was  bein^  done,  she  merely  submitted,  without  the 
exercise  of  any  will  by  her,  it  would  be  such  an  assault  in  law  as 
would  support  the  indictment. 

The  jury  found  the  prisoner  guilty  for  that  the  child  was  too 
young  to  know  what  it  was  she  was  doing,  and  therefore  consented 
to  the  act  done  by  the  prisoner. 

On  the  application  of  the  counsel  for  the  prisoner,  I  reserved 
the  point,  and  the  questions  for  the  Court  are : 

Whether,  upon  the  facts  proved,  and  the  finding  of  the  jury 
that  the  child  consented  for  the  reason  stated,  the  prisoner  was 
rightly  convicted  of  a  misdemeanor  in  attempting  to  know  and 
abuse  a  child  under  twelve  years  of  age,  as  charged  in  the  first 
count  of  the  indictment,  notwithstanding  the  consent  of  the  child, 
and  also  whether  he  was  guilty  of  an  indecent  assault. 

Prentice  for  the  prisoner. — The  case  was  reserved  to  see  whether 
the  case  of  Jteg.  v.  Mehegauy  7  Cox  C.  C.  145  (a),  was  to  be 
supported.  [Willes,  J. — That  case  was  for  an  attempt  to 
commit  an  offence,  where  the  absence  of  consent  would  be  neces- 
sary.]    If  that  is  so,  this  conviction  cannot  be  assailed. 

F,  Lewisy  for  the  prosecution,  was  not  called  upon  to  argue. 

Pollock,  C.  B. — The  learned  judge  at  the  trial  seems  to  have 
thought  that  a  full  and  ample  consent  on  the  part  of  the  child 
would  have  freed  the  prisoner  from  liability,  and  that  a  consent  by 
the  child  under  the  circumstances  stated,  she  not  knowing  what 
she  was  doing,  was  consistent  with  the  prisoner*s  liability  to  be 
indicted  for  the  offence.  That  impression  was  unfounded.  The 
consent  of  the  child  was  quite  unimportant.  The  charge  was  an 
attempt  to  commit  a  crime  with  respect  to  the  commission  of 
which  the  consent  of  the  child  is  wholly  unimportant,  and  the 
jury  found  the  prisoner  guilty,  but  that  the  child  gave  a  qualified 

(a)  In  Reg.  v.  Mthegan^  the  indictment  was,  "that  lie  did  assault  and  unlawfallj  attempt 
to  carnally  know  and  abnse,"  of  wbioh,  as  explained  by  Patteson,  J.,  in  Rex  v.  3fartin, 
9  C.  &  P.  213,  the  essence  is  an  assault,  and  not  the  attempting  to  have  carnal  knowledge  ; 
and  as  ruled  in  that  ease,  consent  or  non-consent  is  material  on  snch  an  indictment. 
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oonseni*     They  have  found  that  the  man  did  acts  which  clearly       Bm. 
showed  his  intention,  and  the  consent  was  animportant.     We  are    fbbdbbiok 
of  opinipn,  therefore,  that  the  conviction  should  he  supported.  Bbalx. 

The  rest  of  the  Court  concurred. 

ConvicUan  crffirmed. 
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COURT  OF  CRIMINAL  APPEAL.. 

November  U,  1865. 

(Before  Pollock,  C.B.,  Willbs,  J.,  Pigott,  B.,  Shbe,  J., 

and  Smith,  J.) 

Reg.  v.  Redman,  (a) 

TAreatening  to  accuse  of  an  infamous  crime — 24  ^  25  VtcL 

c.  96,  s.  47. 

Prisoner  went  to  a  hoifs  father y  and  said  thai  the  hoy  had  committed  an 
abominable  offence  upon  a  mare  belonging  to  him^  the  prisoner^  and 
that  if  the  father  would  not  buy  the  mare  of  him  for  Zl.  10«.,  he  uyould 
accuse  the  boy.  The  prisoner  also  said  the  same  to  the  boy^s  master. 
Failing  in  his  attempt  so  to  dispose  of  the  mare,  he  preferred  the  charge 
against  the  boy,  which  was  dismissed: 

Hekly  that  the  prisoner  was  guilty  of  threatening  to  accuse  of  an  infamous 
crime  within  the  24  ^  25  Vict,  e,  96,  s,  47. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Willes. 

Henry  Redman  was  tried  before  me  at  the  last  Wilts  Assizes 
under  the  24  &  25  Vict  c.  96,  s.  47,  for  threatening  a  boy's 
father  to  accuse  the  boy  of  an  abominable  offence  upon  a  mare, 
with  intent  to  extort  money  from  the  father. 

The  prisoner  charged  the  boy  with  an  abominable  offence  upon 
a  mare  in  the  prisoner's  possession. 

Before  giving  information  against  the  boy  (which  he  afterwards 
didy  when  the  charcre  was  dismissed  as  groundless),  the  prisoner 
went  to  the  boy's  father  and  stated  to  him  that  the  offence  had 
been  committed,  and  that  if  the  father  did  not  buy  the  mare  of 
him,  and  pay  him  3/.  10^.  for  her,  he  would  accuse  the  boy.     The 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-«t-Law. 
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K"o.        father  refused^  saying  that  the  prisoner  was  a  liar,  and  wanted  to 

The  prisoner  parsned  the  same  course  to  the  boy's  master,  who 

^8^^-       treated  his  attempt  in  the  same  way. 
7%reaitoaoeu8e     ^^  evidence  was  given  as  to  the  value  of  the  mare,  but  there 
of  anijj^amoui  WBs  the  above  evidence  of  the  prisoner's  desire  to  get  rid  of  her. 
^"'^'^  The  boy  was  called,  and  denied  the  charge,  which  was  a  most 

improbable  one. 

1  told  the  jury  to  find  the  prisoner  guilty  if  he  threatened  the 
father  to  make  the  charge  for  the  purpose  of  putting  off  the  mare, 
and  forcing  the  father,  under  terror  of  the  threatened  charge,  to 
buy  and  pay  for  her  at  the  plaintiff's  price. 

The  jury  found  the  prisoner  guilty,  and  directed  that  he  should 
remain  in  custodv  until  the  opinion  of  the  Court  for  Crown  Cases 
Reserved  was  obtained  upon  the  question  whether  the  case  was 
within  the  statute. 

J.   S.   WiLLES. 

No  counsel  was  instructed  for  the  prisoner. 

C.  S.  Bowen  for  the  prosecution. — The  words  of  sect.  47  are, 
^^  Whosoever  shall  accuse,  or  threaten  to  accuse,  either  the  person 
to  whom  such  accusation  or  threat  shall  be  made,  or  any  other 
person,  of  any  of  the  infamous  or  other  crimes  lastly  hereinbefore 
mentioned,  with  the  view  or  intent  in  any  of  the  cases  last  afore- 
said to  extort  or  gain  from  such  person  so  accused  or  threatened 
to  be  accused,  or  from  any  other  person,  any  property,  chattel, 
money,  valuable  security,  or  other  valuable  thing,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude,  &C.9 
&c''  This  case  seems  clearly  to  come  withm  the  words  of  the 
section.     [He  was  then  stopped  by  the  Court.] 

Pollock,  C.B. — We  are  all  of  opinion  that  the  conviction 
should  be  affirmed. 

WiLLEs,  J. — The  prisoner  had  no  counsel  at  the  trial,  and  the 
point  not  having  occurred  before,  I  reserved  it  for  this  Court,  not 
that  I  had  any  serious  doubt  about  it. 

Conmctitm  affirmed. 


CRIMINAL  IiAW  CASKS.  16 


NORTHERN  CIRCUIT. 

LlYBBPOOL    WlKTEIl    AflSIZEB. 

December  12,  1865. 

(Before  Bason  Pigott.) 

Reo.  v.  John  Sabobnt  (a). 

Forgery. 

T%e  pruoner  wa»  a  eoUeeior  of  rates  far  a  corporation.  While  in  this 
service  he  received  cash  from  the  prosecutor  on  account  of  a  raie^for 
which  he  gave  a  rece^.  After  he  hcui  left  the  service  he  called  on  the 
prosecutor  for  the  (ndancCy  which  wcls  paid,  and  for  a  receipt  the 
prisoner  altered  the  figures  in  the  former  receipt,  which  then  appeared 
as  a  receipt  for  the  entire  rate  due: 

Heldy  not  to  be  a  forgery.  But^qucere)  if  not  an  indictcible  false  pretence. 

^pHE  prisoner  was  indicted  for  forging  a  receipt  for  money. 
J>      Hosach  for  the  prosecution. 

It  was  proved  that  the  prisoner  had  formerly  been  a  col- 
lector of  rates  in  the  service  of  the  Liverpool  Corporation^ 
and  had  received  rates  on  their  account ;  but  had,  at  the  time  of 
the  offence  charged,  left  their  employ.  While  in  such  employ, 
he  received  from  the  prosecutor  a  sum  on  account  of  rates, 
which  he  appears  to  have  duly  accounted  for.  On  the  day  in 
question  he  went  to  the  prosecutor  and  demanded  the  balance,  and 
it  being  handed  to  him,  a  receipt  was  required  from  him.  He  said, 
however,  that  the  old  receipt  would  do,  if  altered.  Whereupon  the 
prosecutor  handed  it  to  him,  and  he  altered  the  receipt  by  turning 
the  sum  of  1/.  into  2/.,  and  the  sum  7^.  3d.  into  1/.  7s.  3d.  On 
these  facts  the  prisoner  was  indicted  for  forging  a  receipt. 

Pigott,  B.,  expressed  an  opinion  that  the  charge  on  the 
evidence  looked  more  like  a  case  of  false  pretences  than  of  forgery, 
as  he  did  not  think  that  the  alteration  of  a  spent  receipt  was  a 
forgery  within  the  statute.  He  said,  however,  that  he  would  not 
withdraw  the  case  from  the  jury,  who  convicted  the  prisoner. 

There  was,  however,  a  second  similar  charge  against  him,  and 
that  was  postponed  until  the  following  morning,  when  the  learned 
Baron  said  that  he  had  taken  an  opportunity  of  consulting 
Martin,  B.^  and  he  was  of  opinion  that  it  would  be  safer,  under 
the  ciicumstanceSy  to  send  another  indictment  before  the  grand 
jury  for  the  second  offence,  laying  it  as  a  false  pretence. 

(«)  B^pacttd  bj  B.  D.  II.  Limn,  Eiq.,  Baniftai^afc-Uw. 
▼01^  Z.  M 
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COURT  OF  QUEEN'S  BENCH. 

November  11,  1865, 

(Before  Cocebubn,  C.  J.,  and  Lush,  J.) 

Wakefield  Local  Board  op  Health  (apps.)  v.  West 
Midland  and  Gbimsbt  Railway  Company  (reaps.)  (a). 

Interested  justice — fVatver  of  the    objection — Conviction — RaUwny 

Clauses  Consolidation  Act — 8  Vict,  c,  20. 

The  Railway  Clauses  Consolidation  Act  (8  Vict.  c.  20,  s.  3)  enacts  that 
the  word  justice  shall  mean  a  justice  of  the  peace  acting,  ^.,  and 
**  who  shall  not  be  interested  in  the  matter:" 

Seldf  that  this  enactment  did  not  enlarge  the  general  rule  of  law  that  a 
justice  shcdl  not  adjudicate  in  a  matter  in  which  he  is  interested,  and 
that  therefore  an  order  or  conviction  on  a  summons  under  the  Railway 
Clauses  Act  is  not  null  and  void  on  account  of  an  interested  justice 
having  taken  part  in  the  adjudication^  if  the  objection  to  his  adju- 
dicating has  been  waived, 

THIS  was  a  case  stated  under  the  20  &  21  Vict.  c.  43,  as 
follows : 
We,  the  undersigned,  William  Henry  Rawson  the  younger  and 
Joshua  Thomas  Horton,  Esqrs.,  two  of  the  justices  of  the  peace 
of  the  West  Riding  of  Yorkshire,  state  this  case  for  the  opinion 
of  the  Court  of  Queen's  Bench,  pursuant  to  the  20  &  21  Vict, 
c  43,  concerning  questions  of  law  which  arose  before  us  at  a  petty 
session  at  Wakefield,  in  and  for  the  division  of  Lower  Ogbrigg,  in 
the  said  Riding,  on  the  17th  Nov.  1864,  on  the  hearing  of  an 
information  and  complaint  by  the  said  Board,  hereinafter  called  the 
appellants,  against  the  said  Company,  hereinafter  called  the 
respondents,  under  the  58th  section  of  the  Railway  Clauses  Con- 
solidation Act  1845,  for  not  obeving  an  order  of  justices  directing 
the  repairs  of  roads  which  had  been  damaged  by  the  respondents 
in  the  course  of  making  their  railway  under  the  West  Riding  and 
Grimsby  Railway  Act  1862.  The  appellants  appeared  before  us 
by  their  clerk,  and  the  respondents  by  their  counsel,  and  we  heard 
and  determined  the  said  information  and  complaint  at  the  time  and 
place  aforesaid,  and  dismissed  the  summons  issued  to  the  respon- 
dents.    The  appellants  being  dissatisfied  with  our  determination 

(a)  Bopdrted  by  Joaor  TflEOUHo^,  £«q.,  B«rristciHit-L«w. 
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88  erroneous  in  point  of  law,  applied  to  ns  fa  writing,  in  conformity   Wakefield 
with  the  statute  20  &  21  Vict  c.  43,  to  state  and  sign  a  case  for  ^tp^t^ 
the  opiniun  of  the  said  Court  of  Queen's  BentSh,  and  we  then    Wkst  Mid- 
refuscd  to    comply  with  the  application  .  .  •  but  having  been  ^^J^^*'^- Co. 
subsequently  ordered  by  the  said  court  we  now  state  and  sign  this      (j^O 
case,  ^  ^  ^  ^  1865. 

The  respondents'  railway  passes  into  and  is,  in  fact,  situate        

within  the  appellants'  district,  and  in  the  course  of  making  it  ^^^l^^wawer 
public  roads,  oi  which  the  appellants  are  surveyors,  have  been  used  of  the  objection. 
and  interfered  with  by  the  respondents  within  the  meaning  of 
sect  58  of  the  Railway  Clauses  Consolidation  Act  1845,  and 
thereby  damaged. 

On  the  13th  Januanr,  1864,  the  appellants,  through  their  clerk, 
laid  an  information  and  complaint  before  John  Barff,  Esq.,  a  justice 
of  the  peace  of  the  said  West  Riding  acting  within  the  said 
division,  against  the  respondents,  under  sect  58  of  the  Railway 
Glauses  Consolidation  Act  1845,  charging  respondents  with  having, 
in  the  course  of  making  their  railway,  used  and  interfered  witn, 
and  thereby  damaged,  roads  therein  described,  and  thereupon  a 
summons  was  issued  by  the  said  justice  to  the  respondents,  and 
both  parties  by  their  attorneys,  the  respondents,  oy  Mr.  John 
Marsden,  and  the  appellants  by  Mr  James  Witham,  appeared  on 
the  1st  January,  1864,  at  Wakefield  aforesaid,  pursuant  to  the 
summons,  before  John  George  Smith  and  Henry  William  Stans- 
field,  Esqrs.,  two  justices  of  the  peace  of  the  said  riding,  acting 
within  the  said  division,  and  the  last-named  justices  thereupon  by 
the  order  marked  A.  as  aforesaid,  ordered  the  respondents  to  do 
repairs  to  some  of  the  roads  described  in  the  information  and 
complaint  so  brought  before  them. 

AJl  the  justices  of  the  peace  of  the  said  riding  have  jurisdiction 
within  the  borough  of  Wakefield,  which  is  the  district  of  the 
said  local  board,  and  there  is  no  separate  commission  for  the  said 
borough.  After  the  hearing  before  the  Justices,  on  the  1st  February, 
the  following  paper  was  drawn  up  and  signed  by  the  attorneys  on 
both  sides : 

*^  Court-house,  Wakefield,  1st  of  February,  1864. 

«*  T%e  Wakefield  Local  Board  of  Health  v.  The  West  Riding  and 
Grimsby  Railway  Company. — The  Court  granted  order  for  repair 
of  half  the  roads.  No.  3  to  10  inclusive,  subject  to  a  case  on  the 
liability  of  the  company  through  their  contractors.  But  if  the 
local  board  put  the  roads  into  repair  forthwith,  then  Mr.  Marsden 
undertakes,  in  case  the  Queen's  Bench  decides  in  favour  of  the 
board,  he  will  repay  the  board  one-half  of  the  expenses  of  putting 
the  roads  at  once  in  repair  at  the  rate  of  one  halfpenny  per  ton 
per  mile,  deducting  the  tolls  paid  by  Smith  and  Knight  at  the 
Thomes  toll-bar. 

"John  Mabsdxn. 
^  Jas.  Witham." 

Tde  respondents'  attorney  afterwards  proposed  to  pay  a  sum  of 
lOf.  in  discharge  of  their  liability,  cdculated  in  the  mode  stated  in 

M  2 
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wakefxxld  this  paper.    Upon  hearing  of  the  infonnation  on  let  February, 

(l^v^o"^^  1864,  the  attorney  for  the  respondents  took  four  objections  to  the 

West  Mm-    then  proceedings. 

lamdRail.Co.      1.  That  Colonel  Smyth,  one  of  the  said  justices,  was  interested 

(respa.)      j^^  ^j^^  matter  of  the  said  informatioD,  because  he  was  a  proprietor 

1865.       of  the  Aire  and  Calder  Navigation  Company,  and  as  such  a  rate- 

payer  within  the  district  of  appellants. 

^H^Wo£^'     2.  That  the  resolution  of  the  a])pellants,  authorising  their  clerk 
o/the  ottfeeUoiL  ^  ^^7  ^^^  information,  was  insufficient. 

3.  That  the  infonnation  itself  was  informal,  and 

4.  That  the  respondents  were  not  liable  to  repair  the  damage 
done  to  the  roads  in  question,  because  they  did  not  themselves 
make  their  railway,  but  let  the  making  thereof  to  contractors, 
their  sub-contractors,  and  servants,  and  because  all  the  works 
through  the  appellants'  district  were  executed  by  these  contractors, 
and  not  by  the  company  themselves. 

Only  the  last  of  these  objections  was  ultimately  relied  upon, 
each  of  the  other  three  being  upon  the  hearing  abandoned  by  the 
respondents'  attorney,  who  then  applied  for  and  obtained  a  case 
for  the  opinion  of  the  Court  of  Queen's  Bench ;  upon  the  last 
objection  only  the  case  went  before  the  Court  of  Queen's  Bench, 
having  a  copy  of  the  said  information  of  the  13th  January,  1864, 
and  a  copv  of  the  order  of  justices  of  the  1st  February,  1864, 
attached  thereto  and  forming  part  thereof;  and  the  Court,  after 
hearing  both  parties,  ordered  that  the  said  judgment  or  deter- 
mination of  the  said  John  George  Smyth  and  Henry  William 
Stansfield,  Esqrs.,  should  be  affirmed. 

The  respondents  have  not  obeyed  the  said  order  of  justices  of 
Ist  February,  1864,  but,  as  they  admitted  before  us,  have  refused 
to  obey  it.  On  the  I2th  August,  1864,  the  appellants  laid  an 
information  and  complained  before  Samuel  Holdworth,  Esq.,  the 
mayor,  and  a  justice  of  the  peace  of  the  said  borough,  against  the 
respondents  for  disobedience  of  the  order  of  1st  February,  1864, 
and  a  summons  was  issued  thereupon,  and  served  on  the  respon- 
dents, returnable  at  Wakefield. 

On  the  22nd  August,  1864,  the  respondents  did  not  appear  in 
obedience  to  that  summons,  but  it  came  on  for  hearing  on  tne  day 
last  mentioned  before  John  George  Smyth  and  Henry  William 
Stansfield,  Esqrs.,  the  two  justices  before  named,  and  these 
justices  thereupon  convicted  the  respondents,  and  adjudged  them 
to  pay  a  penalty  of  51,  a  day,  amounting  to  the  sum  of  300/. 
Against  the  said  conviction  the  respondents  appealed  at  the  West 
Riding  Quarter  Sessions,  held  at  Leeds  in  October  last ;  when, 
although  the  question  of  merits  was  entered  into,  the  principal 
question  before  the  Court  was  as  to  the  validity  of  the  said  order 
and  conviction ;  it  being  contended  on  the  part  of  the  respondents, 
that  the  same  were  invalid  by  reason  of  the  said  CoL  Smyth,  one 
of  the  justices,  making  the  said  order  and  joining  in  the  con- 
viction, being  interested,  within  the  Railway  Clauses  Consolida- 
tion Act  1845 J  and  by  reason  of  the  summons  of  the  13th  January, 
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1864^  and  13th  August  following,  being  both  rigned  bj  justices,   Wakbfixld 
ratepayers  of  the  borough  of  Wakefield,  and  thertfore  without  ^?^^  ^^^^ 
jurisdiction.     It  was  admitted  by  the  appellants  that  they  had  not    WsCT^Mm- 
obeyed  the  order;    thereupon  the   Court   of  Quarter  Sessions  z*^n> Bail. Ca 
made  the  order  that  the  said  conviction   appealed  against  be      (^^') 
quashed,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench        ises. 

upon  a  case,  but  declined  to  give  any  reason  for  this  decision.   No        

case,  however,  has  been  taken  up  under  the  order.  ^u^Wm^ 

Subsequently  to  the  quashing  of  the  said  conviction,  namely ,  on  ofth^ohjectiM. 
the  7th  November,  1864,  the  appellants  laid  before  Wentworth 
Blackett  Beaumont,  Esq.,  a  justice  of  the  peace  of  the  said  Riding 
acting  within  the   said  division,  the  information  and  complaint 
heard  before  us  as  above  mentioned. 

It  was  also  proved  to  us  that  the  appellants  had  not  put  the 
road  in  question  into  repair.     Upon  the  said  hearing  before  us  the 
respondents  objected,  that  we  had  no  power  to  hear  the  said  in- 
formation, because  the  respondents  had  already  been  convicted  of 
disobeying  the  same  order ;  and  although  the  conviction  had  been 
quashed  at  the  Quarter  Sessions,  it  had  been  so  quashed  subject 
to  a  case  for  the  opinion  of  the  Court  of  Queen's  Bench,  and 
therefore  the  appeal  still  hung  suspended  before  the  Court     That 
the  order  was  disobeyed  and  the  information  and  summons  whereon 
it  was  made  were  void  for  want  of  jurisdiction  in  Mr.  Barff,  the 
justice  who  took  the  information,  and  in  Colonel  Smyth,  one  of  the 
justices  who  made  the  order,  the  former  being  a  ratepaper  in 
Wakefield,  and  the  latter  a  shareholder  of  the  Aire  and  Ualder 
Navigation,   and    both,  therefore,   being    interested   within  the 
meaning  of  the  Railway  Clauses  Consolidation  Act  1845 ;  and 
because  the  justices  are  wrongly  described  in  the  order  of  justices 
of  the  peace  of  the  West  Riding  of  Yorkshire ;  and  the  judgment 
of  the  Court  of  Queen's  Bench  did  not  cure  these  defects,  for  the 
order  was  not  thereby  confirmed,  except  upon  the  point  raised 
before  the  Court,  and  the  Act  gave  no  power  of  appeal  against 
the  order,  but  against  a  conviction  for  its  disobedience ;  that  some 
evidence  touching  the  merits  was  before  the  quarter  sessions,  and 
as  that  Court  quashed  the  conviction  generally,  and  refused  to  say 
on  what  grounds  they  quashed  it,  we,  as  justices  hearing  the 
present  information,  ought  not  to  conclude  that  the  quashing  was 
for  matters  of  form  only.     The  appellants,  in  answer  to  the  above 
objection,  contended  that  the  quarter  sessions  quashed  the  con- 
viction for  matter  of  form  only,  and  not  on  the  merits,  and  that  it 
was  competent  for  the  appellants  to  lay  the  present  information 
after  the  conviction  had  been  quashed,  and  that  they  were  not  . 
bound  to  take  up  the  case  from  the  quarter  sessions  to  the  Queen's 
Bench.      That  in  making  the  order  all   the   objections   by  the 
respondents,  except  the  one  question  of  law  set  out  in  the  previous 
case,  sent  up  to  the  Queen's  Bench  as  aforesaid,  were  abandoned 
by  the  respondents,  and  that  the  whole  order  having  been  before 
the  Court  of  Queen's  Bench  on  that  case,  and  having  been  con- 
firmed by  the  Courts  it  was  too  late  for  the  appellants  to  raise  the 
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WAK«raL»  seoond  objection  as  to  the  deacriptaon  of  the  jurisdiction  of  the 
^^ij^j^^^^ justices  in   the  order,  whioh  was  answered  by  sect.  Ill  of  the 
West  Mu>-    Municipal  Corporation  Act^  o  k  6  Will  4,  c.  76.     That  no  evi^ 
la»dBail.Co.  dence  touching  the  merits  was  before  the  quarter  sessiooA^  but  the 
(reaps.;      respondents'  counsel  relied  entirely  on  questions  of  law ;  and  the 
1S65.       paper  copied  in  paragraph  8»  referred  to  by  the  respondents)  was 
~r  .     of  no  force,  for  it  was  optional  with  the  appellants  to  do  or  declioe 
\i^Waw«'  ^^^  repairs  on  the  terms  therein  set  forth ;  and  they  had  not  done 
(/^Aeo^jec^ioA.  anything  in  pursuance  of  it,  because  the  sum  reoeivable  there- 
under was   wholly  inadequate  to  the  repair  of  the   roads  in 
question. 

In  the  above  circumstances  we  determined  not  to  convict 
the  respondents  upon  the  information  heard  before  us,  but  we  dis- 
missed the  same,  bein^  of  opinion  that  the  original  information 
and  summons  on  which  the  order  was  founded  were  respectively 
void  for  want  of  jurisdiction  in  the  justice  acting  in  the  matter,  the 
said  justice  being  at  the  time  a  ratepayer  within  the  district  of  the 
said  local  board  of  health  and  interested  in  the  matter  within  the 

Erovisions  of  the  Railway  Clauses  Consolidation  Act  1845,  and 
eing  also  of  opinion  that  the  order  of  the  1st  February,  1864,  was 
not  a  lawful  order,  because  Colonel  Smyth,  one  of  the  justices 
making  it,  was  interested  within  the  meaning  of  the  Kailway 
Clauses  Consolidation  Act  1845,  and  therefore  had  not  jurisdiction 
to  make  it ;  and  because  not  raised  by  the  case  previously  stated 
for  the  opinion  of  the  Court  of  Queen's  Bench,  wherefore  the 
validity  of  the  said  order  of  this  respect  cannot  be  said  to  have 
been  confirmed  by  the  decision  of  that  Court. 

The  questions  for  the  Court  of  Queen's  Bench  are,  whether 
the  said  order  of  the  1st  February,  1864,  was  under  the  cir- 
cumstances a  valid  order,  and  whether  we  had  power  to  decide 
upon  its  validity  or  invalidity  as  respects  the  party  making  it ; 
wnether  we  had  power,  after  the  quashing  of  the  said  conviction 
by  the  Court  of  Quarter  Sessions  in  manner  aforesaid,  to 
adjudicate  upon  the  manner  of  the  aforesaid  as  to  convict  the 
respondents,  assuming  due  proof  of  facts.  The  opinion  of  this 
Court  is  asked  upon  the  said  questions  of  law,  whether  (mt  not 
we  were  correct  in  our  determination  as  aforesaid,  and  as  to  what 
further  should  be  done  or  ordered  in  the  premises. 

Given  under  our  hands,  24th  April,  1^65. 

W.  H.  Rawbon. 
J.  T.  Horton. 

The  order  of  justices  marked  A.  recited  that  the  railway  com- 
pany appeared  before  two  of  Her  Majesty's  justices  of  the*  peace  in 
and  for  the  said  borough  of  Wakefield.  The  information  was 
taken  before  one  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  West  Biding  of  the  county  of  York^  and  having  and 
exercising  the  jurisdiction  of  the  Justice  of  the  peace  in  and  for  the 
borough  of  Wakefield  in  the  said  Biding. 

By  sect.  145  of  the  8  &  9  Vict.  c.  20  (Railway  Clauses  Act), 
penalties  imposed  by  this  or  the  special  Act,  the  recovery  of  whidi 
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18  not  otherwise  provided  for,  are  to  be  recovered  by  sammary    Wakefikld 
proceeding  before  two  justices.  ^ap^o'^rt'^ 

By  sect.  3  (the  interpretation  clause)  it  is  enacted  that ''  the    West  Mid- 
word  ^justice*  shall  mean  justice  of  the   peace   acting  for  the  ^-^^^i^^^* 
county,  city,  borough,  liberty,  cipque  port,  or  place  where  the      ('[^) 
matter  requiring  the  cognisance  of  any  such  justice  shall  arise,  and        i865. 
who  shall  not  be  interested  in  the  matter,"  &c  

Ckcuby^  Q.O.,  and  Maule  appeared  for  the  appellants,  and  argued  ^^^wa^' 
that  the  justices  below  were  wrong,  and  that  they  ought  to  have  of  the  objection, 
convicted,  for  that  the  respondents  had  waived  the  objection  as  to 
the  interest  of  the  justices. 

Temple^  Q.C.,  and  Lloyd  contended  that  the  original  order  was 
void,  on  account  of  the  interest  of  the  justices  making  it ;  and  that 
being  so,  it  could  be  objected  to  at  any  time : 
Eez  V.  Chiherscotony  8  T.  R.  178 ; 
Kite  and  Lane^s  case^  1  B.  &  C.  101. 
That  the  provision  in  seot.  3  of  the  8  &  9  Vict*  c.  20,  is  imperative 
that  the  justice  shall  not  be  interested. 

CoCKBURN,  C.  J. — I  think  that  our  judgment  must  be  for  the 
appellants.  The  provision  in  the  interpretation  clause  of  the  Bail- 
way  Clauses  Act  was  intended  merely  for  the  guidance  of  those 
who  might  not  be  familiar  with  the  matter,  and  was  probably 
inserted  from  excessive  caution.  Such  a  declaration  M'as  quite 
unnecessary  ;  for  the  reason  that  the  law  would,  quite  irrespective 
of  any  sucn  declaration,  imply  what  is  there  stated,  and  it  was, 
therefore,  probably  inserted  because,  if  the  section  had  stopped 
short  after  the  earlier  part  of  the  definition,  it  might  have  been 
contended  that  the  maxim  expressio  unius  exdusio  est  alterius  would 
apply,  and  that  it  was  not  intended  to  make  interest  a  disquali- 
fication. If  we  were  to  read  the  enactment  in  the  sense  contended 
for  by  the  respondents,  this  absurdity  would  be  produced,  that  a 
justice  by  merely  becoming  interested  would  cease  to  be  a  justice. 
Besides,  it  was  an  objection  which  the  parties  might  waive,  and 
even  though  in  the  first  instance  objection  might  have  been  taken 
to  the  justices'  jurisdiction,  still,  according  to  the  ordinary  rule,  if 
the  parties  did  not  do  so,  but  went  on  taking  their  diance  of  a 
decision  in  their  favour,  nothing  is  better  settled  than  that  they 
cannot  turn  round  afterwards  and  try  to  take  advantage  of  the 
original  objection.  The  objection,  thereforjB,  I  think,  cannot,  in 
either  view,  bo  maintained. 

The  othier  Judges  .concurred. 

Cii9e  remitted  to  the  fiutices^  with  tJie  opinion  of  the  Court, 


168  CBXmSKL  LAW  CASBB. 


COUBT  OF  CBIMINAL  APPEAL. 
January  20,  1866. 

( Before  Eble,  C.J.,  Mabtin,  B.,  Ebating,  Mellob,  and 

Lush,  JJ.) 

Reg.  v.  Hekbt  Low  (a). 

Larceny  by  servant — Fraudulently  accounting  far  moneys  entrusted  to 

him  for  payment. 

It  was  the  duty  of  prisoner^  a  servant  of  the  prosecutors^  to  give  out 
materials  to  be  wrought  up^  and  pay  the  workmen  when  the  work  was 
finished^  and  for  this  purpose  he  received  cash  from  his  masters^  and 
at  the  end  of  each  week  he  accounted  with  them  for  sutns  so  received 
and  paid.  The  cash  was  kept  by  him^  but  he  was  not  authorised  to 
apply  the  money  in  any  other  manner.  He  paid  C.  iZs,,  andfraudu' 
ientfy  charged  his  employers  as  having  paid  him  14f.  €d^  and 
appropriated  the  \s.  Sd.  to  his  own  use: 

Held,  to  amount  to  larceny. 

CASE  reserved  from  the  Warwickshire  Sessions,  in  the  month 
of  January,  1866. 
At  the  Quarter  Sessions  for  the  county  of  Warwick,  held  by 
adjournment  at  Coventry,  on  the  4th  January,  1866,  before  the 
underrigned  Deputy  Chairman  and  a  Bench  of  magistrates,  Henry 
Low  was  indicted  for  larceny,  as  a  servant  to  Charles  Peters  and 
others. 

The  indictment,  in  three  counts,  charged  the  prisoner  with  the 
following  larcenies,  vi^ : 

«•    </• 

Stealing,  on  18th  August  1865   1     4 

„  24th        „  1     4 

„  16th  September  „  • 1     8 

The  facts  were  as  follows : 

The  prisoner  was  warehouseman,  at  weekly  wages,  to  the  pro- 
secutors, who  are  ribbon  manufacturers  at  Coventry.  It  was  his 
duty  to  superintend  the  manufacture  of  ribbons,  to  give  out  the 
materials,  and  pay  the  workmen  when  they  brou^t  back  the 
finished  work. 

(a)  Beportod  by  Jobs  THOnnov,  Esq.,  Barriitor-afe-Lftw. 
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In  order  to  enable  him  to  make  these  payments  he  received,  two       B^k 
or  three  times  a  week^  cash  from  his  employers,  and  at  the  end  h^^^^'t^w. 

of  each  week  he  accounted  with  them  for  the  several  sums  re-       

ceived  and  paid,  ffivine  both  a  detailed  account  of  the  sum  paid       is^c^ 
to  each  individual  wowman  by  name,  and  also,  at  the  end  of  the    j^'~'  . 
same  week^  a  statement  of  the  aggregate  sums  received  and  paid 
during  the  week^  and  carrying  forward,  as  balance  applicable  to 
the  payments  for  the  following  week,  whatever  sums  remained  in 
his  hands. 

The  money  was  kept  in  a  separate  till,  under  his  own  lock  and 
key,  and  he  was  not  authorised  to  make  any  other  payments 
whatever  on  account  of  his  employers. 

The  book  in  which  the  several  entries  were  made  was  entirely 
in  his  own  handwriting. 

He  left  the  service  of  bis  employers  at  the  end  of  October  1865, 
but  was  allowed  four  or  five  days  afterwards  finally  to  balance  his 
accounts.  An  investimtion  subsequently  took  place,  and  the 
present  indictment,  with  others,  was  the  result. 

From  the  evidence  adduced  on  his  trial  it  appeared  that  on  the 
24th  August  David  Coley,  a  workman  to  whom  materials  had 
been  given  out  by  the  prisoner,  took  back  to  him  finished  work, 
and  was  paid  by  him^  according  to  the  price  previously  agreed 
upon  between  them,  the  sum  of  \Ss,  Under  the  same  date  in  the 
account  furnished  by  the  prisoner  at  the  end  of  the  week  to  his 
employers,  was  an  entry  made  by  him  of  14«.  4<f.,  paid  to  David 
Coley,  for  the  same  quantity  of  work;  and  the  balance  carried 
forward  to  the  next  week  was  calculated  upon  that  sum  instead  of 
ISs.  actually  paid. 

On  the  16tn  September,  the  money  paid  to  Coley  by  the  prisoner 
was  13^.,  and  the  sum  charged  to  his  employers  was  14s.  8(L 

On  the  14th  August  the  wife  of  Coley  received  from  the  pri- 
soner for  her  husband's  work,  13^.,  and  the  entry  in  the  prisoner's 
book  was  14«.  4£L  In  the  two  latter  cases  the  balance  was  also 
calculated  on  the  larger  sum. 

The  prisoner  was  indicted  for  the  larceny  of  these  three  several 
sums  of  one  shilling  and  fourpence,  one  shilling  and  eightpence, 
and  one  shilling  and  fourpence,  being  the  difference  between  the 
sums  paid  by  him  and  those  charged  to  his  employer. 

I  directed  the  jury  that,  assuming  the  statements  of  Coley  and 
his  wife  to  be  accurate,  the  questions  for  their  considerations  were, 
whether  the  false  entries  in  the  prisoner's  weekly  accounts  were 
made  by  him  designedly  and  ftaudulently,  and  with  intent  to 
appropriate  the  above  sums  to  his  own  use,  and  whether  in  fact  he 
did  so  appropriate  them ;  and  I  told  them  that  if  they  were 
satisfied  in  the  affirmative  of  these  questions,  the  acts  of  the 
prisoner  in  my  opinion  constituted  the  offence  of  larceny  as  a 
servant. 

They  returned  a  verdict  of  guilty ;  but  at  the  request  of  the 
prisoner's  counsel,  who  had  contended  that  his  acts  did  not  in  law 
amount  to  larceny,  the  Court  determined  to  reserve  the  question 
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Biw.        pf  law  for  the  cooBideration  of  the  Court  for  Crown  Caees 
g^    ^'         Be«erved,  whether  my  directions  to  the  jury  were  oorrect,  and 

*  whetiier  the  prisoner  was  properly  convicted  of  larceny  lusn  aervant. 

1866,  The  pr]s<»Qier  wa9  discharged  on  reoognisanoe  of  bail  to  appear 

at  the  next  Sessions  and  receive  jud^nQLent  if  called  upon»  and  1 
««np»it^    have  very  respectfully  to  crave  the  opinion  of  the  Court  upon  the 
i^hove  case* 

T.  0.  Sneyd  Kyndebbley. 

Chandos  Leigh  appeared  for  the  prosecution. 
No  counsel  was  instructed  for  the  prisoner. 
By  the  Coubt, — We  are  all  clearly  of  opinion  that  this  waa 
larceny. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

January  20,  1866. 

(Before  Erle,  C.J.,   Martin,  B.,  Keating,  Mkllor,  and 

Lush,  J  J.) 

Reg.  v.  Caleb  Sherlock  (a). 

Indictment — Refusal  to  aid  a  constable — Sufficiency. 

An  indictment  for  a  misdemeanor  in  refusing  to  aid  a  constable  charged 
*•  that  B.  was  in  the  custody  of  C,  a  constable  of  S^c.^  upon  a  charge 
of  felony y  and  the  said  B»  committed  an  assault  upon  the  said  cotistable 
and  breach  of  the  peace^  with  intent  to  resist  his  lawful  apprehension  ; 
that  the  constable  called  on  the  defendant  for  assii^/ance,  in  order  to 
prevent  the  said  assault  and  breach  ofthepeace^  and  that  the  defendant 
did  unlawfully  and  knowingly  refuse  to  aid  and  assist  the  said  con* 
stable  in  the  execution  of  his  duty,  or  to  prevent  an  assault  and  breach 
of  the  peace  :" 

Held,  that  the  indictment  was  sufficient  to  sustain  a  conviction. 

CASE  reserved  for  the  opinion  of  this  Court 
At  the  General  Quarter  Session  of  the  Peace  of  our  Lady 
the  Queen^  holden  at  Lewes,  in  and  for  the  county  of  Sussex^ 
on  Monday,  the  2nd  of  July,  in  the  twenty-ninth  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland^  Queen, 

ia)  Bsported  by  Jobh  THOMFsoir,  Eiq.,  Barristfer-^t'^Lair. 
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Defender  of  the  Faith^  and  in  the  year  of  our  Lord  1865^  before        B«o* 
George  Darby,  Esq.,  Alexander  Beattie,  Esq.,  and  others  their  calbb'shir- 
fellows  Justices  of  our  said  Lady  the  Queen,  assigned  to  keep  the       ^ook. 

peace  in  the  said  county,  and  also  to  hear  and  determine  divers       

felonies,   trespasses,  and  other  ill  deeds  done  and  committed  in        ]^ 
the  county  aforesaid,  Caleb  Sherlock  was  tried  on  an  indictment  BtftrndtoMa 
preferred  and  found  against  him  on  the  2nd  July  aforesaid,  of    oonttabU— 
which  the  following  is  a  copy  :  Indte^mam. 

^^  Sussex,  I  The  Jurors  for  our  Lady  the  Queen,  upon  their  oath 
to  wit.  j  present,  that  heretofore,  and  before  tne  committing 
of  the  offence  hereinafter  mentioned,  to  wit,  on  the  25th  May,  in 
the  year  of  our  Lord  I860,  Isaac  Brown  and  James  Brown  were 
in  the  custody  of  James  Newnham  and  George  Parsons,  constables 
of  the  East  Sussex  county  constabulary,  and  James  Baldwin,  a 
peace  officer  in  the  parish  of  Kotherfield,  in  the  said  county  of 
Sussex,  upon  a  charge  of  felony ;  and  the  said  Isaac  Brown  and 
James  Brown  committed  an  assault  upon  the  said  constables  and 
breach  of  the  peace,  with  intent  to  resist  their  lawful  apprehension. 
And  the  jurors  further  present  that  the  said  constables,  there  being 
a  reasonable  necessity  for  them  to  do  so,  called  upon  Caleb  Sherlock, 
the  defendant,  for  assistance,  in  order  to  prevent  the  said  assault 
and  a  breach  of  the  peace.  And  the  jurors  aforesaid  further 
present,  that  the  defendant  Caleb  Sherlock  did  unlawfully, 
wilfully,  and  knowingly  refuse  to  aid  and  assist  the  said  constables 
in  the  execution  of  their  duty,  or  to  prevent  an  assault  and  breach 
of  the  peace,  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity," 

The  defendant's  counsel  submitted  that  the  indictment  was  bad 
upon  the  following  points : 

First.  The  record  did  not  show  a  lawful  apprehension  of  the  two 
Browns. 

Secondly.  That  there  could  not  have  been  an  assault  to  prevent 
apprehension,  the  Browns  being  already  apprehended. 

Thirdly.  That  the  record  does  not  state  that  the  refusal  to  assist 
was  on  the  same  day  and  year  as  the  assault,  nor  that  it  was  the 
same  assault ;  and  that  the  merely  stating  a  refusal  is  not  sufficient 
without  an  allegation  that  the  defendant  did  not  aid  and  assist. 

The  Chairman  did  not  withdraw  the  case  from  the  jury^  and  the 
defendant  was  convicted  and  ordered  to  pay  a  fine  to  Her  Majestv 
of  5L9  which  amount  the  defendant  deposited  with  the  Deputy  Clerk 
of  the  peace  pending  the  decision  of  the  Court  for  Crown  Gases 
fieserved. 

The  opinion  of  the  Court  for  Crown  Cases  Beserved  is  requested 
whether  the  defendant  was  lawfully  convicted  upon  the  above 
indictment  ? 

G.  Dabby,  Chairman. 

No  counsel  appeared  on  either  side. 

By  the  Couet  : 

Conviction  affirmed* 
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COUBT  OF  CRIMINAL  APPEAL. 

January  20,  1866. 

(Before  Erle,  C.J.,  Martin,  B.,  Keating,  Mellor,  and 

Lush,  JJ.) 

Reg.  v.  Schmidt  (a). 

Receiving  stolen  goods — Stoppage  in  transitu  from  ike  thief  to  the  receiver 

— DeUvery  by  owner. 

Passenger's  luggage^  in  charge  of  a  railway  company j  was  stolen  from 
the  railway'Station.  Afterwards  the  thieves  sent  a  portion  of  it  in  a 
bundle  and  delivered  it  to  the  same  railway  company  to  befonoanled 
by  them  to  B.^  at  Brighton,  When  it  arrived  at  Brighton^  the  police 
officer  attached  to  the  railway  company  examined  the  bundle,  and 
finding  it  to  contain  part  of  the  stolen  property ^  directed  a  porter  not  to 
part  with  it  until  further  orders.  The  thieves  were  then  arrested  and 
on  the  following  day  the  bundle  was  sent  by  the  railway  company 
to  B.,  who,  having  received  it,  was  charged  with  feloniousfy  receiving  it: 

Held  (per  Martin,  B,,  Keating  and  Lush,  JJ.),  that  the  charge  could 
not  be  sustained,  the  property  having  been  obtained  by  the  owners  from 
whom  it  had  been  stolen  before  the  receiving  by  the  prisoner  {Erie,  C.J., 
and  Mellor,  J.,  dissentientibus). 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Deputy- 
Chairman  of  the  Quarter  Sessions  for  the  Western  Division 
of  the  county  of  Sussex. 

John  Daniels,  John  Scott,  John  Townsend,  and  Henry  White, 
were  indicted  for  having  stolen  a  carpet-bag  and  divers  other 
articles  the  property  of  the  London,  Brighton,  and  South  Coast 
Railway  Company ;  and  the  prisoner  Fanny  Schmidt  for  having 
feloniously  received  a  portion  of  the  same  articles,  well  knowing 
the  same  to  have  been  stolen. 

The  evidence  adduced  before  me  as  Deputy-Chairman  of  the 
Court  of  Quarter  Sessions  at  Chichester,  for  the  Western  Division 
of  the  county  of  Sussex,  on  the  20th  October,  1866,  so  far  as 
relates  to  the  question  I  have  to  submit  to  the  Court  of  Criminal 
Appeal,  was  as  follows : 

On  the  29th  July,  1865,  two  passengers  by  the  prosecutors'  line 
of  railway  left  a  quantity  of  luggnge  at  the  Arundel  station,  which 
luggage  was  shortly  afterwards  stolen  therefrom. 

(a)  Rtported  by  John  Taoimoir,  Esq.,  BarrUtar-at-Law. 


CBIMINAL  LAW  CASB8.  173 

On  the  30th  July  a  bundle  containing  a  portion  of  the  stolen        Bm* 
property  wns  taken  to  the  Angmering  station,  on  the  same  line  of    s^hmidt 

*  railway,  hj  the  prisoner  Townsend,  and  forwarded  by  him  to  the        ' 

female  pnsoner,  addressed   ^'Mr.  F.  Schmidt,   Waterloo-street,        1866. 
Hove,  Brighton."    The  bundle  was  transmitted  to  Brighton,  in     jr^^^ 
the  usual  course,  on  Sunday  morning  the  30th.  recehuig. 

Meanwhile  the  theft  had  been  discovered^  and  shortly  after  the 
bundle  had  reached  the  Brighton  station  a  policeman  (Carpenter), 
attached  to  the  railway  company,  opened  it,  and  having  satisfied 
himself  that  it  contained  a  portion  of  the  property  stolen  from  the 
Arundel  station,  tied  it  up  again  and  directed  a  porter  (Dunstall), 
in  whose  charge  it  was,  not  to  part  with  it  without  further 
orders. 

About  8  p.m.  of  the  same  day  (Sunday  30th)  the  prisoner, 
John  Scotl^  went  to  the  station  at  Brighton  and  asked  the  porter 
(Dunstall)  if  he  had  got  a  parcel  from  the  Angmering  station  in 
the  name  of  Schmidt,  Waterloo-street.  Dunstall  replied  ^^  No." 
Soott  then  said,  ^^  It  is  wrapped  up  in  a  silk  handkerchief  and  is 
directed  wrong,  it  ought  to  have  been  directed  to  22,  Cross-street, 
Waterloo-street."  Dunstall  in  his  evidence  added,  ^^  I  knew  the 
parcel  was  at  the  station,  but  I  did  not  say  so  because  I  had 
received  particular  orders  about  it." 

The  four  male  prisoners  were  apprehended  the  same  evening  in 
Brighton  on  the  charge,  for  which  they  were  tried  before  me  and 
convicted. 

On  Monday  morning  the  31st  July,  the  porter  (Dunstall),  by 
the  direction  of  the  policeman  (Carpenter),  took  the  bundle  to  the 
house  No.  22,  Oross-street,  Waterloo-street,  occupied  as  a  lodging- 
house  and  beerhouse  by  the  female  prisoner  and  her  husband  (who 
was  not  at  home  or  did  not  appear)  and  asked  if  her  name  was 
Schmidt,  on  ascertaining  which  he  left  the  bundle  with  her  and 
went  away.  Carpenter  and  anolher  policeman  then  went  to  the 
house,  found  the  bundle  unopened,  and  took  the  prisoner  to  the 
Town-halL 

All  the  prisoners  were  found  guilty,  and  I  sentenced  each  of 
them  to  six  months'  imprisonment  with  hard  labour.  They  are 
now  in  Petworth-gaol  in  pursuance  of  that  sentence. 

At  the  request  of  the  counsel  for  the  female  prisoner  I  consented 
to  reserve  for  the  opinion  of  this  Court  the  question. 

Whether  the  goods  alleged  to  have  been  received  by  her  had 
not,  under  the  circumstances  stated,  lost  their  character  of  stolen 
property,  so  that  she  ought  not  to  have  been  convicted  of  receiving 
them  with  a  guilty  knowledge  within  the  statute  ? 

Hasleb  Hollist. 

Pearee  {Willoughby  with  him)  for  the  prisoner. — The  conviction 
is  wrong.  To  support  a  cpnviotion  for  receiving  stolen  goods,  it 
must  appear  that  the  receipt  was  without  the  owner's  authority. 
In  this  case,  in  conseqtf^ce  of  the  conduct  of  the  railway  com- 
pany, the  property  had  lost  its  character  of  stolen  property  at  the 
time  it  was  delivered  at  the  receiver's  house  by  the  railway  porter. 
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The  property  is  laid  in  the  indictment  as  the  property  of  the 
railway  company,  and  Carpenter  was  not  an  ordinary  policeman, , 
but,  as  the  case  states,  a  policeman  attached  to  the  railway 
company.  He  opens  the  bundle,  and  finding  therein  some  of  the 
stolen  property,  he  gives  it  to  Dunstall,  and  orders  it  to  be 
detained  until  further  orders,  and  in  the  meantime  the  thieves 
were  arrested;  Carpenter  then  directs  Dunstall  to  take  the 
bundle  to  the  receiver's  house,  so  that  the  receiver  got  the  stolen 
property  from  the  railway  company,  who  alone  on  this  indictment 
are  to  be  regarded  as  the  owners  of  the  property.  The  railway 
company,  the  owners,  having  got  their  property  back,  make  what 
must  be  considered  a  voluntary  delivery  of  it  to  the  receiver. 
The  case  is  similar  to  Reg.  v.  Dolan,  6  Cox  C.  C.  449 ;  1  Dears. 
C.  C.  436,  where,  stolen  goods  being  found  in  the  pockets  of  the 
thief  by  the  owner,  who  sent  for  a  policeman,  and  then,  to  trap  the 
receiver,  the  goods  were  given  to  the  thief  to  take  them  to  the 
receiver's,  which  he  did,  and  the  receiver  was  afterwards  arrested, 
it  was  held  that  the  receiver  was  not  guilty  of  feloniously 
receiving  stolen  goods,  inasmuch  as  they  were  delivered  to  him 
under  the  authority  of  the  owner.  In  that  case  Reff.  v.  Lyons^ 
Oar.  &  M.  217,  was  expressly  overruled.  Lord  Campbell,  C.  J., 
said,  in  Reg,  v.  Dolan :  ^^  If  an  article  once  stolen  has  been 
restored  to  the  owner,  and  he  having  had  it  fully  in  his  possession, 
bails  it  for  any  [Hirticular  purpose,  how  can  any  person  who  receives 
the  article  from  the  bailee  be  said  to  be  guilty  of  receiving  stolen^ 
goods  within  the  meaning  of  the  Act  of  Parliament  ?  " 

Hurst,  for  the  prosecution. — Unless  this  case  is  distinoruishable 
from  Reg.  v.  DolaUj  the  conviction,  it  must  be  conceded,  is 
wrong.  But  the  facts  of  this  case  are  more  like  the  view  taken 
by  Cresswell,  J.,  in  Reg,  v.  DolaUy  **  that  while  the  goods 
were  in  the  hands  of  the  policeman,  they  were  in  the  custody 
of  the  law  ;  and  the  owner  could  not  have  demanded  them 
from  the  policeman,  or  maintained  trover  for  them."  In  that  case 
the  real  owner  intervened,  and  had  manual  possession  of  the  stolen 
goods;  here  he  does  not  The  goods  belonged  to  the  railway 
passenger,  and  the  company  are  only  bailees.  [Mellor,  J. — The 
policeman  merely  opened  the  bundle  in  the  course  of  its  transit  to 
see  what  was  in  it,  and  then  sent  it  according  to  its  direction.  It 
was  in  the  hands  of  the  policeman,  not  of  the  company.  Erle, 
C.  J. — Suppose  a  labourer  steals  wheat,  and  he  sends  it  by  a  boy 
to  his  accomplice,  and  the  policeman  stops  the  boy,  ascertains  what 
he  has  ^ot,  then  tells  him  to  go  on,  and  follows  and  apprehends  the 
accomplice,  is  not  the  accomplice  guilty  of  feloniously  receiving  ? 
Mellor,  J. — Here  the  policeman  does  nothing  to  alter  the 
destination  of  the  bundle.  The  element  of  the  real  owner  dealing 
with  the  stolen  property  is  wanting  in  this  case.  Keating,  J. — 
Bcott  directs  the  address  to  be  changed.]  The  bundle  was  sent 
by  the  thieves  through  the  railway  company  to  the  receivers ;  the 
fesl  owner  had  nothing  to  do  with  this  part  of  the  transaction* 
[LcsH;  J.^^^If  the  true  owner  had  sued  the  company  for  the  pro-* 
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per^j  the  cofnpany  could  not  have  jastified  detaimng  or  con-        I'm* 
verting  it]     It  a  policeman  knows  of  stolen  goods  being  in  the    ^csamyt 

hands  of  an  innocent  agent,  and  does  not  take  possession  for  the       

owner,  and  the  innocent  agent,  bj  the  policeman's  directions,       i^ee. 
delivers  them  to  a  receiver,  that  does  not  prevent  the  receiver     nJUT  ^ 
bemg  gouty  of  felomously  receiving. 

Pearce,  in  reply. — ^Before  the  bundle  was  sent  out  for  delivery 
the  thievee  were  in  custody,  and  having  secured  them  Carpenter 
then  gives  orders  for  the  bundle  to  be  delivered  to  the  receiver. 
Carpenter  was  the  servant  of  the  railway  company,  who  are  the 
owners  for  the  purpose  of  this  indictment,  and  the  delivery  there- 
fore was  by  the  owners. 

[Erie,  C.  J.y  and  Mellor,  J.  were  of  opinion  that  the  conviction 
was  right,  but  Martin,  B.,  Keating  and  Lush,  JJ.  held  the 
conviction  wrong.  In  consequence  of  the  prisoner  having  suffered 
half  the  term  of  imprisonment  from  inability  to  get  bail  and 
the  further  unavoidable  delay,  the  case  was  not  sent  to  be  argued 
before  all  the  judms.] 

Mabtin,  B.-— I  think  that  this  conviction  was  wrong  on  two 
grounds,  the  one  substantial,  the  other  formal.  I  think  that  Mr. 
Pearce's  argument,  founded  on  the  indictment,  that  the  property 
is  there  laid  to  be  property  of  the  railway  company,  is  well 
founded ;  and  it  seems  to  me  that  Dolan^s  case  applies  to  this. 

Ebls,  C.J. — I  am  of  opinion  that  the  conviction  was  right. 
The  question  is  whether,  at  the  time  this  stolen  property  was 
received  by  the  prisoner,  it  was  the  property  of  the  London  and 
Brighton  Railway  Company ;  and  if  so,  whether,  when  the  police- 
man Carpenter  caused  the  delivery  to  be  stopped  for  the  purpose 
of  detecting  the  parties  implicated,  it  thereby  lost  the  character 
of  stolen  property.  If  it  had  lost  the  character  of  stolen  property 
at  the  time  it  was  received  by  the  prisoner,  the  receiving  by  her 
wiU  not  amount  to  felony.  But  in  this  case  I  think  that  the 
railway  company,  when  they  took  this  bundle  into  their  possession, 
were  acting  as  bailees  of  the  thief,  and  were  innocent  agents  in 
forwarding  it  to  the  receiver,  and  that  the  things  did  not  lose 
their  character  of  stolen  property  by  what  was  done  by  the 
policeman. 

Keating,  J. — I  agree  with  my  brother  Martin  that  the 
conviction  was  wrong.  It  seems  conceded,  on  the  authority  of 
Dolan's  case,  that  if  the  property  had  got  back  again  for  any  time 
into  the  hands  of  the  true  owner,  the  conviction  would  be  wrong« 
It  is  said  that,  in  this  case,  the  owners  mentioned  in  the  indict- 
ment, the  railway  company,  were  not  the  real  owners,  whereas  in 
DolarCi  case  the  real  owner  intervened.  But  I  think  there  is  no 
distinction  in  principle  between  this  case  and  that.  The  railway 
company  are  alleged  in  the  indictment  to  be  the  owners  of  the 
property,  and  we  sitting  here  can  recognise  no  other  persons  than 
them ;  they  are  the  owners  from  whom  the  property  was  stolen, 
and  it  got  back  to  their  possession  before  it  was  received  by  the 
prisons*    I  can  see  no  real  distinction  between  this  case  and 
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Bio.       DoUaCs.    All  the  reasons  giyen  for  the  judgment  in  that  case 
ScBMOT.     ^PP'y  equally  to  the  case  of  the  ownership  in  this  case.     The 

'     principle  I  take  to  be,  that  when  once  the  party  having  the  right 

^^^       of  control  of  the  property  that  is  stolen  gets  that  control,  the 

FtbmUmt     transaction  is  at  an  end,  and  there  can  be  no  felonious  receipt 

-^^xMsmg,     afterwards.     I  think  the  test  put  by  my  brother  Lush  in  the 

course  of  the  argument,  as  to  the  real  owner  suing  the  railway 

company  for  the  property  after  they  had  got  the  control  of  it,  is 

decisive  of  the  matter. 

Mellob,  J. — I  agree  entirely  with  my  brother  Erie,  C.  J., 
and  think  the  conviction  was  right.  The  indictment  rightly 
alleges  the  property  to  have  been  in  the  railway  company  at  the 
time  it  was  stolen;. they  had  the  bailment  of  it  from  the  true 
owner.  Then  it  is  stolen  while  in  their  custody,  and  the  next  step 
is,  the  thieves  afterwards  send  a  portion  of  it  by  the  same  railway 
company  to  be  forwarded  to  the  receiver  at  Brighton.  So  that 
the  railway  company  get  possession  of  this  part  from  the  thieves 
under  a  new  bailment.  Then  the  policeman  examines  the  property, 
and  directs  it  not  to  be  forwarded  until  further  orders ;  but  this 
was  not  done  with  the  view  of  taking  possession  of  it,  or  altering 
its  transit,  but  merely  to  see  whether  it  was  the  stolen  property. 
I  agree  with  Dolavls  case,  but  in  the  present  case  I  think  the 
stolen  property  had  not  got  back  to  the  true  owner. 

Lush,  J. — I  agree  with  my  brothers  Martin,  B.,  and  Keating,  J., 
and  think  that  the  conviction  was  wrong.  I  think  that  the  goods 
had  got  back  to  the  owner  from  whom  they  had  been  stolen.  Had 
the  railway  company  innocently  carried  the  goods  to  their  destina- 
tion, and  delivered  them  to  the  prisoner,  the  felonious  receipt 
would  have  been  complete ;  but  while  the  goods  are  in  their  pos* 
session,  having  been  previously  stolen  from  them,  the  goods  are 
inspected^  and  as  soon  as  it  was  discovered  that  they  were  the  goods 
that  had  been  stolen,  the  railwav  company  did  not  intend  to  carry 
them  on  as  the  agents  of  the  bailor ;  the  forwarding  them  was  a 
mere  pretence  for  the  purpose  of  finding  out  who  the  receiver  was. 
It  vms  not  competent  to  the  railway  company  to  say,  as  between 
them  and  the  original  bailor,  that  they  had  not  got  back  the  goods; 
they  were  bound  to  hold  them  for  him.  In  afterwards  forwarding 
the  goods  to  the  prisoner,  the  company  was  using  the  transit 
merely  as  the  means  of  detecting  the  receiver. 

Mabtin,  B. — I  only  wish  to  add,  that  I  meant  to  say  that  I 
think  the  conviction  wrong  in  substance  in  consequence  of  the 
interference  of  the  policeman  with  the  property,  and  this  inde- 
pendently of  the  form  of  indictment. 

Conviction  quashed* 
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COURT  OF  CRIMINAL  APPEAL. 

Auffust  18,  19  and  22,  1865. 

Reg.  v.  Yandebstein,  Harris  and  Someryille  (a). 

Forgery — Poit  office  order — Principal  and  accessory. 

V,  abstracted  a  number  of  forms  of  post  office  orders  from  a  local  post 
office^  filled  them  up  for  variotis  amounts^  atid  signed  them  ^'  G.  «7., 
pro  postmaster.**  tie  uttered  these  orders  in  payment  for  goods^  and 
signed  them  as  having  received  the  amounts : 

Held,  that  although  no  letters  of  advice  had  been  forwarded  the  orders 
were  orders  for  the  payment  of  money,  and  V.  might  be  indicted  for 
uttering  forged  orders  for  the  payment  of  money. 

At  the  time  of  the  uttering  the  orders  by  V.y  B,  and  S.  remained  in  a  cab 
outside  the  shop  in  which  V.  uttered  them,  and  assisted  V,  in  taking 
away  the  goods  which  he  had  purchased,  but  they  were  not  in  the 
cab  for  the  purpose  of  taking  part  in,  or  aiding^  or  assisting  in  the 
actual  uttering.  H.  and  S.  were  indicted  with  V.  for  uttering  and 
were  convicted: 

Held,  that  the  conviction  was  right. 

CASE  reserved  by  Monahan,  C.J.,  and  O'Brien,  J.,  from  the 
Commission  for  the  county  of  the  city  of  Dublin.     The  case 
stated  was  as  follows : 

John  Vanderstein  alias  John  Hamilton,  William  Harris,  and 
Charles  Somerville,  were  tried  at  the  last  Commission  for  the 
county  of  the  city  of  Dublin  on  an  indictment  that  they,  on  the 
28th  of  June,  1865,  feloniously  did  offer,  utter,  dispose  of,  and  put 
off  certain  forged  orders  for  the  payment  of  money,  to  wit,  five 
forged  post-office  money  orders,  each  for  the  payment  of  lOt,  with 
intent  thereby  then  to  defraud ;  they,  the  said  John  Vanderstein, 
William  Harris,  and  Charles  Somerville,  at  the  time  they  so 
offered,  uttered,  and  put  off  the  said  five  forged  orders  for  the 
payment  of  money,  each  for  the  sum  of  10/.,  well  knowing  each 
of  the  same  to  be  feloniously  forged,  against  peace  and  statute,  &c. 
It  was  clearly  proved  that  in  the  month  of  May  last  the  prisoner 

(a)  From  the  Irith  JwriH,  by  permission. 
VOL.   X.  N 
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Rko.  Vanderstem  came  to  the  post-office  at  Netherstowey,  near  Bridge- 
Vamdrustein  water,  in  Somersetshire,  England,  and  by  pretending  to  the  post- 
Harris  and '  master,  Mr.  Samuel  Whedden,  that  he  was  an  officer  sent  from  the 
SuMKKvii.LB.  London  post-office  to  investigate  some  complaints  alleged  to  have 
^^  been  made,  obtained  from  him,  in  order  that  same  might  be  can- 
—  celled,  a  book  containing  200  blank  money  orders.  He  also  obtained 
Forgery—  from  him  some  with  the  Netherstowey  stamp  affixed,  and  also  one 
Accessoty,  signed  Order  on  Charing-cross  post-office,  for  which  he  paid  the 
amount,  2s.  6d.  It  was  then  proved  that  on  the  28th  of  June,  about 
two  o'clock  in  the  afternoon,  the  prisoner  Vanderstein  came  to 
the  shop  of  Messrs.  Todd  and  Bums,  in  Mary-street,  in  this  city, 
stating  himself  to  be  Captain  Hamilton,  and  purchased  a  number 
of  silk  dresses,  which  he  stated  he  wanted  for  his  sister,  and  a 
trunk,  which  he  directed  them  to  be  packed  in,  and  that  he  said 
he  would  call  and  take  them  away  and  pay  for  them  in  the  even- 
ing. The  three  prisoners  called  at  the  tavern  of  Mr.  John 
Burgess,  in  Great  Britain-street,  about  seven  o'clock  on  the  same 
evening,  and  having  had  a  small  quantity  of  sherry  at  the  bar, 
thought  it  80  good  that  they  sent  for  Mr.  Burgess  to  Know  whether 
he  could  let  them  have  a  dozen  of  it,  and  on  his  stating  that  he 
could,  the  prisoner  Vanderstein  asked  him  to  change  a  107.  post- 
office  order,  which  he  stated  he  had  that  day  received  from 
England,  but  was  late  to  get  the  amount  at  the  post-office.  Mr. 
Burgess  having  stated  he  had  not  sufficient  money,  Vanderstein 
offered  him  1/.  if  he  would  get  it  changed  for  him.  Mr.  Burgess 
took  the  order  to  some  of  the  neighbouring  shops,  but  none  of 
those  he  applied  to  wished  to  ttdce  it,  and  on  his  stating  his 
inability  to  get  change  for  it,  either  Harris  or  Somerville  said,  '*  it 
was  of  no  consequence,  as  he  or  I  can  change  it."  Of  course  the 
dozen  of  sherry  was  not  bought.  No  further  evidence  was  given 
as  to  the  particulars  of  the  lOZ.  order  so  attempted  to  be  passed, 
and  this  transaction  was  not  the  subject  of  the  present  indictment. 
A  clerk  in  the  employment  of  Todd  and  Burns  happened  to  be 
at  Mr.  Burgess's  while  the  prisoners  were  there,  and  saw  what  had 
occurred.  Shortly  after  leaving  Mr.  Burgess's,  about  eight  o'clock 
in  the  evening,  the  prisoner  Vanderstein  came  to  the  shop  of  Todd 
and  Burns,  the  other  two  prisoners  remaining  outside  in  a  cab,  so 
situated  that  they  could  not  see  or  be  seen  by  the  people  in  the 
shop.  Vanderstein  stated  to  the  clerk  in  the  shop  that  he  had 
come  for  the  goods  laid  aside  for  him  ;  that  he  had  that  day 
received  from  his  father,  Mr.  William  Hamilton,  who  resided  near 
Netherstowey,  50/.  in  post-office  money  orders ;  that  on  inquiring 
at  the  post-office  he  found  he  was  too  late  to  obtain  payment  of  them 
that  day,  and  as  he  was  anxious  to  be  able  to  leave  Dublin  early  next 
morning,  he  would  be  much  obliged  by  the  cashier  changing  them 
for  him,  who,  thinking  all  was  right,  agreed  to  do  so ;  and  accordingly 
the  prisoner  Vanderstein  gave  to  him  the  five  orders,  the  subject 
of  the  present  indictment,  each  for  10/.,  and  having  the  Nether- 
stowey stamp,  dated  the  26th  of  June,  directed  to  the  post-office, 
Dublin,  requiring  that  office  ^*  to  pay  to  the  person  named  in  my 


CRIMINAL  LAW   CASES. 


179 


1865. 

Forgtry-- 
Acceuory, 


letter  of  advice  the  sum  of  lOt,"  purporting  to  be  signed  by  G.        ^^' 
Jones,  pro-postmaster,  with  the  name  of  John  Hamilton  signed  to  vandbrstein 
the  receipt  for  the  amount,  which  he  stated  was  his  name,  and  to    Harris  and  * 
whom  the  orders  were  payable.     In  exchange  for  the  orders  so  Sombrvillb. 
passed,  he  received  from  the  clerk  at  Todd  and  Burns  the  goods 
and  trunk  laid  aside  for  him  in  the  early  part  of  the  day,  and  201. 
in  gold,  he  having  paid  some  few  shillings  change  to  balance  the 
account   on   one   of    the  orders.      He   wrote,   *^  From   William 
Hamilton,"  to  designate  the  person  who  forwarded  them.     Imme- 
diately on  getting  the   truuK  with   the  purchased   goods   in   it, 
Vanderstein  had  it  brought  to  the  cab  in  which  the  other  two 
prisoners  were  waiting  for  him,  and  immediately  the  three  drove 
away ;  and  in  the  course  of  the  same  evening  endeavoured  to  have 
the  trunk  forwarded  to  England  from  the  Westland-row  Station ;  and 
after  going  from  one  place  to  another,  at  last,  about  eleven  o'clock 
at  night,  went  to  Malahide  by  railway,  and  stayed  at  the  Royal 
Hotel  there  for  the  night,  the  three  prisoners  having  alternately 
taken   very  particular  care   of  the  trunk  from   the  time   they 
obtained  it  till  it  was  brought  to  the  bedroom  in  which  Vander- 
stein slept  at  the  hotel  in  Malahide.     All  this  time  they  were 
followed  and  watched  by  a  clerk  in  the  employment  of  Messrs^. 
Todd  and  Burns,  the  clerk,  who  had  seen  the  prisoners  at  Mr. 
Burgess V,  having  returned  to  Messrs.  Todd  and  Burns  just  as  the 
three  prisoners  were  driving  away  in  the  cab,  and  whose  suspicions 
were  consequently  excited  when  he  heard  of  the  five  orders  passed 
at  the  establishment  of  his  employers.     From  inquiries  made  by 
the  prisoners  during  the  night,  at  Malahide,  it  appeared  to  be 
their  intention  to  leave  for  Belfast  by  the  first  train  the  following 
day.     They  were  arrested  in  the  morning,  when  about  leaving 
for   Belfast.     In  the  trunk  was  found,  in  addition  to  the  goods 
obtained  from  Messrs.  Todd  and  Burns,  a  great  number  of  the 
blank  money  orders  obtained  in  the  month  of  May  from  the  post- 
master at  Netherstowey,  as  also  the  letters  of  advice  belonging 
to  the  five  orders,  the  subject  of  the  indictment,  as  also  a  stamp 
die,  with  which  the  Netherstowey  postmark  had  been  impressed 
on  the  orders  in  question.     On  the  prisoner  Vanderstein  was  found 
20L  in  gold,  a  gold  watch,  chain,  and  other  property ;  and  in  the 
pocket  of  Somerville  was  found  a  bottle  of  a  peculiar  ink,  said  to 
be  printers'  ink,  and  a  piece  of  chamois,  probably  used  ia  the 
process  of  impressing  the  die ;  there  were  also  found  in  the  trunk 
letters  and  figures  to  be  used  in  inserting  the  date  in  the  stamp. 
The  postmaster  of  Netherstowey  proved  that  the  orders  in  question 
were  five  of  the  blank  orders  obtained  by  the  prisoner  Vanderstein 
in  the  month  of  May,  as  already  stated ;  that  they  were  not  issued 
from  the  office  there;  that  the  stamp  impressed  was  an  imitation 
of  the  $]:enuine  stamp ;  that  there  was  no  such  person  in  the  office 
as  Gr.  Jones,  by  whom,  as  pro-postmaster,  they  purported  to  be 
signed.     He  also  proved  the  course  of  issuing  money  orders  to  be : 
the  party  applying  for  one  states  the  name  of  the  party  sending  it, 
and  of  the  party  to  whom  payable,  the  office  on  which  it  is  to  be 

'  n2 
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Reg.        drawn,  and  the  amount;  the^e  are  all  inserted  in  the  printed  form 

VAjfDKKSTEix  ^^  *^®  Ictter  of  advice,  which  is  stamped  with  the  stamp  of  the 

HARttisand*  officc  that  day  in  use,  and  is  forwarded  by  post  to  the  post-office 

SoMBitviLLE.  v^here  the  order  is  payable.     The  blank  order  is  then  filled  with 

iQgg         the  amount,  and  the  name  of  the  office  where  payable,  and  signed 

by  the  postmaster  or  person  acting  for  him ;  the  number  of  the 

Foryery-^  ordcr  is  the  same  as  that  of  the  letter  of  advice.  When  the  order 
.  cceMorff,  .^  presented  for  payment,  the  person  paying  same  refers  to  the 
letter  of  advice  to  see  that  the  name  subscribed  to  the  receipt  is 
the  name  of  the  person  to  whom  the  order  is  payable^  and  should 
he  consider  it  necessary^  also  inquires  the  name  of  the  party  who 
obtained  the  order.  The  amount  of  the  order  is  then  paid  to  the 
person  presenting  it,  whether  the  person  to  whom  it  is  payable  or 
not,  the  officer  being  satisfied  that  the  receipt  is  signed  by  the 
proper  party.  On  the  back  of  each  order  is  a  notice,  that  after 
once  paying  a  money  order,  by  whomsoever  presented,  the  office 
will  not  be  liable  to  any  further  claim. 

At  the  close  of  the  case  for  the  Crown,  Mr.  Ourran,  on  the  part 
of  the  three  prisoners,  submitted  that  the  orders  in  question  were 
not  orders  for  the  payment  of  money  within  the  statute,  on  two 
grounds:  First,  that  there  was  no  such  person  as  G.  Jones,  by 
whom  the  order  purported  to  be  signed;  and  secondly,  that 
inasmuch  as  no  letter  of  advice  in  relation  to  the  orders  had  been 
forwarded  to  the  Dublin  office  there  was  no  obligation  on  the  part 
of  that  office  to  pay  the  amount,  the  request  being  to  pay  to  the 
person  named  in  the  letter  of  advice.  And  with  respect  to  the 
prisoners  Harris  and  Somerville,  this  further  question  was  raised 
— whether  they  could  be  convicted  of  uttering  the  orders  in 
question,  inasmuch  as  at  the  time  of  uttering  the  same  they  were  not 
actually  present,  within  sight  or  hearing  of  what  was  going  forward, 
nor  had  they  come  to  the  place  where  they  were  to  aid  or  assist  in 
the  actual  act  of  uttering. 

Chief  Justice  Monahan  informed  the  jury  that  notwithstanding 
Mr.  Curran's  objection,  the  opinion  of  the  Court  was,  that  the 
orders  in  question  were  orders  for  the  payment  of  money  within 
the  statute ;  and  on  the  other  point  informed  them  that  if  the 
prisoner,  Harris  and  Somerville,  with  the  knowledge  of  the  orders 
being  forged,  accompanied  Vanderstein  to  the  door  of  the  shop  of 
Messrs  Todd  and  Burns,  in  order  that  he  might  pass  same,  and 
that  he  did  so,  and  that  while  he  was  so  passing  the  same  they 
remained  in  the  cab  outside,  for  the  purpose  of  taking  away  him 
and  the  money  and  goods  to  be  obtained  for  the  orders,  that  they 
should  be  convicted,  notwithstanding  that  from  the  cab  where  they 
were,  they  could  not  see  or  be  seen  by  the  person  to  whom  the 
orders  were  uttered,  and  notwithstanding  they  were  not  there  for 
the  purpose  of  taking  part  in,  or  aiding  or  assisting  in  the  actual 
act  of  uttering. 

The  jury  convicted  the  three  prisoners,  who  have  been  sentenced 
to  several  periods  of  penal  servitude — Vanderstein  to  twenty  years, 
Harris  to  ten  years^  and  Somerville  to  six  years ;  but  execution  of 
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the  sentence  is  stayed,  the  prisoners  remaning  in  custody  in  the        K^o. 
meantime.  VakdiT 

The  opinion  of  the  Court  is  required  on  the  following  HARiuBuid' 
questions: — First,  whether  the  fact  of  there  being  no  such  person  Somerville. 
as  G.  Jones,  by  whom  the  orders  in  question  purported  to  be        ^^ 

signed,  or  there  having  been  no  letters  of  advice  forwarded  to  the        

Dublin  Post-office,  prevent  the  orders  in  question  being  orders  for  Forgent— 
the  payment  of  money  within  the  statute.  Should  the  Court  be  -^"^•*<^" 
of  opinion  that  they  were  not  such  orders  for  the  payment  of 
money,  the  judgment  should  be  reversed  as  to  the  three  prisoners. 
Second,  whether,  in  consequence  of  the  prisoners  Harris  and 
Somerville  having  been  in  the  cab  outside  Messrs.  Todd  and 
Burns'  establishment,  as  hereinbefore  mentioned,  at  the  time  of 
uttering  the  orders  in  question  by  Yanderstein,  and  not  being 
there  for  the  purpose  of  taking  part  in,  or  aiding  or  assisting  io  the 
actual  uttering  thereof,  the  jury  should  have  been  directed  to 
acquit  them.  If  the  Court  should  be  of  that  opinion,  the  judg- 
ment should  be  reversed  as  to  them,  but  be  affirmed  and  remain  in 
force  as  to  the  prisoner  Yanderstein. 

The  money  orders  are  to  the  following  effect : 

15  No.  57. 


Nbtherstowey. 

Stamp  of 
Issuing  Offigs. 

Date,  &c. 


44 

MONEY  ORDER. 

Pay  the  person  named  in  my  letter  of  advice 
the  sum  of  10/. 


To  the  Post-office  at  Dublin. 

G,  JoneSy  pro  Postmaster. 

Received  the  above — 

JOHN   HAMILTON  [Signature  of  Payee.] 

A  fac-simile  of  the  money  order  and  letter  of  advice  is  in  the  posses- 
sion of  the  Clerk  of  the  Crown,  attached  to  the  original  case. 

j.  h.  monahan. 
James  O'Brien. 

Curran  for  the  prisoners. — First.  This  document  was  not  a 
warrant  or  order  for  the  payment  of  money  within  the  statute. 
**  G.  Jones»,  pro  postmaster"  is  not  the  postmaster;  and,  besides, 
there  was  no  letter  of  advice.  There  was  no  compulsion  on  the 
post-office  authorities  to  pay  this  if  there  was  no  letter  of  advice. 
A  warrant  or  order  for  the  payment  of  money  must  purport  or 
must  be  shown  by  evidence  to  be  made  by  some  person  who  might 
command  the  payment  of  the  money,  and  to  be  made  upon  or  to  a 
person  who  was  compellable  to  pay  it — Archbold,  Pleading  and 
Evidence,  505 ;  Rex  v.  Clinch,  2  East.  P.  C  938.  [Monahan, 
C.J. — Is  it  not  decided  in  an  old  case  that  a  cheque  drawn  upon  a 
bank  in  a  fictitious  name,  or  in  the  name  of  a  person  who  had  no 
money  in  it,  is  a  forgery  ?]     This  is  nothing  more  than  a  receipt — 
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1865 

Forgery— 
Accefsory. 


Rro.  Beff.  V.  Ansell,  8  Cox,  C.  C.  409 ;  Rex  v.  Rushwortk^  Russ.  & 
Vanderctktn  ^-  ^^^'  '^'^®  transaction  might  be  a  matter  of  indictment 
Harris  and'  for  obtaining  money  under  false  pretences,  but  it  cannot  be 
SoMERviLLK,  tHc  subjcct  of  att  indictment  for  forgery.  The  payment  of  this 
was  only  conditional  on  the  receipt  of  a  letter  of  advice  whicli 
never  existed — Reg.  v.  Gilchrist,  2  Moo.  0.  C.  233;  Rex 
V.  William  Bakery  1  Moo.  C.  C.  231 ;  Reg.  v.  Vivian^  1  C.  & 
K.  719;  8.  c,  1  Den.  Cr.  C.  35;  Reff.  v.  Ferguson^  1  Cox, 
C.  C.  241.  The  test  applied  in  that  case  would  at  once  show 
that  this  was  not  a  forged  order.  [Hates,  J. — Do  you  think  that 
two  sections  of  the  recent  Act  affect  this  case  ?  One  provides  for 
any  person  forging  **  a  request  for  the  payment  of  money."  That 
would  seem  to  extend  the  range  of  criminal  offences,  so  that  if  this 
was  properly  laid  this  would  be  beyond  our  inquiry.  Thus  the 
only  question  which  arises  is — whether  this  is  properly  laid  as  an 
order.  Then  there  is  another  section,  I  think,  which  says  that  it  is 
not  necessary  to  set  out  an  instrument  by  its  legal  import,  but  to 
call  it  by  the  name  by  which  it  is  generally  known.  Probably 
that  would  get  rid  of  any  difficulty  in  the  indictment.]  Both 
sections  are  really  strongly  in  favour  of  the  prisoners.  The  statute 
makes  a  distinction  between  different  things.  The  instrument 
liere  is  stated  in  the  indictment  to  be  an  order,  and  one  can  only 
deal  with  it  as  an  order.  The  other  section  referred  to  only  goes 
to  prevent  the  necessity  of  setting  out  the  whole  instrument 
verbatim  or  giving  a  facsimile  of  it.  The  second  question  in  the 
case  affects  only  two  of  the  prisoners.  It  is  admitted  on  the  case« 
that  the  parties  were  not  there  for  the  purpose  of  taking  part  in 
the  forgery.  There  are  four  modes  of  treating  persons  charged 
with  felony  :  first,  to  indict  them  as  principals  in  the  first  degree ; 
secondly,  as  principals  in  the  second  degree ;  thirdly,  as  accessories 
before  the  fact ;  fourthly,  as  accessories  after  the  fact.  These  men 
could  not  be  convicted  as  principals  in  the  first  degree,  nor,  under 
the  direction  of  the  judge,  as  principals  in  the  second  degree. 
Neither  could  they  be  convicted  as  accessories  before  the  fact. 
Although  the  law  permits  the  Crown  now  to  indict  an  accessory 
before  the  fact  as  a  principal,  yet  the  Inw  with  respect  to  the 
offence  itself  is  not  chanjred ;  and  although  the  accessory  may  be 
indicted  as  a  principal  felon,  there  must  be  evidence  to  show  that 
he  took  a  certain  part  in  the  transaction.  There  must  be  evidence 
that  he  abetted  the  principal  in  the  commission  of  the  offence. 
There  is  no  evidence  here  that  Somerville  or  Harris  took  part  in 
the  uttering.  The  transaction  in  the  public-house  cannot  be 
brought  to  bear  to  make  any  of  them  accessorial  to  this  felony: 
Rex.  V.  Kelly,  Kuss.  &  K.  421 ;  King^s  case,  Kuss,  &  K.  332 ; 
Rex  V.  Soares,  Khss.  &  B.  25;  Rex  v.  Davis,  Buss.  &  R.  113; 
Rex  V.  Badcocky  Russ.  &  R.  249 ;  Reg.  v.  Loughran,  3  Craw.  &  D. 
Circ.  Cas.  333. 

J.  E.  IValshe,  Q.C.  and  Barry^  Q.C.  (with  them  Concanen)  for 
the  Crown. — The  instrument  here  is  properly  described  as  an 
order  to  pay  money.     If  this  is  not  an  order  within  the  Act  w^hat 
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is  it?     All  the  authorities  are  misunderetood.     The  arguments  on        Rro* 
the  other  side  come  to  this — that  there  can  be  no  such  thing  as  a  VANDFjisTEix 
forgery  at  all.     The  document  on  the  face  of  it  respresents  that    Harris  and  * 
there  is  a  letter  of  advice.     [Fitzgerald,  B. — The  great  difficulty  Somerville. 
in  the  way  of  the  argument  of  the  counsel  for  the  prisoner  is  Reg,        [^ 

V.  Gilchrist,  2  Moo.  C.C.  233.]     [Monahan,  C.T.— What  makes        '. 

me  think  that  this  instrument  is  a  forgery  is,  that  it  assumes  on  the     Forgery^ 

fac0  of  it  that  there  is  a  letter  of  advice.]     Suppose  there  is  a     ^^^^*'^^' 

letter  of  advice,  but  that  for  his  own  purposes  the  postmaster 

never  forwards  it,  will  not  the  other  part  of  the  instrument  be  still 

an  order  for  the  payment  of  money? — Reg,  v.  Gilchrist^  2  Moo. 

C.  C.  233 ;  8.  c  Oar.   &   M.  224,     Whether  a  name  forged  be 

that  of  a  mere  fictitious  person,  or  of  a  person  actually  existing,  is 

immaterial — R.  v.  Lockett,  1  Leach,  94;    R,  v.  Wilton^  1  F.  & 

F.  391 ;  R.  V.  Baker,  1  Moo.  C.C.  231.     Reg.  v.  Vivian,  1  Den. 

Cr.  C.  35,  s.  c  1  C.  &  K.  719,  is  not  an  authority  for  the  prisoner. 

The  money  order  department  of  the  post-office  is  governed  by 

statutes  3  &  4  Vict.  c.  96,  and  11  &  12  Vict.  cc.  87,  88.     By 

these  the  document  issued  is,  undoubtedly,  called  an  order,  and 

there  is  no  reference  to  any  letter  of  advice.     Letters  of  advice 

exist,  and  form   part  of  the  machinery  by  which  the  matter  is 

regulated,  but  the  thing  which  is  issued  to  the  public  is  the  money 

order.     Then  comes  another  question — is  this  a  complete  money 

order.     In  Rex  v.  Rushworth  the  document  had  no  resemblance  to 

the  genuine  instrument.     Here  the  document  uttered  is  the  only 

one  which  the  public  ever  sees.     How  can  this  be  distinguished  in 

principle  from  the  case  of  a  cheque  given  in  the  name  of  a  person 

who  does   not  exist — Reg.  v.  Thorn,  2  Moo.  C.C.  210.     As  to 

the  second  point  the  stat.  11  &  12  Vict.  c.  46  puts  an  end  to  it — 

Hughes's  case.  Bell's  C.  C.  242.     What  constitutes  a  principal  in 

the  second  degree?     Actual  corporeal  presence  is  not  necessary; 

mere  mental  presence  is  enough — Fost.  Cr.  Law,  pp.  349,  350; 

2  Hawk.  P.  C.  c.  29,  s.  8 ;  Rex  v.  Else,  Russ.  &  R.  142 ;  Reg.  v. 

Greenwood,  2  Den.  Cr.  C.  453;  Arch.  PI  &  Evid.  pp.  6,  7 ;  Rex  v. 

Skerrett,  2  C.  &  P.  427- 

Curran  replied.  Cur.  adv.  vult. 

August  22. 

Lefroy,  C.J.,  after  stating  the  facts  of  the  case,  and  the 
objections  which  had  been  taken,  said  that  after  duly  considering 
the  subject,  the  Court  were  of  opinion  that  the  first  objection 
could  not  be  sustained,  and  that  the  post-office  orders  were  money 
orders  within  the  meaning  of  the  statute.  With  regard  to  the 
second  objection,  the  Court  were  of  opinion  that,  as  the  prisoners 
Harris  and  Somerville,  were  proved  to  have  accompanied  Vander- 
stein  to  the  door  of  Messrs.  Todd  and  Burns'  establishment,  and 
to  have  remained  outside  in  a  cab  while  he  was  uttering  the  forged 
orders  with  the  guilty  knowledge  of  his  intention,  they  were 
participators,  and  were  guilty  of  the  offence  charged  against  them. 
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Rw*-        The  direction  of  the  judge  was,  therefore,  right,  and  the  conviction 

VAiiDBROTKur  should  be  affirmed. 

Harris  and'      PiGOT,  C.  B.,  Said  that  the  Only  part  of  the  charge  of  Monahan, 

SoMRRviLLB.  0.  J.,  to  which  hc  felt  inclined  to  take  exception  was  in  reference 

iQgj        to  the  money  orders:     Having  regard  to  the  authorities  cited  on 

— .'       the  subject,  he  had  doubts  whether  the  orders  in  this  case  were 

Forgery-     money  orders  within  the  statute;  but  it  was  solely  in  consequence 

cctMory     ^f  ^jj^  authorities,  which  were  what  he  might  call  vexed,  that  he 

felt  inclined  to  doubt. 

Monahan,  C.  J.,  said  that  as  the  document  referred  to  contained 
on  the  face  of  it  everything  constituting  a  money  order,  he  thought 
there  should  be  no  doubt  in  reference  to  the  forgery. 

Conviction  affirmed. 


COURT  OF  QUEEN'S  BENCH. 

Nod.  9  and  11,  1865. 

Reg.  v.  Gray  (a). 

Criminal  information — Newspaper — Privilege, 

Where  certain  parties  were  charged  with  treason  felony,  and,  pending  the 
preliminary  investigation  at  the  police  office,  certain  publications 
appeared  in  a  newspaper  commenting  upon  the  conduct  of  the  prisoners, 
and  calculated  to  prejudice  the  public  mind  against  them : 

Held  (per  totam  curiam),  that  a  conditioned  order  for  a  criminal  infor- 
motion  against  the  proprietor  of  the  newspaper  should  be  granted  on 
account  of  those  articles. 

The  same  newspaper  published  a  report  of  the  proceedings  against  the 
prisoners  at  the  preliminary  investigation  at  the  police  office,  which 
investigation  terminated  in  the  committal  of  the  prisoners.  Part  of 
these  proceedings  consisted  of  statements  of  counsel  which  were  calcu^ 
lated  to  prejudice  the  public  mind  against  the  prisoners.  There  was 
no  suggestion  that  this  publication  was  more  than  a  fair  and  bona  fide 
report  of  what  actually  tooh  place : 

Held  {Hayes,  J,,  dissentiente),  that  such  publication  was  privileged,  and 
did  not  form  a  ground  for  granting  a  conditional  order  for  a  criminal 
information. 

^PHIS  was  a  motion  on  behalf  of  John  OTieary,  now  a  prisoner 
A-  in  Richmond  Bridewell,  on  a  charge  of  belonging  to  the 
Fenian  Brotherhood,  an  alleged  treasonable  society,  for  a  con- 
ditional order,  for  a  criminal  information  against  Sir  John  Gray, 
the  registered  proprietor  of  the  Freeman^s  Journal ,  for  certain 
publications  which  had  appeared  in  that  paper.     The  motion  was 

(a)  Reported  by  WillIam  Woodlock,  Barrbler-at-Law. — (From  Uie  /riiA  Juriit,  bj 
permusioD). 
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? rounded   upon  the  joint  affidavit  of  John   O'Leary,   Thomas        K^o* 
Uarke  Luby,  and  Jeremiah  O'Donovan  (Rossa),  from  which  it       q^^ 

appeared  that  they  had  been  concerned  in  the  publication  of  a        ' 

newspaper  called  the  Irish  People;  that  on  the  night  of  the  16th        i^^^ 
September  the  office  of  the  newspaper  had  been  broken  into  by      crMnai 
the  police,  and  they  themselves  and  several  others  been  arrested ;  mformatpftr-^ 
that  on  the  1st  October,  after  several  remands,  the  case  against  Newtpaper^ 
them  had  been  stated  by  Mr.  Barry,  Q.O.,  and  evidence  gone    ^^^ 
into  before  the  police  magistrate ;  and  that  finally,  on  the  2nd 
October,  they  had  been  committed  for  trial.     The  affidavit  also 
set  out  the  publications  complained   of.     The  first  was  in  the 
number  of  the  FreemavUs  Journal^  of  the   1 8th  September,  two 
days  after  the  arrest  of  the  prisoners,  and  was  as  follows :    **  The 
seizure  of  some  thirty-five  men,  the  capture  of  a  printing  press 
and  types,  and  the  suppression  of  a  puolication,  are  no  ordinary 
events  in  a  country  which  boasts  of  a  free  press  and  a  free  con- 
stitution.    No  Oovemment  would  have  gone  such  lengths  save 
upon  very  stron?  and  very  reliable  information.     It  is  true  that 
the  Frisk  People  has  been  quite  as  outspoken  and  quite  as  mad  as 
either  John  Mitchell's  United  Irishman  or  the  Nation  of  1848.     If 
evidence  of  intended  revolution,  of  premeditated  rebellion,  of  a 
desire  to  get  rid  of  the  present  dynasty  and  substitute  an  elective 
republic  were  wanted,    the  madmen   who  conducted  the   Irish 
People  have   themselves    furnished  proofs  that  they   said   they 
intended  what,  no  doubt,  they  never  contemplated."     The  next 
publication  complained  of  was  contained  in  the  number  of  the  2nd 
October,  and  consisted  partly  of  a  report  of  Mr.  Barry's  statement 
at  the  police  office,  and  partly  of  comments  upon  it  in  the  editorial 
part  of  the  paper.     The  parts  of  the  report  of  Mr.  Barry's  state- 
ment   relied   upon  were  as  follows:  ^'But  it  has  been  deemed 
expedient,  and  I  think  wisely,  that,  notwithstanding  the  unpre- 
pared  state  of  the  case,  no   time  should  be  lost  in  laying  the 
evidence  before  the  public,  so  as  to  enable  the  public  to  judge,  from 
the  authentic  source  of  evidence  used  in  a  court  of  justice,  the  real 
nature  and  extent   of  the   Fenian  conspiracy,  undiminished  by 
incredulity   and    not   exaggerated   by   panic.       The    design,   as 
manifested  in  their  writings,  public  and  private,  as  will  be  proved 
in  evidence  upon  the  trial ;  the  design  took  the  form,  not  as  on 
former  occasions  of  a  somewhat  similar  character,  not  of  a  mere 
revolutionary  theory,  not  some  theoretical  scheme  of  regeneration 
by  substituting  one  Government  for  another,  but  it  partook  of  the 
character   of  socialism  in   its  most  pernicious  and  most  wicked 
phase.     The  lower  classes  were  taught  to  believe  that  they  might 
expect  a  re-distribulion  of  the  property,  real  and  personal,  of  the 
country.     They  were  taught  to  believe  that  the  law  by  which  any 
man  possessed  more  property  than  another  was  unjust  and  wicked, 
and  the  plan  of  operation  found  to  have  been  suggested  was  hor- 
rible to  conceive.     The  operations  of  this  revolution,  as  it  is  called, 
were  to   be  commenced  by  an  indiscriminate  massacre — by  the 
assassination  of  all  those  above  the  lower  classes,  including  the 
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Bbo.        Roman  Catholic  clergy,  against  whom  their  animosity  appears. 
Gray        ^^^"^  ^^^^^  writings,  to  be  especially  directed  by  reason  of  the 

'       opposition  which  these  clergymen  thought  it  right,  as  Christian 

1865.  ministers,  as  Irishmen,  and  as  men  of  peace  and  honour,  to  give  to 
CHn^ud  ^^®  projects  in  question  to  the  Utmost  of  their  power."  The  com- 
information^  ment  upon  this  Statement  was  in  these  terms :  "  The  statement 
Neu)$paper^  by  which  Mr.  Barry  opened  the  prosecution  of  the  Fenian 
^vAU^f^  -prisoners  on  Saturday  cannot  fail  to  produce  the  most  intense 
alarm  in  the  mind  of  every  thinking  man.  If  a  tithe  of  the  state- 
ment be  capable  of  being  proved,  we  must  feel  thankful  at  the 
escape  society  has  had ;  and  the  honest  sons  of  toil  who  were  in 
danger  of  being  made  the  instruments  of  the  Fenian  movement, 
ought  to  feel  doubly  thankful  that  the  projects  were  discovered 
before  they  had  committed  themselves  to  so  hopeless  and  so  ter- 
rible an  enterprise.  Even  now  we  are  unwilling  to  believe  that 
Mr.  Barry's  statement  of  Fenianit?m  can  be  true.  Yet  it  is  hard 
to  imagine  that  a  man  of  Mr.  Barry's  antecedents  and  position, 
representing  the  Crown,  and  acting  in  the  name  of  the  Crown, 
would  venture  to  make  such  a  statement  if  he  did  not  feel  satisfied 
that  he  could  sustain  the  leading  parts  of  it  by  evidence  sufficiently 
conclusive  to  satisfy  the  most  conscientious  that  it  was  not  made 
for  effect,  or  for  the  dishonest  purpose  of  creating  a  prejudice 
against  the  accused,  but  as  a  part  of  his  duty  representing  that 
power  and  authority  which  are  entrusted  with  the  peace  of  society, 
and  with  the  protection  of  life  and  property.  The  first  and  most 
daring  object  of  the  organisers  of  this  movement  is  openly  stated 
by  Mr.  Barry  to  have  been  to  get  rid  of  the  Catholic  priesthood.  The 
Catholic  priests  in  Ireland  and  in  America  have  proved  the  most 
potential  obstacles  to  the  spread  of  the  organisation,  and,  therefore, 
the  most  bitter  enmity  exists  against  that  sacred  and  self-sacrificing 
order.  We  wish  that  we  could,  without  an  abandonment  of  duty, 
refrain  from  reprinting  the  statement  that  any  body  of  Irishmen, 
no  matter  how  excited,  or  how  mad,  could  contemplate  the  mode  of 
removing  the  priestly  obstacles  to  their  designs  which  is  imputed 
to  these  unhappy  men.  If,  however,  it  be  true  that  the  ^  massacre' 
of  all  opponents  and  of  ^  the  Catholic  clergy,'  who  were  the  most 
eifective  opponentb  of  their  designs,  was  really  a  part  of  the 
programme,  the  fact  cannot  be  hidden,  and  the  disgrace  which  such 
a  programme  must  bring  upon  our  name,  our  race,  and  our  country 
must  be  borne  in  sorrowful  humiliation,  to  be  blotted  out  only  by 
an  indignant  protest  from  all  that  is  honourable  and  Christian  in 
the  land."  The  last  publication  complained  of  was  a  letter  of  the 
Most  Rev.  Archbishop  CuUen,  which  appeared  in  the  number  of 
the  20th  October,  and  contained  the  following  passages :  **  Nay 
more,  if  the  charges  lately  made  against  the  originators  of  the 
movement  had  been  known,  everyone  would  have  been  filled  with 
alarm  at  their  introduction  into  the  country,  for  they  are  said  to 
have  proposed  nothing  less  than  to  destroy  the  faith  of  our  people 
by  circulating  works  like  those  of  the  impious  Voltaire,  to  preach 
up  socialism,  to  seize  the  property  of  those  who  have  any,  and  to 
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exterminate  both  the  gentry  of  the   country  and   the  Catholic        !*«»• 
clergy."    "Whatever  is  to  be  said  of  such  fearful   accusations,       q^^ 

which  are  only  founded  on  vague  report,  it  is  too  certain  that  the        

managers  of  the  Fenian  paper  called  the  Irish  People  made  it  a  *865. 
vehicle  of  scandal,  and  circulated  in  its  columns  most  pernicious  cw^^&in/ 
and  poisonous  maxims.  Fortunately  they  had  not  the  wit  nor  the  information^ 
talents  of  Voltaire,  but  according  to  appearances  they  did  not  yield  ^evspoper^ 
to  him  in  anxiety  to  do  mischief  and  in  malice.  And  hence,  it  ^i^^ 
must  be  admitted,  that  for  suppressing  that  paper,  the  public 
authorities  deserve  the  thanks  and  gratitude  of  all  those  who  love 
Ireland^  its  peace,  and  its  religion."  In  reference  to  the  publication 
of  this  letter,  the  affidavit  stated  that  the  FreemarCs  Journal  was  a 
paper  of  wide  circulation  in  Ireland,  and  especially  in  the  city  of 
Dublin,  and  professed  to  be  the  organ  of  Irish  Catholic  opinion, 
and  that  it  exercised  a  large  influence  in  the  country.  That  it  was 
extensively  read  by  the  class  from  which  the  jurors  of  the  city  of 
Dublin  were  taken.  They  also  stated  that  from  the  high  position 
and  character  of  the  Most  Rev.  Dr.  CuUen,  the  judgment  of  many 
of  the  jurors  would  be  guided  by  the  expression  of  his  opinion  in 
that  letter,  and  that  letter  was  calculated  to  exercise  a  large 
influence  on  the  public  mind.  The  prisoners  in  their  affidavit 
further  stated  that  at  the  time  of  the  publication  of  this  letter  it 
was  well  known  that  they  were  the  proprietors  of  the  newspaper 
called  the  Irish  People^  and  that  they  were  to  be  tried  on  a  charge 
of  high  treason ;  and  that  this  was  well  known  to  Sir  John  Oray, 
who  must  have  known  that  this  publication  was  calculated  to 
prejudice  them  on  their  trial.  With  reference  to  the  statement 
respecting  the  extermination  of  the  landlords  and  the  Catholic 
clergy,  they  said  that  it  was  made  without  any  foundation  what- 
ever, and  they  complained  of  the  statement  of  the  Crown  counsel, 
and  alleged  that  that  statement  was  made  for  the  purpose  of  preju- 
dicing them  on  their  trial.  They  alleged  that  those  statements 
were  made  unsupported  by  any  evidence,  and  were  utterly  false 
and  without  foundation.  They  also  stated  that  they  were  kept  in 
close  confinement  and  not  permitted  to  speak  to  each  other,  or  to 
their  relatives  or  friends,  and  that  the  only  person  allowed  inter- 
course with  them  was  their  solicitor,  Mr.  John  Lawless.  Their 
letters,  they  stated,  were  opened  by  the  governor  of  the  gaol.  The 
prisoners  generally  complained  of  the  prison  regulations,  and  said 
that  they  were  informed  that  these  regulations  were  carried  out 
towards  them  by  orders  of  the  Attorney-General.  They  stated 
that  matters  affecting  them  were  commented  on  by  newspapers  in 
England  and  Ireland,  and  on  the  Continent,  and  that  a  violent 
prejudice  was  created  against  them.  They  believed  that,  owing 
to  the  publication  of  the  statement  of  the  Crown  counsel,  and  of 
the  comments  thereon,  they  could  not  have  a  fair  and  impartial 
trial  at  the  next  special  commission,  and  that  a  grievous  injustice 
would  be  done  them  unless  the  publication  of  similar  statements 
against  them  were  prevented.  As  to  the  charges  against  them 
they  would  at  the  proper  time  be  prepared  to  meet  them.     In 
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R^-       reference  to  the  charges  contained  in  the  article  and  letter  already 
G  ^AT        referred  to,  they  most  solemnly  and  indignantly  protested  upon 

.'       their  oaths,  before  Grod,  thatthey,  or  any  of  them,  never  heard  or 

1865.        knew  of  any   scheme,   or  were   to  take  part  in  any  scheme  or 

Cri^'d     contrivance  for  the  murder  of  the  Catholic  clergy  or  of  any  other 

informationr-  persons,  or  in  any  scheme  of  plunder  or  assassination,  and  that  this 

Neuftpoper-^  yile  and  infamous  charge  they  regarded  with  horror  and  indig- 

vubUo^uL    "^'^o"^*     They  stated  that  in  the  evidence,  in  the  police  office,  not 

a  syllable  was  found  to  support  such  a  charge.     They  stated  that 

after  their  committal  informers  came  forward  to  make  statements 

to  bear  out  that  charge,  which  was  a  cruel  and  wicked  libel  on 

them ;  and  they  further  stated  that  there  never  appeared  in  the 

Irish  People  a  single  line  which  could  in  any  way  countenance  such 

a  charge,  and  that  they  never,  directly  or  indirectly,  published  an 

article  against  the  authority  or  origin  of  the  Christian  religion, 

and  that  it  was  utterly  untrue  to  say  that  they  disseminated  infidel 

opinions.     They  stated  that  they  were  informed  and  believed  thai; 

the  letter  published    by   Archbishop   Cullen   was    much    more 

calculated    to    damage   them  than  any   of    the    other    articles 

complained  of. 

Butty  Q.C.  (with  him  O^Loffklen),  for  the  application. — The 
publication  of  preliminary  proceedings  where  a  criminal  trial  is  to 
follow,  prejudices  the  party  who  is  to  be  on  his  trial.  Such  publi- 
cation is  not  protected — Rex  v.  Fleet,  I  Barn.  &  Aid.  379 ;  Sex  v. 
Father,  2  Camp.  670;  Duncan  v.  Thwaites,  2  B.  &  C.  566; 
Bex  v.  Leey  6  Esp.  123.  A  publication  of  this  kind  is  a  contempt 
of  Court,  and  criminally  punishable.  The  cases  are  collected  in 
Hodges'  report  of  Beff.  v.  0*Doherty  and  Martin,  at  p.  220; 
Bex  V.  Clement,  4  Bam.  &  Aid.  218.  The  only  authority  in  favour 
of  the  protection  of  such  a  publication  is  Lewis  v.  Levy^  1  Ell. 
B.  &  E.  537.  But  that  case  is  distinguishable  on  the  ground 
that  there  the  preliminary  investigation  terminated  in  the  discharge 
of  the  prisoner.  Upon  the  other  publications  we  are  clearly 
entitled  to  succeed. 

Lefrot,  C.  J. — This  was  an  application  to  the  Court  for  a 
criminal  information  for  the  publication  of  certain  articles  in  this 
paper  (the  Freeman's  Journal)  on  the  18th  of  September  and  2nd 
of  October,  and  for  the  publication  of  the  proceedings  before  the 
police  court,  upon  the  occasion  when  an  order  was  made  for  the 
committal  of  tne  prisoners  for  trial  We  are  all  of  opinion  to 
grant  the  conditional  order  with  respect  to  the  comments  that  were 
made  in  the  publications  of  the  18th  September  and  2nd  of 
October,  on  the  proceedings  that  had  taken  place.  There  is  also 
another  matter  on  which  we  have  agreed  to  grant  the  conditional 
order,  that  is  the  publication  of  a  certain  portion  of  a  letter 
published  by  Dr.  Cullen.  But  with  respect  to  the  mere  publication 
of  the  proceedings  in  the  police  court,  free  altogether  from  any 
observations  or  comments,  we  are  not  agreed  to  grant  the  condi- 
tional order.  We  distinguish  between  the  matter  before  us, 
between  the  comment  and  the  mere  publication  by  the  editor  of  a 
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Eublic  journal  as  a  bona  fide  and  correct  report  of  proceedinors        Rko- 
efore  a  magistrate — whether  preliminary  or  not — and  upon  the       ^^'^^ 

latter  we  have  not,  as  I  said,  agreed  to  grant  the  conditional  order. 

Indeed,  I  should  say  for  myself,  that  in  every  proceeding  before        ^865. 
magistrates,  whether  before  police  ma^ristrates  or  any  other  similar      /^7T«/ 
tribunal,  it  is  most  expedient  for  the  public  that  they  should  be  in/ormatpm-^ 
published,  only  with   the  proviso  that  they  should  be  published  Newipiijycr^ 
correctly,  and  bond  fide  with  the  view  to  give  information,  and  not    p^iim^ 
with  a  view  to  prejudice  the  trial  of  the  party.     With  respect  to 
the  comments  and  observations  said  to  be  calculated  to  impress  the 
public  mind  with  the  guilt  of  the  parties,  we  are  of  opinion,  on 
the  ground  of  the  tendency  of  those  observations  to  prejudice  the 
party,  to  grant  the  conditional  order.     As  to  the  publication  of  the 
proceedings,  we   are  not  agreed,  as  I  said,  to  grant  the  order. 
In  my  mind,  the  editor  of  a  public  journal  has  an  indemnity  for 
the  publication  of  a  bond  fide  and  correct  report  of  proceedings 
of  this  description.     Although,  no  doubt,  it  is  very  important  that 
the  prisoner  should  have  the  proceedings  conducted  in  a  manner 
not  calculated  to  prejudice  him,  it  is  for  the  interest  of  the  public 
that  "proceedings  of  this  description  should  be  published  fully  and 
at  the  same  time  fairly   and  correctly,  for  otherwise   it   would 
virtually  amount  to  an  investigation  with  closed  doors,  in  which 
injury  might  result  to  the  prisoner  either  from  undue  influence  or 
some  other  cause.     Now,  it  is  of  the  utmost  importance  for  the 
public  to  know  that  the  magistrates  do  their  duty  impartially  and 
without  influence  of  any  sort,  and  that  they  exercised  their  duty 
fairly  and  correctly  according  to  the  evidence  brought  before  them 
— not  only  to  prevent  them  from  making  unfair  orders  against  the 
prisoners,  but  also  to  prevent  them  from  undue  influence  which 
might  be  ascribed  to  them  as  officers  appointed  by  the  Crown.     It 
is,   therefore,   in    every   view    most  important    that   the   actual 
proceedings  and  evidence  on  which  the  magistrate  acted  should  be 
put  before  the  public,  that    the   public  may  know   whether,  as 
between  the  prisoners  and  the  public  prosecutors  the  magistrates 
have  fairly  discharged  their  duty.     And  the  only  way  in  which 
the  public  can  judge  of  that  is  by  their  having  a  correct  and  full 
detail  of  the  evidence  by  the  editor  of  the   public   newspaper. 
Therefore,  it  appears  to  me  that  a  bona  fide  and  correct  publication 
of  the  evidence   on  which  the  magistrates   have   acted   is    most 
valuable  in  both  points  of  view,  both  in  respect  to  the  prisoners, 
to  see  that   they  were  fairly  dealt  with,  and  in  respect  to  the 
magistrate,  to  see  that  he  could  not  be  suspected  of  being  influenced 
in  any  way  to  expose  the  prisoner  to  a  greater  risk  in  committing 
him  for  trial,  and  to  imprisonment,  than  that  which  the  evidence 
adduced  fairly  authorised.     In  my  opinion,  therefore,  if  the  publi- 
cation  be  a   bon&  fide   publication,   and   an  exact    and    correct 
publication  of  the  evidence,  it  is  a  most  important  security  for  the 
public,  and  the  public  eiHtor  should  not  be  liable — so  tar  as  he 
confines  himself  to  the  faithful  discharge  of  his  duty  in  giving  the 
public  a  correct  and  faithful  account  of  the  evidence.     Otherwise, 
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Beg.        as  I  said  before,  there  might  be  a  preliminary  decision  without  there 

V.  -  -         -  -  .  . 

Grat. 


being  means  to  ascertain  whether  in  respect  to  the  prisoners  or 

the  public  the  magistrate  had  fully  discharged  his  duty.     I  should 

1865.       accordingly,  for  my  own  part — if  it  rested  on  my  single  judgment 

(Z^nal     — **  ^"^^  refuse  this  application  so  far  as  it  rests  upon  the  publi- 

information—  catiou  of  the  evidence,  unimpeached  in  respect  to  correctness  and 

Newspaper—  faimess.     With  respect  to  the  comments  on  which  the  publication 

^ubUccS^^     was   accompanied,  I   concur  with   my  brethren  that   for  these 

comments,  which,  upon  the  case  made,  were,  no  doubt,  calculated, 

or,  as  it  is  alleged,  served  to  influence  public  opinion  against  the 

prisoners,  and  to  deprive  them  of  the  fair  and  impartial  exercise  of 

the  judgment  of  the  jury  on  the  case,  I  concur,  I  say,  with  my 

brethren  in  giving  the  conditional  order  for  a  criminal  information 

for  these  comments,  which  transgress  the  fair  limits  to  which  the 

law    confines    the    right    of  the  editor  of  a   public  journal   to 

communicate  to  the  public  what  passed  at  the  proceedings. 

Hayes,  J. — So  far  as  my  Lord  Chief  Justice  has  announced 
the  decision  of  this  Court  I  entirely  concur,  and  if  we  were  alto- 
gether unanimous  I  should  not  add  anything  by  way  of  the  reasons 
which  lead  me  to  that  conclusion.  But  as  I  find  that  the  views 
that  I  entertain  are  not  in  all  respects  the  same  as  those  that  have 
been  put  forward  by  my  Lord  Chief  Justice,  and  as  those  views 
have  led  me  to  the  conclusion  that  this  rule  for  a  criminal  informa- 
tion is  not  of  the  same  extent  I  would  desire  it  should  go  to,  I 
think  it  right  to  add  a  word  by  way  of  explanation  of  my  course 
of  proceeding.  The  Lord  Chief  Justice  has  announced  that  as  to 
so  much  of  the  publication  as  is  conversant  with  the  report  of  the 
proceedings  before  the  police  magistrate,  he  has  refused  to  extend 
the  rule,  and  this  seems,  I  think,  if  I  understand  his  lordship,  to 
be  settled  upon  a  principle  that  there  is  a  privilege  which  news- 
paper proprietors  enjoy,  provided  the  report  be  fair,  and  correct, 
and  bond  fide.  In  my  judgment  there  is  no  such  privilege.  I  take 
this  case  to  be  an  application,  as  it  were,  to  the  prerogative  juris- 
diction of  the  Court,  The  first  duty  of  this  Court,  and  before  all 
others,  with  respect  to  criminal  trials,  is  to  see  that  a  fair  trial 
shall  be  ensured  to  every  accused  person,  and  its  utmost  eiforts 
should  at  all  times  be  given,  and  its  powers  exerted,  for  the  pur- 
pose of  securing  those  most  desirable  results  to  the  public.  There- 
fore I  say  of  the  persons  concerned  in  the  administration  of  justice 
in  the  course  of  a  preliminary  investigation,  and  before  the  matter 
has  come  on  for  trial,  whatever  may  be  the  course  of  duty 
prescribed  by  them  for  their  own  purposes,  if  the  publication  of 
these  proceedings  tend  to  bring  about  such  a  state  of  things  as  that 
there  shall  not  be  a  fair  trial,  that  the  prisoner's  solemn  rights  shall 
be  prejudiced  or  interfered  with,  there  is  nothing  in  the  duty  of  a 
newspaper  proprietor  which  protects  him  even  in  fairly  publishing 
the  proceedings.  Necessity  may  require  that  there  shall  be  dis- 
cussion of  subjects  and  inquiries  into  matters  in  the  police  office 
before  the  police  magistrates,  and  so  far  it  may  be  quite  right  not 
only  that  it  should  be  discussed  and  published,  but  when  it  goes 
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beyond  that,  and  the  publication  of  these  matters  leads  to  this        i^bo. 
crying  injury,  that  the  rights  of  the  prisoners  to  a  fair  trial  are       gbay. 

thereby  interfered  with  or  curtailed,  it  then  becomes  not  only  in        ' 

the  power,  but  within  the  solemn  duty  of  this  Court  to  see  that        ^^^^- 
that  shall  be  prevented.     Now  it  may  be  very  likely,  and  I  say      ci^^^i 
not  a  word  upon  the  subject,  that  the  statement  of  Mr.  Barry  in  informatiifi^ 
introducing  this  subject  to  the  notice  of  the  magistrates  may  be  ^^wpaper— 
all  very  right  and  very  probably  justified  by  the  occasion,  and  I    publication. 
think  it  may  have  been,  but  at  the  same  time  it  may  be  very  in- 
correct, and  in  my  judgment  very  improper,  that  anything  should 
be  said  pending  the  trial  which  would  inflame  men's  minds   or 

Erejudices,  so  that  in  the  course  of  the  time  expected  to  elapse 
etween  that  and  the  trial  men  should  not  come  to  the  discussion 
of  the  case  dear,  unprejudiced,  and  unembarrassed.  I  think  there 
are  both  old  and  modern  authorities  for  that.  It  rests  upon  the 
principles  of  law,  and  it  rests  upon  the  principles  of  fair  play, 
which  all  men  must  feel ;  and  it  is  because  upon  a  perusal  and 
consideration  of  the  proceedings  which  have  thus  been  published 
that  I  think  their  tendency  is  to  influence  men's  minds,  and  pre- 
judice and  interfere  with  the  due  and  fair  administration  of  justice, 
that  I  will  go  even  beyond  the  limits  named  by  the  Lord  Chief 
Justice,  and  say  that  we  are  not  only  entitled,  but  bound,  so  far 
as  we  see  it  excites  prejudice,  to  enlarge  the  rule  by  extending  it 
to  these  cases.  It  may  be  said  that  these  are  doctrines  not  very 
consonant  with  modern  opinions,  and  that  it  is  not  in  conformity 
with  the  privileges  of  the  press  according  to  precedent.  I  am 
willing  to  acknowledge  not  only  the  privileges  of  the  press,  but  also 
its  duties,  and  that  there  are  duties  which  the  press  owes  to 
society,  and  I  am  willing  to  strengthen  it  and  support  it  in  all 
these  duties — the  duties  of  giviug  us  daily  information  of  public 
events  and  public  opinion,  but  I  will  not  say  that  I  will  give  the 
press  the  power  of  doing  injustice,  or  give  it  a  sort  of  warrant  for 
prejudicing  men's  minds  in  such  a  way  as  would  tend  to  the  injury 
of  prisoners  upon  trial.  It  is  for  this  reason,  and  for  this  reason 
alone,  that  I  think  the  law  is  still,  as  laid  down  in  days  gone  by, 
that  everything  that  occurs  before  a  magistrate  during  an  investi- 
gation is,  if  published,  in  a  certain  degree  at  the  will  of  a 
newspaper  proprietor.  If  he  publishes  it,  and  it  turns  out  after- 
wards to  the  prejudice  of  puolic  justice,  he  must,  in  my  mind, 
answer  for  it.  Now,  I  think  this  principle  of  law  is  pretty  well 
established.  Since  1827,  when  it  was  decided  that  the  judge  of 
an  inferior  court,  when  about  to  enter  upon  an  investigation  of 
this  kind  of  a  preliminary  character,  and  which  might  lead  after- 
wards to  a  trial,  has  a  right,  if,  in  his  cautious  discretion,  he  is  so 
disposed,  to  exclude  the  public — that  is  decided  in  6  Barn.  & 
Cress.,  and  to  this  day  I  am  not  aware  it  has  since  been  dis- 
puted. It  is  the  duty,  in  my  opinion,  of  the  magistrate,  first  of 
all,  when  the  charge  is  brought  forward,  to  make  himself  acquainted 
with  its  general  bearings.  If  he  finds  it  a  case  which  ought  not 
to  be  made  public,  it  is  his  duty,  while  he  should  see  that  he  is  not 
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interfering  with  public  justice,  to  give  it  as  his  opinion  that  it 
should  not  at  present  be  published.  Having  done  that  he  should, 
if  necessary,  resort  to  the  expedient  of  excluding  the  press.  I 
have  made  up  my  mind  against  the  opinion  of  the  Lord  Chief 
Justice,  and  against  the  opinion  of  the  rest  of  my  brethren.  I 
think,  first  of  all,  that  the  law  is,  that  where  the  proceedings  have 
been  published,  and  the  nature  of  that  publication  is  calculated  to, 
thoiign  it  may  be  that  it  did  not,  influence  the  public  mind,  and  to 
injure  parties  appealing  to  public  justice,  I  see  no  reason  which 
prevents  this  guard  from  being  carried  out  for  the  great  purpose 
entrusted  to  it — namely,  the  insuring  to  every  accused  person  a 
fair  and  impartial  trial,  whatever  his  offence  may  be.  For  these 
reasons  I  am  of  opinion  that  thU  information  should  be  extended. 
FiTZGKRALD,  J. — As  my  Lord  Chief  Justice  has  already 
announced,  the  unanimous  opinion  of  the  Court  is  that  a  condi- 
tional order  should  go  in  respect  to  the  comments  of,  I  think, 
the  18th  September  and  the  2nd  October,  and  the  portion  also  of 
Archbishop  Cullen's  circular  which  is  stated  in  the  affidavit — but  I 
wish  to  guard  myself  in  reference  to  that  as  indicating  no  opinion 
whatever  as  to  what  may  be,  upon  a  motion  for  an  absolute  order, 
the  ultimate  determination  of  the  Court.  The  allegation  put  for- 
ward in  reference  to  those  editorial  comments  is  that  they  were 
published  with  a  view  maliciously  to  injure  the  accused  parties, 
and  pervert  the  true  course  of  justice  by  depriving  them  of  a  fair 
trial,  and  in  the  affidavits  that  have  been  read  to  us,  as  I  recollect, 
there  was  a  statement  put  forward  upon  oath  on  the  part  of  the 
prisoner  that  the  publications  were  with  the  object  and  intent,  and 
were  calculated  to  affect  the  prisoners.  The  Court,  therefore, 
without  pronouncing  any  opinion  upon  this,  thinks  that  a  prima 
facie  case  has  been  made  to  be  discussed  upon  a  motion  for  an 
absolute  order,  and,  therefore,  so  far  we  are  unanimous  in  grant- 
ing the  conditional  order.  I  pass  now  from  that  portion  of  the 
case  to  another  and  far  more  important  question,  and  I  may  state 
my  reasons  now  in  concurring  in  the  opinion  of  the  Lord  Chief 
f)  ustice,  because  we  are  refusing  the  rule  on  this  latter  question, 
and  therefore  I  would  have  no  opportunity  of  giving  my  reasons 
again — I  allude  now  to  that  portion  of  the  Lord  Chief  Jus- 
tice's judgment  in  which  he  has  so  forcibly  expressed  his  reasons 
for  refusing  the  rule  nisi  for  a  criminal  information  for  a  publica- 
tion in  the  FreemarCs  Journal  of  the  2nd  October  last  of  a  report  of 
the  proceedings  in  the  police  court ;  and  by  proceedings  I  under- 
stand him  to  include  not  alone  the  statement  of  the  witness,  but 
tlie  whole  proceedings  as  they  actually  took  place,  including  the 
statement  of  the  public  prosecutor.  I  am  happy  now  to  be  able 
to  concur  in  the  opinion  of  the  Lord  Chief  Justice,  that  the  rule 
ought  to  be,  as  to  that,  refused.  Since  I  first  sat  in  this  Court,  I 
should  say  that  no  more  important  question  has  come  before  us 
than  that  now  under  discussion.  I  doubt  whether  I  can  add  to 
the  reason?  which  the  Lord  Chief  Justice  has  given.  The  view 
that  my  brother  Hayes  has  taken  is  not,  as  he  has  stated,  without 
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authority,  but  in  the  earlier  authorities  which  have  been  adverted       ^■«' 
to  in  the  course  of  the  arguments,  there  were  some  decisions  put       gray. 

forward  which  one  feels  called  upon  to  protest  ac^ainst.     In  one  of       * 

these  Justice  Heath  is  represented  as  stating  that  the  mere  publi-  ^^^' 
cation  of  an  ex  parte  proceeding  of  an  inferior  tribunal,  evidence  Criminal 
of  proceedings  oefore  magistrates,  was  of  itself  highly  criminal,  m/armatum— 
and  that  opinion  is  subsequently  adopted  by  Justice  Abbot,-  who,  ^S!?'??*^ 
without  commenting  upon  it,  says  "it  is  well  known  that  many  per-  moSooSiim, 
sons  have  lamented  the  inconvenience  and  the  mischievous  tendency 
of  such  publications,'' — that  is,  the  publication  of  proceedings 
before  magistrates,  and  their  mischievous  tendency.  ''  These  were, 
within  the  memory  of  living  persons,  rare  and  unfrequent,  and, 
having  gradually  increased  in  number,  have  unhappily  become 
frequent  and  numerous,  but  they  are  not  on  that  account  less  un- 
lawful, nor  is  it  less  the  duty  of  those  to  whom  the  administration 
of  justice  is  entrusted  to  express  their  opinion  against  them." 
These  are  mere  opinions,  but  not  the  judgment  of  the  Court,  upon 
the  particular  question  under  discussion ;  but  still  it  appears  to  me 
that  it  is  an  opinion  that  I,  for  one,  cannot  adopt  or  follow.  I  have 
always  understood,  in  common  with  the  Lord  Chief  Justice,  that 
one  of  the  many  securities  for  the  administration — the  pure 
administration — of  justice  in  this  country — one  which  distinguishes 
it  from  the  administration  of  justice  in  most  countries — is  the  great 
security  of  publicity.  That  applies  as  well  to  this  as  to  other 
superior  courts ;  but  it  applies,  in  my  mind,  in  a  much  stronger 
degree  to  the  proceedings  of  inferior  courts,  and  especially  to  the 
proceedings — to  the  inquiries  that  take  place  in  what  we  popularly 
call  the  police  courts,  courts  where  questions  of  great  importance 
are  under  consideration,  and  in  which — if  not  the  lives — the 
liberties  and  the  characters  of  persons  are  commonly  at  stake.  It 
appears  to  me  that  the  security  obtained  by  publicity  for  the  due 
administration  of  justice  is  this,  that  it  brings  to  bear  on  that 
administration  at  once  the  pressure  and  the  support  of  public 
opinion — its  pressure  to  prevent  intemperance  on  tne  part  of  the 
judge — to  prevent  corrupt  or  improper  proceedings,  and,  on  the 
contrary,  its  support  where  justice  is  administered  in  a  pure,  fair, 
and  legitimate  manner.  It  has  been  said,  and  said  truly,  that 
possibly  in  particular  cases  there  may  be  inconvenience  to  individuals 
from  the  early  publication  of  evidence  or  of  statements  with  respect 
to  matters  that  are  subsequently  to  be  tried  more  solemnly ;  but 
it  has  been  well  observed,  too,  that  this  inconvenience  to  indi- 
viduals is  infinitesimal  in  comparison  to  the  great  public  advantage 
given  by  that  publicity.  I  think  I  have  accurately  quoted  from 
memory  what  Lord  Campbell,  and,  I  believe,  Lord  Denman 
also  observed  upon  this  matter ;  and  now  if  such  advantages  were 
in  the  ordinary  course  of  publicity  so  requisite,  how  much  more  is 
it  in  the  particular  case  under  examination.  It  is  a  case,  without 
going  into  details,  in  which  a  grave  charge  is  urged  against  the 
prisoners,  in  which  the  whole  public  at  large  are  interested ;  and 
in  which  I  would  say  myself  that  it  was  not  alone  the  duty  of  the 
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^^^'        Goyemment  at  the  earliest  moment  to  lay  before  the  public  the 

Gbay.       nature  of  the  case  under  investigation,  but  also  the  duty  of  the 

journalist — the  duty  of  those  who  undertook  the  character  and 

responsibilities  of  the  public  journalist — to  lay  before  the  public 

CrimvuU     ^^^  matters  which  the  public  had  the  greatest  interest  in  being 
in/ormationr—  informed  of  at  the  earliest  period.     I  quite  concur  in  the  opinion 
^iF^tf*^  the  Chief  Justice  has  expressed,  that  a  person  in  the  position  of  a 
publication,    public  joumalist,  haying,  I  would  say,  that  duty,  and  haying  per- 
formed it  honestly,  without  malice,  without  any  sinister  motiye, 
without  perverting  either  the  statement  of  counsel  or  the  evidence 

fiven,  should  be  protected  by  the  law  in  the  performance  of  that 
uty.  No  doubt  the  authorities  are  in  considerable  conflict,  and 
the  law  must  be  considered  as  unsettled ;  but  it  is  to  be  observed 
that  we  are  now  merely — I  am  using  the  language  of  my  brother 
Hayes — refusing  a  conditional  order  to  put  in  force  the  high  pre- 
rogative proceeding  of  the  Court  against  the  editor  of  a  public 
journal  for  fairly  publishing  the  proceedings  in  an  inferior  court. 
We  are  not  depriving  the  party  in  the  lightest  degree  of  any 
other  remedy  he  may  have.  He  may,  if  he  has  been  libelled, 
institute  an  action ;  it  this  course  of  publication  is  unlawful,  as  he 
alleges  by  his  counsel,  it  is  open  to  him  to  indict  the  parties,  and 
thus  put  the  case  upon  the  question  of  law  in  course  of  a  more 
solemn  and  ultimate  decision.  But  we  are  now  merely  deciding 
that  upon  this  ex  parte  motion  we  decline  to  say  that  the  defendant 
has  been  guilty — that  the  editor  of  this  public  journal  has  been 
guilty  of  any  criminal  act  for  the  fair  publication  of  these  proceed- 
ings, and  therefore  we  will  not  put  in  force  our  high  prerogative 
proceeding  against  him.  Such  are  the  grounds  upon  which  I  con- 
cur in  the  judgment  of  my  Lord  Chief  Justice.  I  may  observe 
with  respect  to  the  early  cases,  in  which  strong  language  is  repre- 
sented to  be  used  by  the  judges  with  respect  to  the  publication  of 
the  proceedings  of  inferior  courts,  that  those  proceedings  may  pro- 
perly be  called  ex  parte.  Proceedings  before  the  magistrates  at 
that  time  were  really  ex  parte.  They  usually  took  place  in  the 
magistrate's  house ;  there  was  no  right  in  the  public  to  be  admitted ; 
they  were,  as  I  have  said,  really  and  truly  ex  parte  proceedings, 
and  liable  to  great  abuse.  But,  in  the  altered  state  of  the  law, 
it  is  totally  different.  It  is  true,  as  has  been  observed,  that  the 
magistrates  may,  in  the  exercise  of  the  discretion  which  has  been 
entrusted  to  them,  sit  with  closed  doors  and  exclude  the  public ; 
but  I  would  say  that  is  a  discretion  which  ought  rarely  to  be  exer- 
cised. There  may  be  possibly  cases  of  such  indecency  or  other- 
wise as  would  make  it  expedient ;  but  the  cases  must  be  rare  and 
few,  indeed,  which  would  justify  the  magistrates  at  a  criminal 
investigation  in  sitting  with  closed  doors ;  and  on  the  other  hand, 
while  it  gives  the  magistrate  that  discretion,  it  makes  the  police 
court,  unless  such  an  order  is  made,  an  open  court  to  which  the 
public  have  the  right  to  be  admitted.  I  collect  that,  in  this  par- 
ticular case,  this  was  an  open  court  I  think  Mr.  Butt  stated  that 
there  were  no  leas  than  twenty-four  reporters, — that  is,  I  suppose, 
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the  representatives  of  twenty-four  different  newspapers,  admitted  R"o. 
into  that  court  For  what  purpose?  For  the  purpose  of  re-  q^y, 
porting  the  proceedings.  I  dare  say,  that  if  we  were  informed  — ' 
on  the  subject,  that  those  proceedings  have  been  reported,  i^^s* 
not  only  in  the  FreemaiCs  Journal^  but  probably  in  every  crimind 
paper,  not  only  in  this  city,  but  in  the  British  islands.  We  m/ormationr- 
must  also  take  into  account  side  by  side  with  the  altered  state  of  ^S^^TJ*^ 
the  law,  the  altered  state  of  public  opinion ;  neither  can  we  shut  mib^i 
our  eyes  to  the  rapid,  though  possibly  insensible — but  still,  I 
repeat,  not  less  rapid — progress  which  the  press  has  made  during 
the  interval  of  forty-seven  years  which  has  elapsed  since  Rex 
V.  Fleets  when  an  information  was  granted  against  the  publisher 
of  a  newspaper  for  the  report  of  proceedings  in  an  inferior  court, 
coQpled  with  a  commentary  upon  them.  I  therefore  agree  with 
the  Chief  Justice  in  reference  to  the  publication  of  proceedings  in 
a  police  court — and  I  emphatically  include  in  the  word  ^*  pro- 
ceedings "  not  only  the  evidence,  but  the  statement  legitimately 
made  on  that  occasion — that,  inasmuch  as  it  appears  to  us  that 
those  proceedings  were  published  honestly  and  banajide — it  is  not 
alleged  that  there  was  any  sinister  motive,  or  any  malicious  motive 
on  the  part  of  the  defendant — ^we  ought  not  to  grant  the  condi- 
tional order.  In  refusing  the  rule  in  respect  to  the  publication 
of  the  proceedings,  we  are  not  depriving  the  party  making  the 
application  of  the  remedies  which  he  may  otherwise  have.  We 
merely  refuse  our  own  prerogative  proceeding.  With  respect  to 
the  state  of  the  law,  and  the  cases  cited  to  show  that  the  law  is  in 
an  unsettled  state,  I  will  just  refer  to  a  case  which,  although  at 
Nisi  Prius,  was  before  a  judge  of  considerable  eminence,  the 
present  Chief  Justice  of  England :  I  mean  the  case  of  Cox  v. 
Feeney^  4  F.  &  F.  13.  It  was  an  action  for  libel,  brought  against 
a  newspaper  proprietor  for  publishing  the  report  of  a  committee 
appointed  to  inquire  into  the  condition  of  a  charity.  A  report  was 
made  seriously  reflecting  on  the  character  of  the  charity,  imputing 
corruption  and  misconduct  to  them.  The  question  was,  whether 
the  publisher  of  the  journal  was  answerable  for  having  published 
the  report,  whether  there  was  no  privilege  or  no  excuse,  tne  matter 
being  unquestionably  a  libel.  In  that  case  Chief  Justice  Cockbum 
put  the  matter  to  the  jury  this  way:  '^I  shall  ask  the  jury 
whether  they  believe  this  was  published  by  the  defendant  to  do 
an  injury  to  the  plaintiffs,  first  having  determined  that  the  matter 
was  one  in  which  the  public  was  interested,  or  to  give  the  public 
that  information  which  the  public  journalist  has  the  duty  to  give." 
He  told  the  jury  they  would  have  to  say,  first,  whether  the  publi- 
cation in  question  was  a  matter  which  it  interested  the  public  to 
know ;  and,  secondly,  whether  the  defendant  published  it  with  the 
honest  desire  to  give  information  to  the  puolic,  and  if  so,  they 
should  find  a  verdict  for  the  defendant  Accordingly  they  did 
find  for  the  defendant  on  the  issues  so  put,  and  the  editor  of  the 
case  adds  this  note :  ^^  The  case  was  not  moved ;  the  importance 
of  the  question  of  privilege,  or  rather  of  excuse  in  matters  of 
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R»o.  public   discussion,  is  very  obvious."    The  decision  given  in  that 

Q^'^^  case  by  Chief  Justice  Cockbum  stands.     I  will  make  no  further 

_'  observation  on  the  case  before  us,  save  to  express  my  concurrence 

1865.  in  what  has  fallen  from   my  brother  Hayes  in  reference  to  the 

Criminal  V^^^^^^  ^^^  make  this  application.     It  is  the  duty  of  every  one  in 

mfonnaiionr—  the  community,  and  especially  of  those  who,  like  us,  are  entrusted 

Newspaper^  with  the  administration  of  iustice,   to  endeavour  by  all  means  to 

«mW£«^«.  ^^  *^*'  ^^^  *^^  ^^  ®^  grave  a  case  shall  be  perfectly  impartial, 
and  I  believe  one  good  will  flow  from  this  discussion,  namely,  that 
there  will  be  in  future  no  comment  or  article  published  which 
might  in  the  slightest  degree  influence  the  public  mind  with 
respect  to  the  trial  which  is  to  take  place.  We  can  have  only  one 
desire,  to  give  a  fair  and  just  administration  of  the  law,  no  matter 
what  the  case  is  which  we  have  to  try. 

O'Brten,  J. — I  shall  not  have  much  to  add  to  what  has  been 
already  stated,  and  I  shall  commence  by  saying  what  has  been 
already  said  by  other  members  of  the  court,  that  as  to  those  por- 
tions of  the  case  for  which  the  conditional  order  is  granted,  I 
concur  in  granting  it.  In  doing  so  we  pronounce  no  further 
opinion  whatever  than  that  the  questions  raised  upon  the  affidavits 
and  statements  in  them  are,  in  our  opinion,  such  as  render  it  a 
case  to  be  more  solemnly  and  deliberately  discussed,  in  showing 
cause  against  the  conditional  order,  and  without  binding  ourselves 
in  any  degree  to  the  principles  of  law  laid  down  by  the  prose- 
cutor's counsel.  With  respect  to  the  other  part  of  the  case,  in 
which  there  is  a  difference  of  opinion  among  the  members  of  the 
court,  that  is,  whether  the  order  should  extend  to  that  part  of  the 
case  which  relates  to  the  privilege  of  newspapers  to  publish 
correctly  a  report  of  proceedings  of  preliminary  inquiries  such  as 
this  before  a  magistrate,  there  is  certainly  a  conflict,  if  not  of  deci- 
sion against  decision,  at  least  of  opinion  among  judges,  whose 
names  and  character  and  position  entitle  their  opinions  to  every 
consideration.  The  case  that  approaches  nearest,  in  my  opinion, 
to  sustain  the  order  made  by  the  prosecutor  for  a  conditional  order 
as  to  the  publication  of  proceedings  is  that  of  Duncan  v.  Thwaites. 
The  judgment  of  the  court  in  that  case,  as  will  be  found  in  other 
cases,  goes  beyond  what  it  was  necessary  to  decide,  and  they 
certainly  do  in  that  case  lay  down  the  proposition  that  the  publi- 
cation of  proceedings  such  as  these,  preliminary  to  the  trial,  for 
the  purpose  of  ascertaining  whether  a  magistrate  should  commit  a 
prisoner  for  trial,  is  not  privileged,  if  I  may  use  the  word,  though 
it  is  not  accurate.  However,  it  is  sufficient  to  look  at  the  last 
case  to  which  we  have  referred,  of  Lewis  v.  X«7y,  1  El.  &  Bl.  Rep., 
to  see  that  the  opinion  of  the  Court  of  Queen's  Bench  there, 
presided  over  by  a  judge  of  great  eminence.  Lord  Campbell,  did 
not  go  so  far  as  the  proposition  already  laid  down.  Lord  Campbell, 
in  his  judgment,  refers  to  the  judgment  in  Duncan  v.  ThwaiteSy 
that  the  publication  of  the  proceedings  was  accompanied  by  what 
was  considered  to  be  the  opinion  of  the  reporter  or  publisher  as  to 
the  result  of  the  evidence,  which   rendered  it  unnecessary  to 
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sustain  the  proposition  contended  for.     Lord  Campbell  also  refers        B*^- 
to  the  opinion  expressed  by  Lord  Deninan,  another  high  authority,       ^^^ 

in  his  examination  before  the  House  of  Lords  with  regard  to  the        

state  of  the  law  of  libel,  an  opinion  that  is  not  only  the  opinion  of        i®65. 
Lord   Denman,   but  which  is  adopted   by  Lord  Campbell^  and      c^^i^i 
quoted  as  part  of  his  judgment.     He  does  not  profess  to  lay  down  m/ormation— 
the  general  proposition  whether   the  publication  of  preliminary  New»pap«r^ 
proceedings  before  a  magistrate  is  protected  or  not     In  some  of    J^w^SiUm. 
the  other  cases  relied  upon  by  the  prosecutor — the  appeal  cases — 
it  will  be  found  upon  reference  to  them  that  the  opinions  expressed 
by  the  judge,  though  strongly  in  favour  of  the  proposition  con- 
tended for  by  Mr.  Butt,  were  not  necessarily  so,  or  went  beyond 
the  facts  of  the  case.     In  that  case,  before  Lord  EUenborough,  the 
publication  of  the  proceedings  was  accompanied  by  a  comment. 
In  the  cases  in  the  1  &  4  Barn.  &  Aid.,  it  will  be  found  that  there 
were  circumstances  which  rendered  it  unnecessary  to  decide  the 
general  proposition  contended   for.     In  this  case,   whatever  the 
inclination  of  my  opinion  may  be,  I  have  no  hesitation  in  stating 
that  it  would  be  rather  against  the  proposition  contended  for  by 
Mr.    Butt,   and  that   for   the  reasons  so  fully   stated   by   Lord 
Campbell.     I  would  be  disposed  to  hold  that  a  fair  and  correct 
report  of  the  preliminary  proceedings  is  protected   the  same  as  a 
fair  and  correct  report  of  the  proceedings  of  the  higher  courts  of 
justice.     It  occurs  to  me  that,  having  regard   to  the  conflict  of 
opinion  which  exists  on  this  subject,  and  out  of  deference  to  the 
opinions  expressed  by  Lord  EUenborough,  Lord  Campbell,  Justice 
Bayley,  and  others,  it  would  be  a  more  satisfactory  course  to  grant 
a  conditional  order  upon  this  question  also,  in  order  that  it  might 
be  more  fully  discussed.     In   saying  that   the  conditional  order 
should  be  granted,  I  do  not  mean  that  I  agree  with  the  opinion 
laid  down  by  my  brother  Hayes ;  but  I  merely  do   so  for  the 
purpose  of  having  the  matter  discussed.    Let  the  conditional  order 
go  so  far  as  relates  to  the  articles  of  the  18th  September  and  the 
2nd  October,  mentioned  in  the  affidavit ;  and  also  so  far  as  relates 
to  that  portion  of  Dr.   CuUen's  pastoral   published  on  the  20th 
October,  which  is  mentioned  in  the  prosecutor's  affidavit. 
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COURT  OF  CRIMINAL  APPEAL. 

May  10,  and  June  1,  1865. 

(Before  Monahan,  C.J.,  Pigott,  C.B.,  Christian,  O'Brien, 
Hates,  and  O'Hagan,  JJ.,  and  Fitzgerald,  Hughes,  and 
Deasy,  BB.) 

Reg.  t;.  Thomas  Galvin,  sen.,  Thomas  Galvin,  jun.,  and 

Michael  Farrell.  (a) 

Evidence — Deposition — Caption — Statement  of  charge — Opportunity  of 
cross-examination — Statute  14  4*  1^  VicL  c.  93,  «.  14. 

In  a  trial  for  manslaughter  the  deposition  of  the  deceased  was  offered  in 
evidence  by  the  Crotvn.  The  deposition  had  been  tahen,  not  in  the 
Form  A  b.  given  in  the  Schedule  to  the  stat.  14  ^r  1^  Viet  c.  93.  but  in 
the  Form  A  a.  ft  had  no  caption^  and  it  appeared  that  no  statement 
of  any  particular  charge  against  him  had  been  made  to  the  prisoner 
previously  to  the  deposition  being  taken.  The  deposition  itself  however 
showed  that  the  prisoner  had  stabbed  the  witness. 

Held  {Christian^  Hayes^  and  C^Hagan^  JJ.^  and  HugheSy.  B.j  dissenting) 
that  the  deposition  was  not  admissible  in  evidence. 

CASE  reserved  by  O'Brien,  J.  The  case  stated  for  the  Court 
was  as  follows : 
In  this  case,  which  was  tried  before  me,  at  the  last  Assizes  for  the 
city  of  Limerick,  the  indictment  was  for  manslaughter.  The  first 
count  charged  the  three  traversers  with  having  killed  John  Hickie. 
The  second  count  charged  Thomas  Galvin,  jun.,  with  killing  him, 
and  charged  the  other  two  traversers  with  aiding  and  abetting 
therein.  On  the  trial  Thomas  Galvin,  sen.,  and  Michael  Farrell 
were  acquitted,  and  Thomas  Galvin,  jun.,  was  convicted.  The 
question  reserved  arose  on  the  following  information,  which  was 
ofiered  in  evidence  at  the  trial  on  the  part  of  the  Crown  (viz) : — 

City  of  Limerick,  to  wit. 

t'tt/^^aq  nAT^r.T^  o«^     T hc  mfonuation  of  John  Hickie, 

IHOMAS  IjALVIN,  sen.,  r   n   -j*  i  •      xi_        -^        J 

Thomas  GALvm  jun.       f.  Gnd>«>°-J»°e,  in  the  city  of 
Michael  Paheell.     )     L^n^enck,  fisherman. 

Informant  being  duly  sworn,  on  his  oath,  saith  as  follows: — 

(a)  From  the  Iri$h  Jurist,  hj  permisaion. 
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That  on  Tuesday,  the  20th  day  of  September,  inst.,  I  had  an        R«®- 
argument  with  Thomas  Galvin,  jun.,  at  the  race  course ;  he  was      thomas 
after  striking  James  M'Inerney,  and  I  struck  him  with  a  stick.     I      Galvtn 
returned  to  Limerick,  and  at  about  seven  o'clock  on  the  same  ahdothbbs. 
evening  when   I   saw  the   prisoners  Thomas   Galvin,   sen.,  and        [^ 

Michael  Farrell  in  contact  with  James  M'Inerney,  I  went  between        ." 

them  to  separate  them ;  I  made  a  blow  at  the  prisoner,  Thomas  Evidence— 
Galvin,  sen. ;  I  don't  know  whether  I  hit  him  or  not ;  the  prisoner  ^^^^^^^ 
Michael  Farrell  then  caught  me  and  held  me,  when  the  prisoner 
now  present,  Thomas  Galvin,  jun.,  stabbed  me  with  some  sharp 
instrument  under  the  arm,  then  in  the  belly  at  both  sides.  I  put 
down  my  hand  and  felt  the  blood  coming,  and  immediately  went 
to  the  hospital.  Cross-examined  by  the  prisoner  Michael  Far- 
rell:— ^You  spoke  nothing  to  me  but  caught  me  by  the  cravat; 
you  said  to  me,  Let  go  of  me,  for  I  respect  your  years;  I  let  go  of 
you ;  you  had  one  hand  loose,  and  you  had  hold  of  me  with  the 
other.  Thomas  Gralvin,  jun.,  was  there  at  the  time  I  had  a  hold 
of  you.  Cross-examined  by  Thomas  Galvin,  sen. : — I  struck  you 
because  you  struck  M*Inerney.  Further  examined  by  Michael 
Farrell : — It  was  while  you  had  a  hold  of  me  that  I  was  stabbed. 

Sworn  before  me  at  the  city  of  Limerick,  this 
23rd  day  of  September,  1864. 

J.  O'Shaughnessy,  J.P. 

Informant  bound  in  the  sum  of  50L 
to  prosecute  when  called  on. 
his 
John  x  Hickie. 
mark. 

The  following  evidence  was  given  at  the  trial,  as  to  paid  informa- 
tion. First  witness  for  the  Crown,  James  O'Shaughnessy,  Esq.: — 
''I  am  a  justice  of  the  peace  for  the  city  of  Limerick;  I  knew 
John  Hickie,  (deceased);  I  saw  him  on  the  evening  of  23rd 
September  last  in  Barrington's  Hospital,  in  this  city,  in  bed,  in  a 
bad  state  of  health.  I  took  an  information  from  him  at  that  time. 
I  saw  Hickie  put  his  mark  to  it;  before  that  the  prisoners 
Thomas  Galvin,  sen.,  and  Michael  Farrell  cross-examined  Hickie. 
Thomas  Galvin,  jun.,  was  present ;  I  cannot  state  that  the  three 
prisoners  were  present  the  whole  of  the  time."  (Information  pro- 
duced to  witness).  ^*  That  was  the  document  that  was  signed  on  that 
occasion  by  Hickie  as  a  marksman  in  my  presence.  I  cannot  state 
from  my  recollection  whether  I  read  it  to  Hickie  or  not."  Second 
witness,  Edward  M.  Beauchamp,  Esq. — "I  am  clerk  of  Petty 
Sessions."  (Information  produced.)  '^I  was  present  when  that  was 
taken,  Hickie  was  in  bed.  The  information  was  written  out  by 
me.  Mr.  O'Shaughnessy,  J.P.,  head  constable  O'Connor,  the 
three  prisoners,  and  some  others  were  present  in  the  room  the 
entire  time  that  I  was  writing  the  information.  I  had  gone  into 
the  room  with  Mr.  O'Shaughnessy  and  the  three  prisoners,  up  to 
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Hn»-  the  bed  where  Hickie  was ;  I  then  swore  Hickie  in  the  presence 
Thomas  ^^  ^^^  before  Mr.  O'Shaughnessy,  that.the  evidence  he  would  give 
GALvnr      before  the  magistrate,  in  the  charge  he  had  against  the  prisoners, 

AjiD  oTHBHs.  should  bc  thc  truth,  the  whole  truth,  and  nothing  but  the  truth, — 
][^  but  I  did  not  mention  what  the  charge  was.  I  then  asked  Hickie 
certain  questions,  and  I  took  down  his  answers  truly,  and  read 

Evidene^^    over  cach  answer  to  him  after  1  had  taken  it  down,  as  I  went  on. 

^^^^^^^^  I  did  that  with  all  the  questions  that  I  put  and  the  answers — and 
when  I  had  taken  down  the  whole  of  his  answers  to  my  questions 
I  read  the  whole  over  to  him  truly,  and  I  told  the  three  prisoners 
then  that  they  were  at  liberty  to  cross-examine  him  and  ask  him 
any  questions  they  liked.  All  the  answers  given  by  Hickie  and 
what  I  took  down,  as  above-mentioned,  were  given  by  him,  and 
read  by  me  in  the  presence  and  hearing  of  the  three  prisoners. 
The  prisoners,  Michael  Farrell  and  Thomas  Oalvin,  sen.,  then 
cross-examined  Hickie.  And  I  took  down  truly  the  answers  he 
gave  to  their  questions.  And  I  read  them  truly  for  Hickie  in  the 
presence  and  hearing  of  the  prisoners.  And  when  those  answers 
were  taken  down,  I  then  read  over  truly  the  entire  information 
again  for  Hickie  in  the  presence  and  hearing  of  the  prisoners. 
After  that  was  done  I  put  the  paper  before  Hickie  and  gave  him 
a  pen.  He  held  the  pen,  with  which  I  put  his  mark  while  he  held 
it.  He  then  acknowledged  it  to  be  his  mark,  and  I  then  handed 
it  to  Mr.  O'Shaughnessy,  who  signed  it  in  my  presence.  The 
signature  of  his  name  to  it  is  in  his  handwriting,  and  the  mark  is 
Hickie's  mark.  I  did  not  read  it  again  to  or  in  the  hearing  of  the 
prisoners  after  it  was  so  signed.  Mr.  O'Shaughnessy  was  present 
and  quite  near  me  the  whole  time.  Hickie  died  the  following 
morning  in  my  presence.  It  was  not,  on  the  occasion  of  taking 
down  the  information,  stated  at  any  time  in  the  presence  of  the 
prisoners  or  any  of  them,  either  by  me  or  by  any  other  person, 
what  the  charge  against  the  prisoners  was.  I  merely  swore  Hickie 
as  above  mentioned,  that  the  evidence  he  should  give  in  the  charge 
he  had  against  the  prisoners  should  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.     Nothing  was  said  by  Hickie  in  the 

Eresence  of  the  prisoners,  either  before  or  after  I  swore  him,  about 
is  state  of  health."  Cross-examined  by  prisoner's  counsel: — 
'^  When  I  took  the  information  on  23rd  of  September  I  knew  that 
Mr.  EUard  the  attorney  was  concerned  for  the  prisoners.  I  did 
not  commumicate  with  him  on  the  subject,  or  send  him  word  that 
I  was  going  to  take  the  information.  Hickie  was  very  ill  at  the 
time."  Mr.  Brereton,  Q.C.,  for  the  Crown,  proposed  to  read  the 
information  in  evidence.  Mr.  O'Loghlen,  counsel  for  the  prisoners 
objected  that  the  document  was  not  admissible  or  legal  evidence 
against  them,  and  relied  particularly  on  the  following  objections: — 
1.  That  there  was  no  caption  to  it:  {Reg.  v.  Newton^  1  F.  &  F., 
641 ;  "Roscoe,"  p.  68.)  2nd.  That  it  did  not  appear  that  Hickie 
was  sworn  by  Mr.  O'Shaughnessy,  and  that  on  the  contrary  it 
appeared  he  was  not.  3rd.  That  the  document  did  not  state  what 
the  charge  against  the  prisoners  was,  and  that  the  document  was 
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not  in  conformity  with  the  Petty  Sessions  Act  of  1851,  14  &  15 
Vict.  c.  93.  4th.  That  the  charge  against  the  prisoners  was  not 
stated  in  the  caption  of  the  document,  and  was  not  stated  to  Hickie 
or  in  the  presence  of  any  of  the  prisoners,  either  at  the  tim.e  of  ^^  othbbs. 
Hickie  being  sworn,  or  of  taking  the  information,  or  at  all  on  that 
occasion.  5th.  That  the  document  was  not  read  over  to  or  for  the 
prisoners  after  it  was  completed  by  the  mark  of  Hickie  and  the  ^^^. . 
signature  of  Mr.  O'Shaughnessy.  Mr.  Brereton,  Q.C.,  for  the  ^^^^!^ 
Crown,  cited  Reg.  v.  Langbridge^  3  Cox  C.  C.  465,  and  Archbold's 
Criminal  Practice,  p.  220.  And  he  further  contended  that  the 
document  was  admissible  in  evidence  independent  of  the  statute. 
I  stated  to  Mr.  Brereton  that  if  I  admitted  the  document  in 
evidence  I  would  reserve  the  question  for  the  Court  of  Criminal 
Appeal.  He  stated  that  he  would  nevertheless  press  for  its 
reception  in  evidence,  as  he  considered  that  without  it  the  case 
for  the  Crown  could  not  be  sustained.  I  then  allowed  the 
document  to  be  read  in  evidence,  subject  to  the  objection  that 
it  was  not  legally  admissible  in  evidence,  and  reserving  the  ques- 
tion for  the  Court  of  Criminal  Appeal.  The  document  was  accord- 
ingly read.  Several  other  witnesses  were  examined  for  the  Crown, 
but  it  is  not  necessary  for  the  purposes  of  this  case  to  give  their 
evidence  in  detail.  With  respect  to  Thomas  Galvin,  sen.,  it 
appeared  that  the  conflict  between  him  and  M'Inerney  (which  is 
stated  in  Hickie's  information),  took  place  some  time  previous  to 
the  stabbing  of  Hickie.  And  at  the  close  of  the  case  for  the 
Qrown  it  was  contended  that  there  was  not  sufficient  evidence  to 
go  to  the  jury  to  sustain  the  charge  against  Thomas  Galvin,  sen. 
I  was  of  that  opinion,  and  the  Crown  counsel  did  not  press  the 
case  against  him.  I  therefore  directed  the  jury  to  acquit  him, 
which  they  accordingly  did.  With  respect  to  Thomas  Galvin,  jun. 
the  evidence  of  some  of  the  Crown  witnesses  corroborated  that 
appearing  against  him  on  the  information.  As  to  Farrell  it  was 
questionable  upon  the  entire  of  the  evidence  whether  he  held 
Hickie  at  the  time  of  the  stabbing  (as  would  appear  from  the 
information),  or  whether  he  in  any  way  abetted  or  aided  in  the 
stabbing.  Mr.  O'Loghlen  addressed  the  jury  for  Thomas  Galvin, 
jun.,  and  Farrell,  and  examined  several  witnesses.  One  of  them 
(head  constable  O'Connor")  stated  that  on  the  night  of  the  stabbing 
(20th  of  September  last)  ne  saw  Hickie  in  Barrington's  Hospital, 
and  that  Hickie  (who  was  then  collected  and  able  to  answer 
witness's  questions)  told  witness  it  was  Thomas  Galvin,  sen.  (father 
of  Thomas  Galvin,  iun.),  who  stabbed  him,  and  that  Thomas 
Galvin,  jun.,  and  Micnael  Farrell  were  aiding  and  assisting.  This 
contradiction  between  the  statement  of  Hickie  to  the  constable 
and  that  in  his  information,  was  relied  on  by  prisoner's  counsel  in 
his  address  to  the  jury.  Other  witnesses  gave  Thomas  Galvin, 
jun.,  and  Farrell,  a  very  good  character.  The  jury  acquitted 
Michael  Farrell,  and  found  Thomas  Galvin,  jun.,  guUty  on  both 
counts,  and  I  sentenced  him  to  one  year  and  nine  months'  impri- 
sonment, from  the  time  of  his  committal,  with  hard  labour,  under 
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which  sentence  he  is  now  in  gaoL  I  therefore  request  the  opinion 
of  the  Court  whether  such  information  was  legally  and  properly 
admissible  and  received  in  evidence.  If  it  was  not  legally  and 
properly  admissible  and  received  in  evidence^  then  the  conviction 
of  Thomas  Galvin,  jun.,  is  to  be  reversed. 

JAMES  O'BRIEN. 

Michael  O'Loffhkn  for  the  prisoner. — Reff.  v.  Newton^  1  F.  &  F. 
641,  is  a  direct  authority  upon  the  necessity  of  the  caption 
which  is  absent  from  this  deposition.  In  addition  to  this,  the 
Form  A  b.  in  the  Schedule  to  stat.  13  &  14  Vict  c.  93,  s.  14, 
shows  that  it  is  necessary.  The  section  directs  that  the  depo- 
sitions shall  be  in  the  form  given  in  the  Schedule.  Reff.  v. 
Langbridffey  3  Cox  C.  C  465,  will  be  cited  on  the  other  side. 
But  in  the  first  place  it  is  not  clear  whether  that  is  a  decision  of 
the  Court  of  Criminal  Appeal  at  all.  Next,  the  English  Act 
1 1  &  12  Vict.  c.  42,  analogous  to  stat.  14  &  15  Vict.  c.  93,  and 
which  was  in  force  at  the  time  of  the  decision,  was  not  referred 
to.  In  the  next  place  there  was  a  caption  to  the  deposition  in 
that  case,  and  the  objection  was  merely  to  the  form  of  it.  Then, 
also,  it  appeared  that  there  the  prisoner  was  informed  of  the 
nature  of  the  charge  against  him,  and  had  a  full  opportunity  of 
cross-examination.  Here  it  cannot  be  said  that  he  had  that 
opportunity.  The  real  principle  upon  which  these  depositions  are 
ever  received  in  evidetice  is  that  the  prisoner,  at  the  time  when 
he  hears  the  statement  made  in  his  presence,  had  a  full  oppor- 
tunity of  cross-examining  the  witness ;  and  if  a  prisoner  is  brought 
in,  and  an  information  is  made  in  his  presence,  he  being  ignorant 
of  the  charge  made  against  him,  how  can  he  be  said  to  have  had 
an  opportunity  of  cross-examination,  he  not  knowing  what  the 
charge  against  him  is?  Beff>  v.  Johnston^  2  Car.  &  Kir.  355,  will 
be  cited  on  the  other  side,  but  that  case  only  decides  that  there 
need  not  be  a  separate  caption  to  each  deposition,  but  that  one 
caption  to  the  whole  body  of  depositions  is  sufficient.  Another 
objection  here  is,  that  the  deposition  was  taken,  not  by  the  magis- 
trate, but  by  the  clerk  of  Petty  Sessions. — 14  &  15  Vict,  c  93, 
8.  14,  par.  1. 

Brereton,  Q.C.,  and  De  Moleyns^  Q.C.,  for  the  Crown. — There 
has  been  a  substantial  compliance  with  the  Act  of  Parliament. 
With  respect  to  the  objection  last  made,  par.  3  of  section  5  of  the 
stat.  14  &  15  Vict.  c.  93,  shows  that  the  preparation  of  informa- 
tions, &C.,  under  the  direction  of  the  justices,  is  part  of  the  duty 
of  the  clerk  of  Petty  Sessions,  It  clearly  appears  that  the  pri- 
soner stood  charged  with  an  offence  when  the  depositions  were 
taken.  The  very  word  "stab"  carries  w^ith  it  a  criminal  charge. 
The  prisoner  was  perfectly  well  aware  of  what  the  charge  was 
when  the  time  for  cross-examining  came.  There  is  nothing  in  the 
Act  of  Parliament  to  make  it  necessary  that  the  charge  sh(»uld  be 
stated  to  the  prisoner  before  the  witness  opens  his  lips.  It  is  not 
necessary  that  in  every  case  the  nature  of  the  case  itself  should 
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in  the  first  instance,  and  as  a  preliminary  to  the  evidence  of  the 
witness,  be  stated  in  distinct  terms  to  the  prisoner. — Reg.  v. 
Mullen,  9  Cox  C.  C.  339;  Rex.  v.  SmiA^  2  Stark.  Rep.  208; 
Reg.  V.  Langhridge^  3  Cox  C.  C.  465,  is  a  direct  authority  that  a 
caption  is  not  necessary.  That  is  a  decision  of  the  Uourt  of 
Criminal  Appeal.  Reg.  v.  Newton^  cited  on  the  other  side,  is  the 
decision  of  a  single  judge,  and  the  previous  decision  in  Reg.  v. 
Langhridge  was  not  referred  to.  **  Taylor  on  Evidence,"  par.  455, 
shows  that  the  opinion  of  the  profession  in  England  is,  that  Reg. 
V.  Langhridge  contains  the  true  statement  of  what  the  law  is. 

Michael  O^Loghlen  in  reply. — Reg.  v.  Michael  Walsh^  5  Cox 
C.  C.  115,  is  an  important  case  upon  the  reception  of  depositions 
in  evidence;  it  also  contains  important  observations  on  the  case  of 
Rex.  v.  Smith,  2  Stark.  Rep.  210 ;  Reg.  v.  Beeston,  6  Cox  C.  C.  425. 
The  deposition,  on  the  face  of.it,  does  not  show  an  indictable 
ofience,  and  so  is  not  admissible  under  the  statute.  To  make 
stabbing  an  offence  it  must  be  stated  to  be  done  with  an  intent. 
The  clerk  of  Petty  Sessions  is  clerk  to  the  justices  in  Petty  Ses- 
sions assembled,  and  not  to  any  single  magistrate.  On  the  point 
of  the  deposition  having  been  taken  by  the  clerk,  and  not  by  the 
justice,  see  Caudle  v.  Seymour,  1  Q.  B.  889.  As  to  the  necessity 
of  the  caption  stating  the  precise  charge  against  the  prisoner,  see 
Reg.  v.  Clarhe,  2  F.  &  F.  2. 

Cur.  adv.  vult. 


Reo. 

V. 

Thomas 
GALTnr 

AND  OTHBB8. 

1865. 
Caption. 


June  1. 

O'H  AGAN,  J.,  after  reading  the  evidence  in  the  case,  and  stating 
the  offer  of  the  deposition  in  evidence,  and  the  objections  made  by 
the  prisoner's  counsel,  said  that  the  Court  was  now  to  dispose  of 
the  question  reserved.  The  points  relied  on  in  argument  were 
three :  First,  that  the  information  was  not  taken  by  a  magistrate, 
but  by  a  clerk.  Secondly,  that  there  was  no  caption  to  the  infor- 
mation. Thirdly,  that  no  charge  was  stated  to  the  prisoner.  He 
thought  these  points  exhausted  the  case.  As  to  the  first,  the 
evidence  seemed  to  him  to  show  that  there  was  no  foundation  for 
it  The  Petty  Sessions  clerk  swore  the  witness,  examined  him, 
and  wrote  out  the  evidence  in  presence  of  the  prisoner  and  of  the 
magistrate.  The  magistrate  was  quite  near  the  clerk ;  the  maxim 
qui  facit  per  alium  facit  per  se  applied,  and  it  seemed  to  him  that 
the  acts  of  the  clerk  were  the  acts  of  the  magistrate.  This  was 
not  the  case  of  the  preparation  of  the  deposition  in  the  prisoner's 
absence,  and  reading  it  in  his  presence.  He  thought  that 
such  a  course  of  proceeding  would  have  been  a  wrong  to  the 

Erisoner,  and  a  fraud  on  the  law.  The  cross-examination  might 
e  qualified  by  the  examination.  The  prisoner  was  entitled  to 
see  the  demeanour  of  the  witness,  and  if  any  magisterial  i)ractice 
existed  which  deprived  him  of  that  advantage,  that  practice  was 
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Reg.  wrong.     But  that  did  not  exist  in  this  case.     The  second  and 

Thomas  ^^^^^  points  of  objection  should  be  considered   together.     They 

Galvin  arose  on  the  first  clause  of  the  14th  section  of  the  14  &  15  Vict. 

AND  01HER8.  c.  93.     That  clause  was  as  follows : — **  In  every  case  where  any 

1865^  person  shall  appear  or  be  brought  before  any  justice  or  justices 

— *  charged  with    any  indictable   crime   or  offence,  such  justice  or 

Evidence—  justices,  before  committing   such  person  for  trial,  or  admitting 

^^a'*<i^rt~    ^™  *^  ^^'^'  ®^^'^  ^"  ^^®  presence  of  such  persons,  who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced  against  him, 
take  the  depositions  (A  b.)  on  oath  and  in  writing,  of  those  who 
shall  know  the  facts  of  the  case,  and  such  depositions  shall  be  read 
over  to,  and  signed  respectively  by  the  witnesses  who  shall  have 
been  so  examined^  and  shall  also  be  signed  by  the  justice  or  one  of 
the  justices  who  shall  take  the  same;  and  if  upon  the  tiial  of  the 
person  so  accused  it  shall  be  proved  by  the  oath  of  any  credible 
witness,  that  any  person  whose  deposition  shall  have  been  so  taken 
is  dead,  and  that  such  deposition  was  taken  in  the  presence  or 
hearing  of  the  person  accused,  and   that  he  or  his  counsel  or 
attorney  had  an  opportunity  of  cross-examining  such  witness,  it 
shall  be  lawful  to  read  such  deposition  as  evidence  on  the  trial 
without  further  proof  thereof,  unless  it  shall  be  proved  that  the 
same  was  not  signed  by  the  justice  purporting  to  have  signed  the 
same.''   The  information  received  in  evidence  had  not  the  caption, 
as  it  was  improperly  called,  contemplated  by  the  Schedule  A  b., 
and  it  did  not  appear  that  any  formal  statement  of  the  charge 
against   him  was  made  to  the  prisoner.      For  the  prisoner  the 
case  of  Reff.  v.  Newton   was  relied   upon,  and   for   the  Crown 
Beff,  V.  Langbridge,     The  latter  case  was  prior  to  the  former; 
the  objection  there  was  that  no  offence  was  shown  in  the  charge 
set  forth  in  the  caption  of  the  deposition  received  in  evidence,  and 
the  judgment  of  the  Court  was  in  terms  an  express  authority  on 
the  question  before  the  present  Court.     The  Chief  Justice  stated 
that  there  was  no  authority  requiring  any  title,  or,  as  it  was 
called,  caption^  to  the  examination.     It  had  been  said  that  this 
authority  should  not  guide  the  Court — first,  because  it  was  said 
that  the  question  was  not  argued,  and  next  because  the  attention 
of  the  judges  was  not  called  to  the  stat.  11  &  12  Vict.  c.  42,  s.  17, 
which  was  analogous  to  the  Irish  Act,  14  &  15  Vict  c  93,  s.  14. 
Both  observations  had  great  force,  but  on  the  other  hand  it  was 
said  that  the  Chief  Justice  delivered  a  written  judgment,  and  that 
it  was  diflicult  to  suppose  that  the  English  judges  who  decided 
that  case  should  have  been  ignorant  of  a  piece  of  legislation  which 
had  then  been  in  force  for  nine  months.     But  it  must  be  taken  at 
all  events  that  such  an   information  would   have   been  proper. 
Reg,   V.  Newton  was   a   decision   the   other   way,  but   that  was 
merely  the  decision  of  one  judge,  Hill,  J.     No  discussion  took 
place,  and  there  was  no  reference  to  the  decision  of  the  Court  of 
Criminal   Appeal   in   Reg.  v.  Langbridge.      He   did   not   there- 
fore think  the  Court  could  be  guided  by  the  opinion  of  a  judge 
given  under  such  circumstances.   It  seemed  to  him  that  the  weignt 
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of   authority   was   with   the    Crown.      Reg.   v.   Larigbridge   ap-        Bbo. 
peared  from  "  Taylor  on  Evidence,"  par.  455,  to  express  the  view      thomas 
of  the  question  adopted  by  the  profession  in  England.     Assuming      Galvih 
that  the  question  was  still  open,  it  appeared  to  him  that  the  eflfect  amd  otheiw. 
of  the  statute  was  this.     If  a  person  was  charged  with  an  indict-        "^^ 
able  offence  a  justice  might   take   evidence   against  him.     The        — 
charge  might  b^  made  in  a  warrant  or  a  summons  to  appear  or  a    Evidence- 
charge  sheet,  or  by  the  verbal  statement  of  a  police  officer,  or  of      ichpSon" 
the  prosecutor  himself.     If  the  charge  was  once  made,  the  right 
to  take  the  deposition  was  established.    The  magistrate,  as  having 
received  the  charge,  was  authorised  to  take  the  deposition  in  the 
form  prescribed  by  the  Schedule  to  the  Act.     The  Act  contained 
a  Schedule  of  which  the  Form  A  b.  was  the  one  material  in  the 
present  case.     That  form  commenced  by  a  statement  that  it  was 
"  the  deposition  of  X.  Y.  of  M.  N.  taken  in  the  presence  and 
hearing  of  C.  D.,  who  stands  charged  that,"  and  then  provided  tor 
the  statement  of  the  witness.     There  was  no  direction  that  the 
recital  of  the  charge  should  be  read  to  the  prisoner.     What  was 
really  material  to  the  accused  was  that  the  deposition  should  be 
taken  in  his  presence  and  hearing,  and  that  he  should  have  an 
opportunity  of  cross-examining  the  witness.   Both  these  requisites 
seemed  to  have  been  complied  with  in  this  case.     It  was  for  the 
judge  who  tried  the  case  to  say  had  he  the  opportunity  of  cross- 
examination.     The  condition  of  the  admissibility  of  the  evidence 
seemed  to  have  been  a  fair  ability  of  hearing  the  charge,  and  not 
a  mere  formal  recital  of  it  in  the  heading  of  the  deposition.     The 
question  as  to  the  statement  of  the  cause  of  complaint  to  the 
prisoner  was  material  as  introductory  to  the  consideration  of  the 
question  which  regarded  the  admissibility  of  the  information.    He 
saw  no  reason  for  holding  that  an  imperfect  recital,  or  the  want  of 
a  recital,  should  make  it  inadmissible.     The  36th  section  of  the 
Act  enacted  that  the  several  forms  contained  in  the  Schedule 
should  be  sufficient,  but  it  also  enacted  that  no  departure  from 
any  form  should  vitiate  or  make  void  any  proceedings  if  the  form 
used  was  otherwise  sufficient  in  substance  and  effect.     In  his  view 
of  the  statute  the  departure*  and  omission  in  this  deposition  from 
the  form  given  in  the  Schedule  did  not  make  it  void.     If  the 
statute  had  been  intended  to  make  a  recital  of  the  charge  necessary 
in  the  deposition,  it  would  have  positively  enacted  it.     He  there- 
fore thought   that  the  deposition  was  admissible,  and  that  the 
conviction  should  be  affirmed. 

Deast,  B.,  said  that  he  had  come  to  a  contrary  conclusion. 
His  Lordship  referred  to  the  facts  as  stated  in  the  case  reserved, 
to  clause  1  of  stat.  14  &  15  Vict.  c.  93,  s.  14,  to  the  Form  A  b.  in 
the  Schedule  to  the  Act,  and  said  that  the  question  was  whether 
the  deposition  taken  under  the  circumstances  in  the  case  was 
admissible.  The  statement  showed  that  no  charge  was  read  to  the 
accused.  He  was  of  opinion  that  the  objection  to  the  admissibility 
of  the  deposition  was  well-founded.  Looking  to  the  Act,  he  had 
no  doubt  that  the  Legislature  intended  that  the  deposition  of  the 
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I^s^*        witness  should  contiun  a  statement  of  the  charge,  for  the  double 

Thomas      Purpose  of  apprising  the  prisoner  of  the  object  with  which   the 

Galvin      evidence  was  given,  and  of  apprising  the  Court  also  of  the  nature 

AHD  oTHBRs.  of  thc  chaT^c  made.     A  party  could  not  cros&-examine  in  many 

jggg        cases  if  he  did  not  know  the  charge  against  him.     It  was  also  im- 

portant  that  the  Court  should  be  informed  by  the  contents  of  the 

^j^?«f*—  deposition  of  the  occasion  on  which,  and  the  purpose  for  which  the 
"^^J^^J^"  evidence  was  taken,  so  as  to  see  if  the  prisoner  had  the  full  benefit 
of  an  opportunity  of  cross-examining.  It  was  plain  that  the 
Legislature  intended  that  the  statement  of  the  witness  should  be 
preceded  by  a  statement  of  the  charge.  He  did  not  consider 
that  Reg.  v.  Langbridge  decided  the  point.  Reg.  v.  Newton 
showed  that  it  was  not  looked  upon  as  a  decision.  He  was  of 
opinion  that  the  document  was  not  admissible  in  evidence.  He 
was  of  opinion  that  the  deposition  was  not  taken  in  conformity 
with  the  provisions  of  the  statute. 

Hughes,  B.,  said  that  he  was  of  opinion  that  the  deposition 
had  been  properly  admitted.  Before  the  Court  could  allow  it  to 
be  received,  it  must  be  satisfied  of  three  things — first,  that  the 
person  who  had  made  the  deposition  was  dead;  secondly,  that 
the  deposition  was  taken  in  the  presence  and  hearing  of  the  party 
deceased ;  and,  thirdly,  that  the  prisoner  had  had  an  opportunity 
of  cross-examining  the  witness.  It  should  also  appear  that  the 
prisoner  stood  charged  with  an  offence,  but  once  these  matters 
appeared,  the  I4th  section  made  the  deposition  admissible,  unless 
it  was  proved  that  the  information  was  not  signed  by  the  justice 

Curporting  to  have  signed  the  same.  The  only  value  that  could 
e  attached  to  the  caption  was,  that  it  showed  there  was  a  charge 
in  existence.  It  was  not  required  that  a  formal  statement  of  the 
charge  should  be  read  to  the  prisoner,  but  the  depositions  of  those 
who  knew  the  facts  of  the  case.  But  the  language  of  the  statute 
was  difierent  when  it  came  to  provide  for  the  statement  of  the 
prisoner  himself.  In  that  case,  the  Legislature  had  provided  in 
teims  by  the  form  that  it  had  supplied,  for  the  charge  being 
actually  read  to  the  prisoner :  (see  Form  A  c;.  It  seemed  to  him 
that  the  caption  was  no  part  of  the  deposition.  When  the  Court 
was  informed  by  proper  evidence  that  the  matters  required  by  the 
14th  section  had  been  taken  care  of,  he  was  of  opinion  that  the 
deposition  was  properly  received  in  evidence. 

Fitzgerald,  B.,  said  that  the  only  question  whs  whether  the 
deposition  was  properly  received  in  evidence.  It  purported 
to  be  drawn  in  the  case  of  Reg.  v.  Thomas  Galvin^  sen.,  Thomas 
Galviriy  jun.,  and  Michael  FarrelU  to  be  sworn  before  and  signed 
by  J.  O'Shaughnessy,  J.P.  His  Lordship  tlien  read  the  evidence 
as  stated  in  the  case  reserved,  and  proceeded  to  say  that  it  seemed 
the  fair  result  of  the  evidence  that  the  three  prisoners  were  in 
custody  at  the  time  of  the  examination.  Tlie  charge  was  not 
stated  to  them  on  that  occasion.  Hickie  die<l  next  day,  and,  he 
presumed,  from  the  effect  of  the  wounds  which  had  been  inflicted 
on  hioL    From'  the  fact  of  the  names  of  the  three  prisoners 
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appearing  in  the  title,  from  the  heading  of  the  paper,  and  the  form        ^^^o* 
of  oath  administered  to  Hickie,  it  would  appear  that  some  charge      thomas- 
\vas  made  by  Hickie  against  the  prisoners.     The  question  on  the      Galyin 
whole  was  whether  the  paper  was  allowed  rightly  to  go  to  the   amd  others. 
jury  against  Thomas  Galvin,  the  younger.     The  first  obligation        ^^^ 

by  statute  in  Ireland  on  magistrates  to  take  informations,  was  by        

the  10th  Charles  1,  sec  2,  c.  18,  corresponding  to  the  English  Evidence— 
statutes  of  1  &  2  Ph.  &  Mar.  c.  13,  and  2  &  3  Ph.  &  Mar.  c  10.  ^J^^^ 
Lord  Mansfield  seemed  to  have  been  of  opinion  that  there  was  a 
similar  obligation  upon  them  at  common  law.  Then  came  the 
Stat.  9  Geo.  4,  c.  54.  This  provision  applied  to  cases  of  misdemeanor 
as  well  as  of  felony.  None  of  these  Acts  contain  provisions 
making  the  deposition  evidence  in  case  of  the  death  or  absence 
of  the  person  making  it.  On  the  principle  of  the  common  law, 
depositions  taken  under  the  statutes  were  in  practice  admitted  in 
evidence  in  the  event  of  the  death  of  the  witnesses,  but  then  as 
in  every  case  direct  proof  was  required  of  the  death,  and  also,  first, 
that  the  depositions  had  been  taken  on  oath ;  secondly,  that  they 
had  been  taken  in  a  judicial  proceeding,  and  thirdly^  that  the 
person  charged  had  an  opportunity  of  cross-examining  the  wit- 
nesses. The  result  was  that  the  statute  law  was  to  be  found 
wholly  in  the  Act  of  14  &  15  Vict.  c.  93.  By  the  first  clause  of 
the  14th  section  of  that  Act  the  deposition  was  to  be  made,  first,  on 
oath;  secondly,  in  a  judicial  proceeaing ;  thirdly,  in  the  presence  of 
the  prisoner^  who  was  to  have  an  opportunity  of  cross-examination; 
and  in  the  event  of  death  then  one  only  of  the  three  matters  need 
be  proved.  A  form,  however,  was  referred  to,  and  according  to 
it  the  deposition  purported  to  have  been  taken,  first,  on  oath; 
secondly,  in  a  judicial  proceeding  in  presence  of  the  person 
charged ;  thirdly,  it  purported  to  have  the  signature  of  the  magis- 
trate. Having  regard  to  the  state  of  the  law  at  the  time  the  Act 
was  passed,  no  form  could  be  good  which  did  not  purport  to  have 
been  taken,  first,  on  oath ;  secondly,  in  a  judicial  proceeding ; 
thirdly,  to  have  the  signature  of  the  justice.  He  could  not  conjec- 
ture any  more  reasonable  mode  of  finding  the  requisites  of  a 
statute  than  by  looking  to  the  old  law.  (His  Lordship  then 
referred  to  Reg.  v.  Newton^  which  he  did  not  think  reconcile- 
able  with  Reff.  v.  Langhridge.)  As  in  the  present  case  there 
was  not  any  ground  for  saying  that  a  charge  was  antecedently 
made  and  stated  to  the  prisoner,  he  was  unwilling,  without  neces- 
sity, to  decide  that  extrinsic  proof  of  that  was  not  admissible. 
One  essential  matter  was  not  observed ;  that  was  that  the  accused 
had  not  an  opportunity  of  cross-examination.  He  thought  he 
ought  to  be  apprised  of  the  charge  against  him  otherwise 
than  by  the  statement  of  facts  made  in  his  presence  by  the 
witness.  If  that  state  of  facts  was  to  be  considered  as  a  charge 
on  oath,  it  ought  to  be  read  over  to  him  before  he  could  be  called 
on  to  cross-examine.  He  was  to  be  apprised  of  the  charge  in 
order  that  he  might  attend  to  the  witness.  In  this  case  he  was 
not  80  apprised.      He  did  not  wish  his  deciBion  to  rest  on  any 
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Rw>.       other  ground  than  that,  and  was  of  opinion  that  the  evidence  was 

Thomas       ^^^  admissible. 

Galvih  Hayes,  J.,  was  of  opinion  that  the  evidence  was  properly 

AKDOTUKRs.  received. 

^^  O'Brien,  J.,  said  that  en  consideration  he  was  of  opinion  that 

the  deposition  was  not  properly  received.     He  referred  to  sect.  14 

Evidenc^-^  of  the  stat.  14  &  15  vict.  c.  93,  and  said  that  it  had  been  con- 
^^^ptkmT  *®^d®^  ^^^^  parol  evidence  was  properly  admissible  to  show  that 
the  substantial  requisites  of  the  statute  were  in  fact  complied 
with :  it  was  proved,  however,  in  this  case,  that  the  offence 
charged  against  the  prisoner  was  not  stated  to  him,  or  in  his 
presence,  and  he  thought  that,  without  a  statement  of  the  charge 
made  before  the  examination, .  the  prisoner  could  not  be  said 
to  have  had  an  opportunity  of  cross-examination.  The  other 
ground  relied  upon  was  that  it  was  essential  under  the  Act  that 
the  deposition  should  show  what  the  charge  was.  Now,  one  would 
say  from  looking  at  the  statute  itself,  considering  the  st^te  of  the 
law  at  that  time,  the  particular  directions  given  by  the  statute, 
the  care  that  the  Legislature  had  taken  in  giving  the  forms  to  be 
used  by  the  magistrates,  that  it  was  the  intention  that  much  care 
and  caution  should  be  adopted  before  evidence  of  this  sort  should 
be  admitted.  The  form  in  Schedule  A  b.  stated  that  the  deposition 
was  taken  in  the  presence  and  hearing  of  C.  D.,  who  stood  charged, 
&c.  It  was  said  that  that  direction  is  not  given  in  the  section  of 
the  Act  itself;  a  similar  observation  would  apply  to  the  very  next 
paragraph  of  the  section,  and  the  form  to  which  it  referred ;  when 
•  the  accused  was  called  on  to  make  his  statement,  the  Form  A  c. 
in  the  Schedule  assumed  that  he  was  told  what  the  charge 
was,  and  he  thought  it  would  be  difficult  to  say  that  the 
Legislature  did  not  contemplate  that  the  prisoner  should  be 
apprised  of  the  nature  of  the  charge,  and  the  second  paragraph 
did  not  require  that  the  witnesses  should  be  present  when  their 
depositions  were  read  over.  That  being  so,  on  the  Act  itself 
the  authorities  were  very  few.  Reg,  v.  Newton  was  a  decision 
of  only  two  judges.  As  to  Langbridge^s  case^  the  facts  and 
the  observations  of  Wilde,  C.  J.,  showed  that  it  did  not  apply 
here,  and  that  the  prisoner  was  in  point  of  fact  apprised  of 
the  nature  of  the  charge  against  him.  There,  too,  there  was  a 
caption,  which  only  omitted  to  use  the  word  "  unlawfully."  The 
objection  there  was  not  one  of  substance.  If  it  were  unnecessary 
that  there  should  be  any  caption,  and  that  the  prisoner  should  be 
apprised,  before  the  examination,  of  the  charge  against  him,  what 
should  they  have  to  say  to  a  case  in  which  it  had  been  objected 
that  depositions  were  inadmissible  because  they  stated  a  charge 
different  from  that  on  which  the  prisoner  was  tried?  '*  Taylor  on 
Evidence,"  par.  455,  had  been  referred  to,  to  show  the  opinion  of 
the  profession  as  concurring  in  the  view  expressed  in  Reg,  v. 
Langbridgej  but  in  a  note  upon  the  subject  Mr.  Taylor  said, 
"  See,  however,  Reg.  v.  Newton,^  and  he  only  referred  to 
Reg.  V.  Langbridge  to  show  that  no  objection  can  be  sustained  on 
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the  ground  that  the  title  did  not  state  with  sufficient  precision  the 
charge  against  the  accused.  On  these  grounds  his  Lordship  had 
come  to  the  conclusion  that  the  deposition  was  not  properly 
receivable  in  evidence. 

Chbistian,  J.,  regretted  that  he  was  about  to  disturb  again 
the  balance^  which  had  already  been  so  often  disturbed,  and  again 
restored  in  this  case.  The  deposition  had  been  objected  to  in  this 
case,  first,  upon  the  ground  of  the  necessity  of  a  caption ;  secondly^ 
because  the  accused  did  not  hear  the  nature  of  the  case  stated  till 
he  heard  it  from  the  lips  of  the  accuser.  He  thought  these  two 
questions  should  be  kept  distinct,  though  they  both  depended  on 
the  14th  section  of  the  statute,  with  such  illustrations  as  was 
thrown  upon  it  by  the  Form  A  b.  The  document  in  question 
was  drawn  up  as  a  deposition  under  the  14th  section,  but  it  was 
called  an  information ;  it  was  clear  that  if  it  was  not  a  deposition 
under  the  14th  section  of  the  Act  it  was  of  no  value.  In  order  to 
make  it  admissible  in  evidence  under  the  I4th  section,  everything 
that  was  required  by  that  section  must  be  proved  to  have  been 
done.  If  we  found  that  such  was  the  case,  we  had  no  right  to 
call  for  a  further  requirement,  even  if  we  were  satisfied  that  that 
further  requirement  would  have  the  effect  of  improving  our  law. 
What  were  the  requirements  of  the  section  itself  apart  from  the 
form?  He  was  of  opinion  that  the  first  sentence  of  this  first 
clause  did  not  touch  the  matter  of  the  deposition  at  all ;  that  is, 
not  the  contents  of  the  deposition.  It  touched  matter  preliminary 
to  it.  It  was  the  instruction  to  the  magistrate  as  to  tne  occasion 
on  which  he  was  at  liberty  to  proceed  to  take  evidence.  When 
the  preliminary  of  jurisdiction  was  founded,  then  came  the  busi- 
ness of  takinor  the  deposition.  The  clause  pointed  out  what  the 
magistrate  was  to  do :  '*  Such  justice  or  justices,  before  commit- 
ting such  person  for  trial,  or  admitting  him  to  bail,  shall  in  the 
presence  of  such  person,  who  shall  be  at  liberty  to  put  questions 
to  any  witness  produced  against  him,  take  the  depositions  (A  b) 
on  oath  and  in  writing  of  those  who  shall  know  the  facts  of  the 
case,  and  such  depositions  shall  be  read  over  to,  and  signed  respec- 
tively by,  the  witnesses  who  shall  have  been  so  examined,  and 
shall  also  be  signed  by  the  justice  or  one  of  the  justices  who  shall 
take  the  same."  He  thought  there  were  eight  distinct  require- 
ments to  be  complied  with  in  the  taking  of  a  dei)03ition — first,  the 
deposition  must  be  taken  by  a  justice  before  committing  the 
prisoner  or  admitting  him  to  bail;  secondly,  it  must  be  taken 
in  the  presence  of  the  accused;  thirdly,  the  accused  must  be 
at  liberty  to  put  questions  to  the  witness;  fourthly,  the  depo- 
sition must  he  on  oath;  fifthly,  it  must  be  put  into  writing; 
sixthly,  it  must  be  read  over  to  the  witness;  seventhly,  it  must 
be  signed  by  the  witness ;  eighthly,  it  must  be  signed  by  the  jus- 
tice. But  though  the  statute  required  that  in  fact  all  these 
things  should  accompany  the  taking  of  the  deposition,  it  did  not 
require  them  to  appear  on  the  deposition,  or  from  the  matter  of 
any  statement  by  the  justice  to  the  prisoner.     Some  of  them 
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Rbo.        must,  in  their  nature,  appear  on  the  face  of  the  deposition,  but 

Thomas  ^^^^  ^^®  ^^^  ^^®  ^*®®  ^^^^^  Others.  It  would  be  very  important  to 
Galvim  bear  that  in  mind  when  we  found  the  language  attributed  to 
AND  OTHKB8.  Hill,  J.,  iu  the  caso  in  1  F.  &  F.  Half  of  the  requirements 
1865.  were  in  their  nature  matter  of  extrinsic  evidence,  and  all  could 
- —  be  proved  by  parol  evidence,  but  for  the  sequel  of  the  clause 
Evidencer—  that  on  proof  of  two  of  them  it  would  be  presumed  that  all 
^Ca^^  the  others  had  been  complied  with.  He  did  not  think  that 
there  was  full  proof,  but  he  thought  it  was  primd  facie  proof.  If 
the  witness  was  in  a  position  to  prove  that  he  was  not  present,  he 
had  not  an  opportunity  of  cross-examination.  Well,  it  so  hap- 
pened that  every  one  of  the  eight  requirements  which  he  had 
mentioned  had  been  complied  with  in  this  case.  The  parol  evi- 
dence showed  that.  With  respect  to  the  caption,  the  proper 
meaning  of  the  word  was  the  taking  of  the  deposition  by  the 
magistrate.  The  words  of  the  Act  were,  "  shall  take  the  deposi- 
tions ;"  but  by  a  very  common  figure  of  speech,  the  formiilay  wnich 
was  the  evidence  of  the  act  of  caption,  had  come  to  be  called  the 
caption.  The  signature  of  the  magistrate  was  what  evidenced 
the  act  of  caption.  Caption  and  all  the  other  requirements  did 
plainly  accompany  the  deposition.  But  it  was  said  that  by  refer- 
ence to  the  form  we  would  see  that  there  was  something  which 
did  not  appear  in  this  case.  That  was  so,  but  it  was  an  abuse  of 
speech  to  call  that  something  a  caption.  What  was  called  the 
caption  was  nothing  but  the  title  or  heading  of  the  document. 
Did  the  absence  of  that  vitiate  the  deposition  ?  The  proper  force 
of  these  forms  was  stated  in  the  statute.  The  36th  section  of  the 
Act  said  that  '^in  all  proceedings  under  this  Act,  the  several 
forms  in  the  Schedule  to  this  Act  contained,  or  forms  to  the  like 
effiect,  shall  be  deemed  good,  valid,  and  sufficient  in  law."  The 
corresponding  section  of  the  English  Act  stopped  there,  and  all 
the  rest  that  was  contained  in  this  bcction  was  wanting  in  the 
English  Act.  Looking  outside  the  form  to  the  statute  itself,  we 
would  come  to  the  conclusion  that  that  heading  was  one  of  the 
things  dispensed  with  by  the  36th  section.  He  did  not  think  we 
were  to  go  back  either  to  the  common  law  or  to  the  earlier 
statutes.  We  were  to  look  to  the  Act  itself.  The  authority  of 
Reff,  V.  Langbridge  was  cited  on  the  part  of  the  Crown.  Some 
observations  were  made  on  that  case.  It  was  suggested  that 
it  was  not  argued.  That  would  apply  to  half  the  decisions 
of  the  Court  of  Criminal  Appeal  in  England.  The  English  Act 
was  passed  on  the  14th  of  August,  1848.  This  case  was  decided 
on  the  23rd  June,  1849.  A  circuit  had  intervened  since  the  Act 
came  into  force,  and  it  could  not  be  supposed  that  the  judges 
were  ignorant  of  an  Act  of  Parliament  like  this.  This  report  in 
2  Car.  &  Kir.,  975,  gave  us  the  title  of  the  deposition.     Com- 

fare  it  with  the  caption  in  Form  M.  of  the  Act  of  Parliament, 
t  was  taken  as  a  deposition  under  the  English  Act.  Under  those 
circumstances  it  appeared  to  be  impossible  to  treat  the  case  other- 
wise than  as  a  solemn  decision  of  the  Court  of  Criminal  Appeal 
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on  the  point  whether  the  heading  in  the  Act  must  be  given. 
Wilde,  C.  J-,  in  delivering  judgn^ent,  said :  **  The  objection  is, 
not  that  the  evidence  as  set  forth  in  the  examination  did  not  suffi- 
ciently appear  to  relate  to  the  charge  upon  which  the  prisoner  was 
being  tried,  so  as  to  warn  and  apprise  her  of  the  matter  to  which 
her  cro^a-ezamination  should  be  directed,  but  only  that  the  title 
of  the  examination  did  not  with  sufficient  distinctuess  state  the 
charge  against  her.  The  title  of  the  deposition  states  the  occa- 
sion of  its  k^ifig  taken,  and  the  matters  to  which  it  refers,  and 
there  is  no  autl)Qrity  requiring  any  title,  or,  as  it  is  called,  cap- 
tion, to  the  examination ;  and  it  is  sufficient  if  it  be  described  as 
the  examination  of  the  witness,  and  that  the  evidence  referred  to 
the  charge  upon  which  the  prisoner  may  be  upon  his  trial/'  He 
took  that  to  be  a  clear  authority  on  the  first  objection.  But 
it  was  said  that  this  case  of  Reff.  v.  Langbridge  was  at  vari- 
ance, with  Beg.  v.  NetoUnu  It  appeared  to  him,  on  reading  this 
latter  case,  that  the  real  objection  to  the  document  in  it  was  that 
it  was  not  signed  by  a  magistrate  at  all.  The  statemeat  of  the 
case  showed  that  the  real  caption,  the  signature  of  the  magistrate, 
was  wanting  in  that  case.  The  report  contained  an  observation 
by  Hill,  J.,  that  '<  the  statute  11  &  12  Vict  c  42,  s.  17,  authorises 
taking  depositions  in  a  particular  way,  and  unless  it  appears  upon 
the  caption  that  the  prisoners  are  charged  with  an  indictable 
offence,  you  cannot  eke  that  out  by  parol  evidence."  He  had 
pointed  out  the  section  of  the  English  Act  corresponding  with 
the  36th  section  of  ours,  and  he  thought  it  would  oe  unjust  to 
Hill,  J.,  to  say  that  he  was  responsible  for  everything  he  was 
made  to  say  in  a  report  which  he  did  not  see.  He  thought  the 
only  true  caption  was  found  in  this  case,  and  the  want  of  a  head- 
ing was  dispensed  with  by  sect.  3$.  The  other  objection  had 
more  substance ;  it  was  that  the  prisoner  did  not  hear  the  charge 
against  him  till  he  heard  it  from  the  lips  of  the  witness.  If  this 
meant  anything,  it  meant  that  the  judge  was  to  state  in  his  own 
language  to  the  prisoner  the  charge  against  him,  and  that  no 
matter  how  clear  it  might  be,  as  in  this  case,  that  he  did  know 
from  the  mouth  of  th^  accuser  the  charge  against  him,  yet  from  the 
want  of  compliance  with  this  rigid  formula  the  deposition  is  bad. 
Of  course  the  judges  were  all  agreed  that  the  essence  of  the 
deposition  was  the  presence  of  the  accused,  and  the  opportunity 
of  cross-examination.  The  question  was,  what  were  the  methods 
for  attaining  this?  What  was  it  that  the  Act  of  Parliament 
required  ?  The  requirements  were  comprised  in  two  sentences — 
first,  that  the  party  should  be  at  liberty  to  cross-examine ;  secondly, 
that  he  should  have  an  opportunity  of  doing  so.  It  must  be  con- 
ceded that  if  be  did  not  know  the  nature  of  the  charge  against 
him  at  the  time  of  the  cross-examination,  he  had  not  an  oppor- 
tunity of  doing  it.  On  the  other  hand,  if  he  knew  it,  he  had  so 
far  the  opportunity.  What  was  the  time  for  cross-examining? 
Not  till  the  direct  examination  was  closed.  If  when  it  was  closed 
he  had  before  him  in  the  plain  languafre  of  hia  accuser  the  nature 
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Keo*        of  the  charge  which  was  made  against  him,  he  had  all  the  know- 
Thomas      l6<Jg®   necessary  to  enable  him  to   cross-examine.      There  was 
^  Galyir      nothing  in  the  Act  requiring  the  justice  to  state  the  nature  of  the 
ANDOTHBB8.  chargc  at  alL     It  mi^ht  be  said  that  it  would  be  more  regular 
that  the  justice  should  state  it.     All  he  could  say  was,  that  the 
statute  did  not  require  that;  provided  that  the  party  had  the 
knowledge  of  the  nature  of  the  charge  against  him,  tne  statute 
made  no  difference  between  his  getting  the  knowledge  from  the 
mouth  of  the  witness  or  the  mouth  of  the  justice.     This  construc- 
tion was  very  strongly  aided  by  the  second  clause  of  the  I4th 
section,  which  was  in  these  words:  ^^ Whenever  the  examination 
of  the  witnesses  on  the  part  of  the  prosecution  shall  have  been 
completed^  the  justice  or  one  of  the  justices  present  shall  (without 
requiring  the  attendance  of  the  witnesses)  read  or  cause  to  be 
read  to  the  person  accused  the  several  depositions,  and  then  take 
down  in  writing  the  statement  (A  c.)  of  such  person  (having  first 
cautioned  him  that  he  is  not  obliged  to  say  anything  unless  he 
desires  to  do  so^  but  that  whatever  he  does  say  will  be  taken  down 
in  writing,  and  may  be  given  in  evidence  against  him  on  his  trial); 
and  whatever  statement  the  said  person  shall  then  make  in  answer 
to  the  charge  shall,  when  taken  down  in  writing,  be  read  over  to 
him,  and  shall  be  signed  by  the  said  justice  or  one  of  the  justices 
present,  and  shall  be  transmitted  to  the  clerk  of  the  Crown  or 
peace,  as  the  case  may  be,  alonsr  with  the  depositions,  and  after- 
wards, upon  the  trial,  may,  if  nooessary,  and  if  so  signed,  be  given 
in  evidence   against   the  person  accused,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  it  was  not  signed  by  the 
justice  purporting  to  sign  the  same."     This  he  read  as  showing 
that  in  the  contemplation  of  the  Legislature  the  charge  was  the 
deposition,  and  that  on  the  first  occasion  on  which  the  justice  was 
called  on  to  put  the  charge  to  the  accused,  the  method  prescribed 
was  by  reading  the  depositions.     Reading  to  him  the  depositions 
was  the  charge.     It  appeared  to  him  that  taking  the  two  clauses 
together,  the  matter  that  the  Legislature  contemplated  was  this — 
the  justice  was  first  to  satisfy  himself  that  the  party  was  before 
him  charged  with  an  indictable  offence;  thep,  as  jurisdiction  to 
take  evidence  was  founded,  he  should  go  on  to  take  evidence. 
These  two  were  all  the  requirements  pointed  out  by  the  first  part 
of  the  section.     He  was  then  to  proceed  to  the  second  part  of  his 
duty,  that  of  interrogating  the  prisoner,  which  he  was  to  do  by 
reading  to  him  the  depositions  of  the  witnesses,  and  asking  him 
whether  he   had  anything  to  say  to  that  charge,  and  quite  in 
conformity  with  that  was  the  language  of  Wilde,  0.  J.,  in  Reg. 
V.  Langbridge^  as  it  showed  clearly  that  his  view  was  what  he 
(Christian,  J.)  had  been  endeavouring  to  express,  that  whether 
the  prisoner  was  to  learn  the  charge  for  the  purpose  of  cross- 
examination,  or  for  his  own  examination,  it  was  from  the  language 
of  the  witness,  and  not  from  that  of  the  justice,  that  he  was  to 
learn  it.     Wilde,  C.  J.,  referred  merely  as  an  additional  circum- 
stance to  the  fact  that  the  prisoner  had  been  informed  of  the 
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charge  against  her  by  the  committing  justice.     For  these  reasons        ^^• 
his  Lordship  thought  that  the  deposition  ought  to  have  been      thomas 
received,  and  that  the  conviction  should  be  affirmed.  Galms 

PiGOTT,  C.  B.,  said  he  supposed  he  ou^ht  to  rejoice  that  he  akd  others. 
was  about  to  restore  the  balance  which,  as  Christian,  J.,  had  said,        ^^ 

had  been   so  often  disturbed  in  this  case.     In  liis  opinion  this        

deposition  ought  not  to  be  received.  He  concurred  not  only  in  ^vidwce— 
the  opinion  of  Fitzgerald,  B.,  but  also  in  the  proposition  to  which  ^^^^^J^"" 
he  inclined ;  and  he  was  also  of  opinon  that  not  only  was  it  essen- 
tial that  the  prisoner  should  be  apprised  by  something  extrinsic  to 
the  evidence  of  the  charge  against  him,  but  also  that  the  fact  of 
such  a  charge  having  been  made  independently  of  the  evidence 
should  appear  on  the  face  of  the  deposition.  With  respect  to  the 
expression  which  had  been  used  througliout  the  argument,  and 
which,  he  thought,  was  a  loose  expression — he  meant  the  term 
** caption" — he  rather  believed  that  the  expression  arose  from  the 
use  of  the  phrase  as  applied  to  the  commencement  of  indictments 
at  quarter  sessions;  the  object  was  to  show  the  existence  of  juris- 
diction to  do  the  acts,  and  he  should  use  the  expression  in  that 
loose  popular  sense,  and  treat  it  simply  as  that  part  of  the  deposi- 
tion which  showed  what  was  asked  with  reference  to  the  individual 
against  whom  the  deposition  was  sought  to  be  read,  and  which 
gave  jurisdiction  to  the  magistrate.  In  any  view  that  might  be 
taken  of  the  case,  this  was  plain,  that  unless  a  person  was  charged 
with  a  criminal  offence,  a  justice  of  the  peace  had  no  jurisdiction 
to  receive  evidence  on  oath  against  him.  But  without  going  into 
the  former  history  of  the  law,  he  should  just  for  a  very  few 
moments  advert  to  what  he  thought  useful  to  this  question,  the 
words  by  which  the  Legislature  seemed  to  him,  not  in  one  clause 
only,  or  one  form,  but  in  several  portions  of  the  Act  of  Parlia- 
ment, to  indicate  their  intention  with  respect  to  the  very  subject 
now  before  the  Court.  It  had  been  during  a  portion  of  the  dis- 
cussion suggested  that  great  difficulty  would  exist  in  complying 
with  a  requirement  that  the  magistrate  should  state  in  terms  the 
charge  on  which  the  party  was  brought  before  him,  and  that 
might  be  extracted  from  the  evidence.  He  thought  that  the 
Legislature  had  acted  as  if  such  an  apprehension  was  groundless, 
and  ought  not  to  prevail.  In  several  parts  of  the  statute  the 
Legislature  contemplated  the  absolute  necessity  of  indicating 
what  the  charge  was  against  the  prisoner,  and  indicated  in  pre- 
cisely the  same  terms  as  where  it  was  said  to  be  impossible  to 
execute  what  the  Legislature  directed.  He  turned  to  the  sec- 
tions 13,  par.  6,  and  16,  par.  1,  providing  for  witnesses  and  parties 
charged  with  indictable  offences  respectively  being  bound  by 
recognisance  to  appear  at  the  trial,  and  on  referring  to  the  form 
of  recognisance  C.  given  in  the  schedule  to  the  Act,  he  found 
that  in  the  recognisance  the  cause  of  complaint  was  to  be  stated, 
and  that,  in  the  case  of  prosecutors  and  witnesses,  the  obligation 
was  to  attend  the  Court,  and  there  **  to  prefer  (or  prosecute,  or 
give  evidence  upon)  a  bill  of  indictment  ag«unst  the  said  CD.  for 
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Rko.  ihe  said  offence^^  and  that  in  the  case  of  the  party  charged  the 
Thomas  obligation  was  to  surrender  Iiimself,  *•'  and  plead  to  any  indictment 
Galvin      found  against  him /or  said  offence^  and  take  his  trial  for  the  same." 

AND  OTHERS,  go  iu  rcspcct  to  the  examination  of  the  party  accused,  the  form 
^^        (A  c.)  given  in  that  case  indicated  in  the  same  manner  that  the 

'        document  which  the  magistrate  was  to  sign  as  the  statement  of 

Evidence^    the  accuscd  was  to  be  preceded  by  a  statement  of  the  charge. 

^^utiofT'  ^"*  there  was  another  part  of  the  statute  which  furnished  a  con- 
clusive answer;  for  in  the  IJth  section  it  was  enacted  that  **in  all 
cases  of  indictable  crimes  and  offences  (where  an  information  that 
any  person  has  committed   the  eame  shall  have  been  taken  in 
writing  and  on  oath)  the  justice  shall  issue  a  warrant  (B  b.)  to 
arrest  and  bring  such  person  before  him  or  some  other  justice  of 
the  said  county,  to  answer  to  the  complaint  made  in  the  informa- 
tion; or  if  he  shall  think  that  the  ends  of  justice  would  be  thereby 
sufficiently  answered,  it  shall  be  lawful  for  him,  instead  of  issuing 
such  warrant,  to  issue  a  summons  in  the  first  instance  to  such 
person,  requiring  him  to  appear  and  answer  to  the  said  complaint." 
That  seemed  to  place  upon  the  magistrate  an  obligation  to  state 
in  the  summons  the  substance  of  the  charge.     He  referred  to 
these  passages  of  the  Act,  to  show  that  the  Legislature  contem- 
plated that  a  statement  of  the  charge  should  be  made  in  every 
case.     Now,  coming  to  the  14th  section,  he  confessed  that  he 
could  not  give  to  the  words  "  in  every  case  where  any  person  shall 
appear  or  be  brought  before  any  justice  or  justices  charged  with 
any  indictable  crime  or  offence  "  any  meaning  but  this,  that  the 
jurisdiction  of  the  magistrate  should  be  exercised  only  where  the 
prisoner  stood  charged  with  a  criminal  offence,  and  that  by  those 
words  he  must  understand  that  the  prisoner  himself  had  that 
charge  communicated  to  him.     What  succeeded  in  that  section 
was   a  description  of  what   was   to   be   done   in   his  presence; 
"  such  justice  or  justices,  before   committing   such   person  for 
trial,  or  admitting  him  to  bail,  shall,  in   the   presence  of  such 
person,  who  shall  be   at  liberty  to   put   questions   to  any  wit- 
ness produced  against  him,  take  the  depositions  (A  b.)  on  oath 
and  in  writing  of  those  who  shall  know  the  facts  of  the  case, 
and  such  deposition  shall  be  read   over  to,  and  signed   respec- 
tively by,  the  witnesses  who  shall  have  been  so  examined,  and 
shall  also  be  signed  by  the  justice  or  one  of  the  justices  who  shall 
take  the  same."    The  Legislature  evidently  intended  that  the  pri- 
soner should  be  apprised  of  the  charge.     The  first  form  in  the 
schedule  was  that  of  an  information,  which  was  preceded  by  no 
such  inducement  as  that  given  in  the  form  of  a  deposition  of  a 
witness,  because  it  preceded  the  presence  of  the  prisoner,  and 
everything  but  the  issuing  ot  the  warrant ;  but  when  the  thing 
called  a  deposition  of  a  witness,  and  so  described  in  the  schedule, 
came  to  be  given,  the  Legislature  in  the  form  which  it  gave  used 
the  words,  "  the  deposition  of  X.  Y.  of  M.  N.,  taken  in  the  pre- 
sence and  hearing  of  CD.,  who  stands  charged  that."   How  would 
that  be  read  in  common  parlance  ?  A  person  ^^  'stands  charged  With 
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an  offence."   That  implied  that  to  himself  the  charge  was  made  that        ^^g. 
he  was  guilty  of  the   particular  offence.      So   in   the   form   of      thomas 
statement  of  the  accused  (Ac.)  the  inducement  was  '^a  charge       Galvin 
having  been  made  against  C.   D.  before  the  undersigned  justice  and  others. 
that."    Here  there  was  no  statement  of  evidence,  nothing  that  had        J^ 

fallen  from  the  lips  of  the  witness,  nothing  but  the  statement  "  a        

charge  having  been  made."  What  was  the  plain  meaning  of  all  Evidence— 
that?  This  examination  of  the  prisoner,  just  as  the  examination  of  ^cmUo^ 
the 'witness,  was  all  stated  as  a  transaction  happening  at  the  time, 
and  what  was  most  important  with  reference  to  the  case  before 
the  Court,  as  recording  what  was  done  before  the  magistrate. 
It  was  perifectly  true  that  the  reading  of  the  charge  was  not  con- 
tained in  the  form  of  the  deposition  of  a  witness,  but  he  was  using 
the  examination  of  the  prisoner  for  the  purpose  of  showing:  that 
in  the  passage  corresponding  with  that  in  the  deposition  precisely 
the  same  expressions  were  used.  Sect.  35  of  the  Act  seemed  also 
to  him  to  remove  all  reasonable  ground  of  doubt  as  to  what  the 
Legislature  meant.  After  enacting  that  the  forms  in  the  schedule 
should  be  deemed  good,  valid,  and  su65cient  in  law,  and  should  be 
the  proper  forms  to  be  used,  it  went  on  to  say,  •*  but  no  departure 
from  any  of  the  said  firj*t-mentioned  forms,  or  omission  of  any  of 
the  particulars  required  thereby,  or  use  of  any  other  words  than 
those  indicated  in  such  forms,  shall  vitiate  or  make  void  the  pro- 
ceeding or  matter  to  which  the  same  shall  relate,  if  the  form  used 
be  otherwise  sufficient  in  substance  and  effect,  and  the  words  used 
clearly  express  the  meaning  of  the  person  who  shall  use  the  same." 
In  his  judgment  these  expressions,  "  if  the  form  used  be  otherwise 
sufficient  in  substance  and  effect,'*  clearly  showed  that  in  each  part 
of  the  form  there  was  something  substantial  and  effective;  the 
mere  form  might  be  changed,  but  from  that  which  the  form  was 
intended  to  convey,  there  was  no  power  to  depart  It  appeared 
to  him  to  be  impossible  to  hold  that  the  statement  in  the  form  of 
deposition  that  the  prisoner  '^  stands  charged  "  was  not  a  necessary 
part  of  the  deposition.  Upon  that  view  of  the  Act  of  Parliament 
it  appeared  to  him  that  whatever  might  be  the  consequence  the 
Act  of  Parliament  prescribed  the  necessity  of  having  its  require- 
ments complied  with,  and  that  unless  that  was  done  the  deposi- 
tion could  not  be  read.  With  respect  to  Reg.  v.  Langhridge  he 
would  feel  bound  to  treat  it  with  respect.  It  was,  however,  a 
decision  on  another  Act  which  did  not  contain  the  words  which 
were  in  this  one.  It  was  not  the  same  with  that  upon  which  the 
other  judges  decided ;  it  was  made  immediately  after  the  passing 
of  the  Act  of  Parliament.  With  respect  to  Reg.  v.  Newton^  in 
the  first  place  he  regarded  it  as  a  very  clearly-reported,  well- 
established  statement  of  the  decision  of  the  judge,  and  his  reason 
for  saying  that  was  this,  that  Mr.  Foster,  who  was  responsible  for 
the  report  on  this  case,  was  himself  engaged  in  it,  and  engaged  as 
prosecuting  counsel,  and  it  was  he  who  argued  the  question  as  to 
the  caption.  We  had  therefore  a  member  of  the  Bar  conducting 
the  prosecution,  raising  the  objection,  and  receiving  the  decision  of 
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the  Court  against  it.  He  thought,  therefore,  that  we  could  not 
consider  that  other  than  as  a  deliberate  report.  Hill,  J.,  himself 
made  the  objection  as  to  the  caption.  What  was  the  meaning  of 
his  reference  to  Mr.  Bailej  ?  It  was  that  he  was  not  the  magistrate 
who  took  the  deposition  in  question.  It  was  he  who  took  the 
other  informations.  The  caption  which  was  annexed  to  the  depo- 
sitions signed  by  Mr.  Bailey  could  not  cure  the  want  of  a  caption 
to  the  deposition  taken  by  Mr.  Jeficock,  the  other  magistrate. 
Then  Mr.  Foster  argued  the  case,  and  Hill,  J.,  decided  that  the 
deposition  was  not  admissible  as  a  dying  declaration.  Now  that 
was  a  binding  decision  ;  and  what  was  the  ground  of  it?  It  was 
this,  as  stated  by  Hill  J. :  "  The  stat.  11  &  12  Vict  c  42,  s.  17, 
authorises  taking  depositions  in  a  particular  way,  and  unless  it 
appears  upon  the  caption  that  the  prisoners  are  charged  with  an 
indictable  offence,  you  cannot  eke  that  out  by  parol  evidence.  It 
would  be  opening  a  very  dangerous  door  to  false  accusations  if 
parol  evidence  of  what  was  the  nature  of  the  charge  on  which  the 
evidence  against  a  prisoner  was  given  in  the  depositions  could  be 
supplied,"  This,  therefore,  was  a  document  admissible  on  the 
ground  that  it  was  made  in  a  judicial  proceeding,  and  it  was  so 
made  admissible  by  the  Legislature  on  certain  conditions  which  the 
Legislature  prescribed.  He  could  not  understand  that  this  docu- 
ment could  be  treated  as  admissible  otherwise  than  under  the  Act 
of  Parliament.  This  statute  repealed  the  former  statutes,  and  the 
document  could  only  be  receivable  under  the  Act  of  Parliament 
itself.  In  the  present  instance  the  conditions  were  prescribed  by 
the  Act  of  Parliament;  the  deposition  was  to  be  used  on  the 
conditions  being  fulfilled,  and  he  thought  that  the  ordinary  rule 
applied  that  where  it  was  essential  that  that  which  gave  jurisdic- 
tion should  be  shown,  where  the  jurisdiction  came  in  question  at 
all,  it  ought  to  be  shown  on  the  face  of  the  document.  It  appeared 
to  him,  therefore,  that  the  view  taken  by  Hill,  J.,  was  the  true 
and  sound  view,  that  that  which  alone  gave  the  magistrate  juris- 
diction ought  to  appear  on  the  deposition  itself.  It  ought  to  be 
so  vnth  a  view  to  the  general  provisions  of  law ;  he  thought  it  was 
so  with  respect  to  this  Act  of  Parliament  It  appeared  to  him  to 
be  clear  and  essential  that  the  document  should  show  that  the 
party  was  charged  by  its  showing  on  the  responsibility  of  the 
magistrate  in  writing,  and  signed  by  him,  that  the  jurisdiction  did 
attach.  Now  he  would  say  one  word  as  to  Rep.  v.  Beeston 
(1  Dearsl.  0.  C.  405),  which  seemed  to  him  to  be  a  strong  autho- 
rity. That  case  was  decided  in  1854,  and  the  language  of  Jervis, 
C.  J.  seemed  to  assume  that  the  deposition  ought  to  have  been 
taken  on  a  charge ;  the  language  with  which  he  closed  his  judg- 
ment showed  conclusively  his  view  of  the  subject.  Martin,  B., 
and  Crowder,  J.,  used  expressions  which,  for  his  part,  he  did  not 
understand.  If  he  were  called  upon  to  select  between  that  opinion 
of  Martin,  B.,  as  api)licable  to  the  cose  now  before  the  Court  and 
another,  he  would  without  doubt,  though  with  great  respect,  dis- 
sent from  that  opinion  of  Martin,  B.     That  opinion  was  not  the 
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judgment  of  the  Court;  he  looked  upon  it  that  we  had  the  autho-        I^^- 
rity  of  Jervis,  C.J.,  for  holding  that  a  charge  ought  to  precede      thoma* 
the  deposition,  and   he  did   not  think   that  Reg.  v.   Langbridge      Galvin 
governed  the  case.     He  was  therefore  of  opinion  that  the  convic-  •^d  othuu. 
tion  should  be  quashed.  ^^ 

MoNAHAN,  C.J.,  said  that  the  circumstance  of  the  other  mem-        

hers  of  the  Court  being  equally  divided  as  to  the  point  in  question  Evidence^  » 
— a  matter  of  which  he  had  been  aware  a  considerable  time  ago —  ^^GmUomT 
made  the  judgment  of  the  Court  ultimately  rest  upon  himself; 
whatever  opinion  he  foruied  would  be  the  judgment  of  the  Court. 
He  did  not  take  to  himself  any  credit  for  having  carefully  consi- 
dered any  case ;  but,  knowing  in  this  particular  case  that  it  was 
one  in  which  the  members  of  the  Court  had  come  to  different  con- 
clusionSy  he  was  apprised  that  the  case  was  one  of  great  difficulty, 
and  whether  he  was  right  or  wrong  in  his  conclusion,  he  certainly 
never  ccmsidered  a  case  with  more  attention,  or  with  more  consi- 
derable doubt  for  a  considerable  time  as  to  the  conclusion  to  which 
he  should  come.  The  first  question  which  he  had  to  consider 
was  whether  the  case  was  concluded  by  authority,  for  if  he  had 
found  that  it  was,  such  was  the  uncertainty  in  his  own  mind  as  to 
the  proper  conclusion  to  come  to,  that  he  should  consider  himself 
as  bound  by  the  authority,  if  there  were  any  ;  but,  after  considering 
the  matter,  he  had  come  to  the  conclusion  that  the  question  now 
considered  by  this  Court  was  not  considered  in  Reg.  v.  Langbridge, 
The  question  that  arose  in  that  case  was  not  whether  a  deviation 
firom  the  form  prescribed  by  the  Act  of  Parliament  rendered  invalid 
the  deposition  which  was  tendered  in  evidence.  He  could  not 
suppose  that  if  the  attention  of  the  Court  had  been  called  to  the 
Act  of  Parliament  and  the  schedule  to  it,  they  would  not  in  their 
judgment  have  referred  to  the  Act,  and  stated  that  in  their  opinion 
there  had  been  a  substantial  compliance  with  its  requirements. 
But  instead  of  that  the  judgment  of  the  Chief  Justice  did  not  do 
so ;  it  was  a  case  that  arose  very  recently  after  the  Act  was  passed 
in  England.  He  did  not  think  it  a  matter  so  very  improbable  that 
a  judge  should  not  recollect  that  a  particular  Act  was  passed 
unless  his  attention  was  called  to  it.  The  objection  taken  to  the 
deposition  in  that  case  was  merely  that  the  examination  stated  that 
the  charge  was  for  obtaining  money,  not  adding  ''unlawfully." 
That  being  so,  Wilde,  C.J.,  stated  that  "  the  judges  are  unani- 
mously of  opinion  that  the  objection  is  not  valid,  and  that  the 
deposition  was  properly  received  in  evidence.  The  objection 
is  not  that  the  evidence  as  set  forth  in  the  examination  did  not 
sufficiently  appear  to  relate  to  the  charge  upon  which  the  prisoner 
was  being  tried,  so  as  to  warn  and  apprise  her  of  the  matter  to 
which  her  cross-examination  should  be  directed,  but  only  that  the 
title  of  that  examination  did  not  with  sufficient  distinctness 
state  the  charge  against  her."  He  asked  if  the  objection 
which  was  considered  was  this,  if  the  question  under  conside- 
ration was  the  effect  of  a  deviation  from  the  Act  of  Parliament, 
would  Wilde,  C. J.,  not  have  referred  to  the  Act  ?     Well,  then,  to 
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oome  to  the  case  in  which  there  was  no  doubt  that  the  question 
arose  as  in  the  present  case,  the  case  of  Reg.  v.  Newton.  One  of 
the  reporters  of  that  case  was  one  of  the  prosecuting  counsel  in  the 
case.  There  it  was  sought  to  put  in  evidence  a  deposition  taken 
by  a  magistrate,  a  Mr.  Jeffcock,  which  had  no  caption.  It  was 
attached  to  the  depositions  of  other  witnesses  taken  before  a  Mr. 
Bailey,  another  magistrate,  which  depositions  were  preceded  by  a 
caption.  Hill,  J.  said,  *^  How  can  I  admit  it?  This  is  a  deposi- 
tion which  has  no  caption,  taken  as  a  separate  paper ;  and  if  taken 
with  the  other  depositions,  it  appears  from  the  caption  to  which 
they  are  attached  to  have  been  taKen  before  Mr.  Bailey,  the  magis- 
trate, which  was  not  the  fact.  How,  in  this  state  of  facts,  is  it 
proposed  to  make  it  evidence?  Without  the  caption  it  is  not 
shown  on  what  charge  the  evidence  was  given."  He  referred  to 
this  case  merely  for  the  purpose  of  saying  that  he  could  not  come 
to  the  conclusion  that  Hill^  J.,  did  not  decide  against  the  admissi- 
bility of  the  document  upon  the  ground  which  arose  here.  He 
confessed  it  occurred  to  him  that  if  we  were  to  suppose  Wilde,  C.J., 
recollected  the  Act  of  Parliament,  it  was  just  as  likely  that  Hill, 
J.,  recollected  the  case  of  Reg.  v.  Langbrtdge.  But  he  did  not  con- 
ceive that  either  of  the  cases  was  coercive  or  binding,  and  he 
thought  that  we  should  make  out  what  was  the  meaning  of  the 
Act  itself.  He  concurred  with  Pigott,  C.B.,  O'Brien,  J.,  Fitz- 
gerald and  Deasy,  BB,  He  would  be  willing  to  allow  his  judg- 
ment to  rest  on  the  reasons  given  by  them,  but  that  as  he  was  to 
decide  the  case  he  thought  that  he  should  state  the  reasons  which 
influenced  him.  Now,  the  question  must  turn  upon  the  14th  sec- 
tion of  the  statute  14  &  15  Vict,  c  93.  The  first  clause  of  that 
section  was  as  follows :  ^^  In  every  case  where  any  person  shall 
appear,  or  be  brought  before  any  justice  or  justices  charged  with 
any  indictable  crime  or  offence,  such  justice  or  justices,  before  com- 
mitting such  person  for  trial,  or  admitting  him  to  bail,  shall  in  the 
presenc,e  of  such  person,  who  shall  be  at  liberty  to  put  questions 
to  any  person  produced  against  him,  take  the  deposition  (A  b.)  on 
oath  and  in  writing  of  those  who  shall  know  the  facts  of  the  case, 
and  such  depositions  shall  be  read  over  to,  and  signed  respectively 
by,  the  witnesses  who  shall  have  been  so  examined,  and  shall  also 
be  signed  by  the  justice  or  one  of  the  justices  who  shall  take  the 
same;  and  if  upon  the  trial  of  the  person  so  accused  it  shall  be 
proved  by  the  oath  of  any  credible  witness  that  any  person  whose 
deposition  shall  have  been  so  taken  is  dead,  and  that  such  deposi- 
tion was  taken  in  the  presence  or  hearing  of  the  person  accused, 
and  that  he  or  his  counsel  or  attorney  had  an  opportunity  of  cross- 
examining  such  witness,  it  shall  be  lawful  to  read  such  deposition 
as  evidence  at  the  trial,  without  further  proof  thereof,  unless  it 
shall  be  proved  that  the  same  was  not  signed  by  the  justice  pur- 
porting to  have  signed  the  same."  The  first  question  was,  what 
was  the  meaning  of  the  words  ^*  charged  with  any  indictable  crime 
or  offence?"  He  was  of  opinion  that  it  was  this,  that  the  party 
must  be  brought  before  the  justices,  and  that  he  must  be  there  to 
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answer  a  charge.  He  did  not  think  thbt  the  party  vms  charged 
within  the  meaning  of  the  section  till  he  was  apprised  of  what  it 
was  he  was  called  upon  to  answer,  and  he  had  come  to  that  conclu- 
sion from  the  words  of  the  14th  section  itself^  from  the  form  (A  b.) 
in  the  schedule^  and  from  the  other  portions  of  the  Act.  Well, 
then,  what  was  the  mamstrate  desired  to  do  before  committing  this 
person  for  trial  or  admitting  him  to  bail?  He  '^ shall  in  the  pre- 
sence of  such  person,  who  shall  be  at  liberty  to  ptit  questions  to 
any  witness  produced  against  him,  take  the  depositions  (A  b.)  on 
oath  and  in  writing  of  those  who  shall  know  the  facts  of  the  case." 
Now,  what  were  "  the  depositions  (A  b.)"?  He  should  first  refer 
to  the  form  (A  a.)  The  failure  of  justice  would  arise  in  this  case 
from  the  fault  of  those  who  were  employed  in  the  preliminary  stag^ 
of  the  proceeding :  the  fault  here  was  that  the  petty  sescdons  derk 
and  the  magistrate  had  used,  not  the  form  (A  b.)  required  by  th^ 
14th  section,  but  anotner,  the  Form  A  a.  The  form  (A  a.)  was  that 
to  be  used  in  the  absence  of  the  accused,  when  no  charge  was  made 
against  him,  except  that  contained  in  the  information  itself.  It  was 
as  follows :  '^  The  information  of  A.  B.  of  M.  N.,  who  saith  on 
his  oath  (or  affirmation)  that "  giving  the  cause  of  complaint. 
What  was  the  reason,  and  was  it  for  no  purpose  that  these  forms 
were  different  ?  One  form  was  that  used,  not  at  the  trial,  but 
before  it ;  the  other  was  that  used  at  a  qtmsi  trial.  The  evidence 
must  be  given  at  a  thing  in  the  nature  of  a  trial.  The  party  must 
be  brought  up,  and  have  an  opportunity  of  cross-examination,  and 
therefore  it  was  that  the  different  forms  were  given,  one  to  be  used 
on  one  occasion,  and  the  other  on  another.  Ihe  section  then  pro- 
vided for  other  matters ;  one  was  that  '^  if  upon  the  trial  of  the 
person  so  accused  it  shall  be  proved  by  the  oath  of  any  credible 
witness  that  any  person  whose  deposition  shall  be  so  taken  is  dead, 
and  that  such  deposition  was  taken  in  the  presence  or  hearing  of 
the  person  accused,  and  that  he  or  his  counsel  or  attorney  had  an 
opportunity  of  cross-examining  such  witness,  it  shall  be  lawful  to 
read  such  deposition  as  evidence  on  the  trial,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  the  same  was  not  signed  by 
the  justice  purporting  to  have  signed  the  same."  There  was  no 
doubt  that  if  the  justice  signed  the  proper  form,  that  was  a  certi- 
ficate of  the  justice  that  everything  stated  in  the  form  had  been 
done.  To  corroborate  the  view  of  the  necessity  of  the  prisoner 
being  charged,  and  that  the  fact  of  the  charge  having  been  made 
ought  to  appear  in  the  caption  of  the  deposition,  he  would  mention 
this.  The  Act  of  Parliament  prescribed  that  before  the  justice 
committed  the  party  for  trial,  '*  whenever  the  examination  of  the 
witnesses  on  the  part  of  the  prosecution  shall  have  been  completed, 
the  justice,  or  one  of  the  justices  present  shall  (without  requiring 
the  attendance  of  the  witnesses)  read  or  cause  to  be  read  to  the 
persons  accused  the  several  depodtions,  and  then  take  down  in 
writing  the  statement  ( A  c.)  of  such  person.^  He  was  aware  that 
that  clause  required  that  the  depositions  should  be  read  over  to  the 
party  accused ;  but  let  us  look  to  the  form  of  declaration  which 


Bb6. 
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Rbo.        the  prisoner  was  to  makep      It  was  this :    "  Statement  of  the 

Thomas     ^ccused.  ,  complainant.  ,  defendant.     Petty  Ses- 

Galvin      sionsy  district  of  ,  county  of  .     A  charge  having 

AND  OTHBR8.  bccn  madc  against  0.  D.,  by  the  undersigned  justice,  that."    Now, 

1865         ^^^  question  was,  when  was  the  charge  made  ?    It  appeared  to  him 

1         that  that  was  a  statement  that  the  charge  had  been  formally  made 

Evidence  —  before  the  evidence  in  support  of  the  charge  was  given.  The 
^CoSSw!^  form  went  further  on  to  state :  "  And  the  said  charge  having  been 
read  to  the  said  C.  D.,  and  the  witnesses  for  the  prosecution 
having  been  severally  examined  in  his  presence."  He  confessed 
that  from  that  he  had  come  to  the  conclusion  that  the  Legislature 
intended  that  when  the  party  was  brought  before  the  magistrate 
the  charge  should  be  read,  and  then  the  evidence  taken  against 
him.  From  the  words  of  the  section,  and  from  the  forms  attached 
to  the  Act,  it  was  plain  that  the  intention  of  the  Legislature  was 
that  the  party  should  be  made  aware  of  the  charge  before  the  evi- 
dence was  given  against  him,  and  also,  that  the  intention  was  that 
the  charge  so  made  should  have  been  read  to  him  ;  and  he  believed 
that  in  point  of  fact  that  was  the  general  practice.  He  could  only 
say  that  if  a  failure  of  justice  occurred  in  any  p^irticular  case  the 
fault  was  with  those  who  did  not  perform  the  duty  which  they 
were  paid  for  doing.  These  were  some  of  the  reasons,  in  addition 
to  those  which  had  already  been  stated,  for  which  he  had  come  to 
the  conclusion  that  the  conviction  should  be  quashed. 

Conviction  quashed. 
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GALWAY    ASSIZES. 

March  21,  1866. 

(Before  Christian,  J.) 

In  re  Jackson,  {a) 

Grand  jury  law — Malicious  injuries — Presentment 

The  grand  jury  has  full  power  to  make  a  presentment  for  compensation 
for  malicious  injuries^  although  the  presentment  for  such  injuries  had 
been  thrown  out  at  the  presentment  sessions, 

THIS  was  an  application  to  the  judge  to  direct  the  grand  jury 
to  consider  an  application  which  was  made  to  them  on  the 
E art  of  a  man  named  Jackson  for  compensation  for  the  malicious 
oughing  of  his  cattle.  The  presentment  sessions  refused  the 
application,  and  the  grand  jury  were  now  apprehensive  that  they 
had  no  power  to  entertain  a  presentment  which  was  thrown  out  by 
the  presentment  sessions. 

Morrisy  Q.C.,  was  heard  in  support  of  the  application, — The 
applicant  has  already  applied  to  the  presentment  sessions.  The 
38th  section  directs  that  application  for  public  works  must  be 
approved  of  by  the  presentment  sessions.  This  section  is  merely 
conversant  with  public  works,  and  has  nothing  to  do  with  malicious 
houghing  of  cattle  or  burnincf,  which  is  entirely  regulated  by  the 
135th  taken  in  conjunction  with  the  138th  section,  both  of  which 
deal  entirely  with  compensation  for  malicious  injuries. 

Blahey  Q.C.,  appeared  for  the  grand  jury,  who  had  grave  doubts 
as  to  their  powers  to  present,  the  presentment  sessions  having 
thrown  out  the  presentment.  Tlie  grand  jury  were  apprehensive 
that  they  were  constrained  by  the  17th  and  138th  sections  of  the 
6  &  7  Wm.  4  (the  Grand  Jury  Act). 

Per  Curiam, — The  grand  jury,  in  cases  for  malicious  injuries, 
has  full  power  to  make  a  presentment  therefor,  although  the  appli- 
cation had  been  thrown  out  at  the  presentment  sessions. 

(a)  From  tlM  Jri$k  Jwristj  bj  pemuMion. 
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CENTRAL  CRIMINAL  COURT. 

February  1,  1866. 

(Before  R.  M.  K£$R>  Esq.,  Commissioner.) 

RpG.  V.  Wenham.  (a) 

Evidence— 2Z  Sf  24  Vict.  e.  127,  s.  22— Law  List. 

Upon  an  indictment  for  obtaining  money  by  a  false  pretence^  made  by 
the  prisoner^  ''  <Aa<  he  was  an  aUomey^^  it  is  not  necessary  to 
prove  the  negative  in  any  other  way  than  by  production  of  the  Law 
Listj  in  which  the  prisoner's  nafne  does  not  appear  as  an  attorney,  as 
the  statute  23  ^  24  Viet.  c.  127,  makes  the  Law  List  evidence^  and 
shifts  the  burden  of  proving  its  inaccuracy  from  the  prosecution  to  the 
prisoner, 

FRANCIS  ALEXANDER  WENHAM  was  indicted  for 
obtaining  10/.  from  Elisha  Little,  by  falsely  pretending  that 
he  was  an  attorney,  duly  qualified  to  practise  as  an  attorney. 

In  October  or  November,  1864,  the  prisoner  was  present  when 
the  prosecutor  was  conversing  with  another  person  with  reference 
to  his  claim  to  some  money,  paid  into  the  Court  of  Chancery  in  a 
suit  o(  Freeman  v.  Parsley.  The  prisoner  said  he  was  an  attorney^ 
and  if  the  claim  were  in  money  he  could  get  it.  The  prosecutor, 
believing  him  to  be  an  attorney,  from  that  time  employed  him, 
and  in  the  course  of  three  or  four  months  paid  him  3021  The 
prisoner  was  well  known  as  the  pew-opener  in  the  parish  church 
at  New  Cross,  and  he  told  Mr.  Little,  the  prosecutor,  that  he  was 
about  to  become  the  parish  clerk,  and  that  he  could  not  do  the 

Earish  business  unless  he  were  an  attorney.  On  several  occasions 
e  said  that  he  was  an  attorney,  and  on  one  occasion  that  he  had 
paid  9/.  that  yedr  for  his  certificate.  He  pretended  to  be  on 
mtitnate  terms  with  an  equity  barrister,  and  to  have  takon 
his  opinion  on  the  case,  reading  a  paper  to  give  a  colour  to  that 
representation.  Finally,  at  the  latter  end  of  May,  1865,  or  begin- 
ning of  June,  he  said  that  the  barrister  wanted  102.  to  carry 
on  the  case,  and  that  it  would  come  off  in  the  ensuing  term.  The 
prosecutor  paid  the  lOZ.,  believing  that  the  prisoner  was  a  duly 
qualified  attorney,  and  did  not  discover  the  fact  that  he  was  not 

(a)  Reported  bj  Edwabp  T.  £.  BmjbTi  fiflq.,  Bmitfr-alr-Lftw. 
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an  attorney  until  October,  1865.  Mr.  William  Joyce,  the  equity 
barrister,  proved  that  he  had  never  been  consulted  in  the  case  of 
Mr.  Little,  or  written  any  opinion  on  the  matter  for  the  prisoner. 

As  the  prosecutor  swore  that  he  parted  with  his  lOZ.  because  he 
believed  the  prisoner  was  an  attorney,  it  became  necessary  to 
show  that  he  was  not  on  the  roll. 

William  Farmer  Fisher  was  called.  He  said  he  was  a  clerk' at 
the  Law  Institution.  He  produced  the  Law  List  for  1865,  and 
the  prisoner's  name  did  not  appear  in  the  list  of  attorneys  and 
solicitors. 

Sleigh  for  the  prisoner. — This  evidence  does  not  negative  the 
prisoner  being  an  attorney.  The  Law  List  proves  merely  that  a 
certain  number  of  attorneys  have  taken  out  their  certificates,  and 
an  attorney,  uncertificated,  is  still  an  attorney. 

LewiSf  F.  H.y  for  the  prosecution. —  The  22nd  section  of  23  &  24 
Vict.  c.  127,  makes  the  Law  List  evidence,  and  it  declares  that  if 
any  name  does  not  appear  in  that  list  it  shall  be  primd  facie 
evidence,  until  the  contrary  be  made  to  appear,  that  the  person  is 
not  qualified  to  practise  as  an  attorney,  (a) 

Kekk,  Commissioner. — That  is  so.  The  prisoner  must  prove 
that  he  is  an  attorney ;  otherwise,  as  his  name  does  not  appear  in 
the  Law  List,  it  is  legally  proved  that  he  is  not  an  attorney. 

The  Judge  refused  an  application  by  Sleigh  to  have  the  point 
reserved,  as  being  too  clear  to  admit  of  any  doubt,  and  the  prisoner 
was  convicted  and  sentenced  to  four  months'  imprisonment  with 
hard  labour. 


Bao. 

V. 

Wbnhasc 
1866. 

Law  LisL 


(a)  The  words  of  the  section  quoted  are  as  follows :  "  22.  Every  oerUfieate  issued  by  the 
registrar  between  the  Bfteenth  daj  of  November  and  the  sixteenth  day  of  December  in  aoy 
one  year,  shall  bear  date  on  the  tdzteentb  of  November,  and  tthall  take  effect  on  that  day  for 
all  parposes,  provided  it  be  stamped  before  the  sixteenth  day  of  December ;  and  in  every 
snch  case  the  sixteenth  day  of  November  shall,  for  the  parpose  of  ihis  Act,  be  deemed  to  be 
the  date  of  the  payment  of  the  daty ;  but  if  soch  certificate  be  not  so  stamped,  it  shall  take 
effect,  as  regards  the  qnnlification  to  practise,  on  the  day  on  which  it  ia  stamped;  and  every 
certificate  issned  at  any  other  time  shall  bear  date  on  the  day  on  which  it  is  issued,  and 
subject  to  the  provision  herein  conUuned  relating  to  certificates  stumped  aiter  the  first  day  of 
January  in  any  year,  and  not  produced  within  a  month  to  be  entered  by  the  registrar,  shall 
take  effect  as  regards  such  qualification  on  the  day  on  which  it  is  stamped,  and  every  certifi- 
cate shall  be  an<i  continue  in  force  from  the  day  on  which  it  shall  take  effect  as  aforesaid 
until  the  fifteenth  day  of  November  next  following,  inclusive,  and  no  longer;  and  any  list  of 
attorneys,  solicitors,  and  conveyancers,  purporting  to  be  published  by  the  authority  of  the 
Commissioners  of  Inland  Revenue,  and  to  contain  the  names  of  attorneys,  solicitors,  and 
conveyancers  who  have  obtained  stamped  certificates  for  the  current  year  on  or  before  the 
first  day  of  January  in  the  same  year,  shall,  until  the  contrary  be  made  to  appear,  be 
evidence  in  all  Courts,  and  before  all  Justices  of  the  Peace  and  others,  that  the  persons 
named  therein  as  attorneys,  solicitors,  or  conveyancers  holding  such  certificates  as  aforesaid 
for  the  current  year,  are  attorneys,  solicitors,  or  conveyancers  holding  such  certificates ;  and 
the  absence  of  the  name  of  any  person  from  such  Hat  shall,  until  the  contrary  be  made  to 
appear,  be  evidence  as  aforesaid  that  such  person  is  not  qualified  to  practise  as  an  attomej, 
solicitor,  or  conveyancer,  under  a  certiOcate  for  the  current  year;  but  in  the  case  of  any 
person  being  an  attorney  or  solicitor  whose  name  does  not  appear  in  soch  list,  an  extract 
from  the  roll  of  attorneys  or  solicitors  kept  by  the  registrar,  certified  under  the  band  of  the 
8«cretary  of  the  Incorporated  Law  Society  (while  such  society  performs  the  duties  of  registrar), 
or  of  the  registrar  for  the  time  being,  shall  be  evidence  as  aforesaid  of  the  facts  appearing  in 
such  extract ;  and  in  the  case  of  any  person  being  a  conveyancer  whose  name  does  not  appear 
on  snch  list,  the  fact  of  his  being  bo  shall  be  proved  in  the  way  in  which  it  is  now  by  law 
required  to  be  proved." 
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February  27,  1866. 

(Befofe  the  Common  Serjeant,  Thomas  Chambers,  Q.C., 

presiding  as  Deputy  Recorder.)  (a) 

Reg.  v.  Weekes.  (J) 

Accommodation  acceptance — Drawer  can  be  a  bailee — 24  4*  25  Vict, 

c,  96,  s.  3. 

Where  the  drawer  of  an  accommodation  bill  received  the  same  from  the 
accommodation  acceptor,  upon  an  arrangement  to  get  it  cashed  and 
pay  over  to  the  latter  all  the  proceeds  except  an  agreed  sum,  and  did 
not  do  so,  but  handed  the  bill  to  a  creditor  (who  was  pressing  him  for 
a  small  debt)  to  be  discounted,  it  was  held  that  he  might  be  a  bailee, 
but  that,  as  the  bill  was  never  discounted  and  was  wrongfully  detained 
by  the  person  who  received  it  on  an  express  agreement  to  pay  the 
drawer  the  amount  of  the  bill  less  his  debt,  there  was  no  conversion 
analogous  to  larceny  by  the  drawer, 

JOHN  DAVY  WEEKES,  an  attorney,  was  indicted  before 
Mr.  Deputy  Recorder  Thomas  Chauibers  for  stealing  a  bill 
of  exchange,  vsdue  30/.,  the  property  of  Charles  Batty. 

Previous  to  the  17th  day  of  July,  1865,  the  prosecutor,  an 
engineer,  residing  at  Kenniugton,  had  had  one  transaction  with 
the  prisoner,  and  on  that  day,  at  a  chance  meeting  in  the  stroct, 
the  prisoner  volunteered  to  obtain  discount  of  his  acceptance  at 
two  months  for  30/.  in  two  hours.  The  bill  was  drawn  by  the 
prisoner,  accepted  and  indorsed  by  the  prosecutor,  and  then 
banded  to  the  prisoner.  Subsequently  the  prisoner  required  to 
be  paid  3/.  or  3/.  lOs.  for  his  trouble,  and  no  objection  was  made 
to  that  proposal  by  the  prosecutor.  Mr.  Batty  called  daily,  and 
sometimes  more  than  twice  a  day,  upon  the  prisoner  during  the 
next  three  weeks,  and  the  pri^^oner  invariably  said  he  had  not  yet 
got  the  money.  On  the  5th  of  August,  Mr.  Albert  William  Bailey, 
a  photographer  at  Walworth,  called  to  obtain  payment  from 
Weekes  of  10/.,  which  he  had  repeatedly  promised  and  failed  to 

(a)  Mr.  Beoorder  Qurnbt  was  absent  upon  the  Royal  GomiDuaion  to  inquire  into  an 
oatbreak  in  Jamaica. 

(6)  Beportad  bj  Edwabd  T.  £.  BsaLBT,  Esq.,  Barristflr-at-Law. 
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pay,  and  on  that  occasion  Weekes  delivered  the  bill  to  Bailey  to        ^^^ 
take  the  10/.  out  of  the  proceeds  from  discounting^  it,  and  to  pay     wg^J^Bg. 

over  the  balance  as  soon  as  he  had  satisfied  himself  as  to  the        

security.     Mr.  Bailey  went  to  Mr.  Batty  to  know  if  the  signature        1866. 
was  genuine,  and  Mr.  Batty  then  learnt  for  the  first  time  that     i^ceny^ 
Weekes  had  parted  with  the  bill.     He  directed  Mr.  Bailey  not  to  Accommodatum 
discount  it,  and  not  to  return  it  to  Weekes.     Mr.  Bailey  claimed     oeo^tanee. 
to  hold  it  against  Weekes  until  the  10/.  was  paid,  and  negotiations 
for  a  settlement  having  failed,  upon  the  bill  falling  due  and  being 
dishonoured,  Mr.  Bailey,  as  a  bona  fide  liolder  for  value — that  is 
to  say,  for  the  lOi — issued  a  writ  against  Mr.  Batty.     Mr.  Batty 
then  took  criminal  proceedings  against  Weekes. 

Rihton  {Besley  with  him),  for  the  prisoner,  submitted  that  there 
was  no  case  for  the  jury  to  consider.  It  was  proved  that  this 
was  a  bill  drawn  by  the  defendant  for  the  accommodation  of  the 
prosecutor,  and  that  no  debt  of  30/.  was  due  by  Batty  to  Weekes. 
In  "Byles  on  Bills,"  6th  edition,  p.  100,  the  relation  of  accommo- 
dation drawer  and  acceptor  was  defined,  and  it  was  clear  that  they 
were  joint  owners,  undertaking  mutually  to  meet  the  bill  when 
due  in  the  proportions  in  which  they  were  to  receive  funds  from  it 
when  discounted.  He  contended  therefore,  first,  that  a  joint  owner 
could  not  be  a  bailee ;  he  could  not  make  a  contract  of  bailment 
with  his  co-owner,  and  whatever  a<7reement  they  made  must  be  in 
the  nature  of  a  trust.  This  accounted  for  the  sections  in  the 
Larceny  Act  applicable  to  fraudulent  trustees,  because  if  fraudu- 
lent trustees  could  be  treated  as  bailees  those  sections  would  be 
perfectly  unnecessary.  He  also  contended,  secondly,  that  even 
assuming  that  a  joint  owner  could  be  a  bailee,  the  contract  of 
bailment  here  had  not  been  broken.  A  joint  owner  of  goods 
could  not  maintain  trover  against  the  co-owner  in  respect  of  any 
act  of  the  latter  consistent  with  his  ownership  (2  Wms.'  Saun. 
647)9  And  everything  which  the  defendant  had  done  in  this  case 
was  consistent  with  his  position  as  drawer  of  an  accommodation 
bill. 

Besley^  on  the  same  side,  dwelt  on  the  fact,  that  if  there  were 
any  contract  of  bailment  at  all,  it  was  to  turn  the  bill  into  money 
in  order  to  produce  to  Batty  26/.  10«.  There  was  nothing  in  that 
to  prevent  Weekes  getting  20/.  from  Bailey  and  supplying  the 
6/.  lOf.  out  of  his  own  pocket  to  make  up  the  full  amount.  The 
negotiation  between  Weekes  and  Bailey  did  not  result  in  the  bill 
being  discounted.  The  prosecutor  interposed  and  forbad  Bailey 
to  carry  out  the  arrangement  with  Weekes.  There  was  never 
any  conversion  which  would  support  an  action  of  trover,  and  in 
Reg.  V.  Jachton  (9  Cox  Crim.  Cas.),  505,  Mr.Baron  Martin  ruled 
that  the  conversion  must  be  analogous  to  larceny,  and  that  there 
were  many  instances  of  conversion  sufficient  to  maintain  an  action 
of  trover  which  were  not  sufficient  to  support  a  conviction  under 
the  statute. 

Metcalfe^  for  the  prosecution,  argued  that  there  was  abun- 
dant evidence  for  the  jury.     The  bailment  was  to  return  the  bill 
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^9o.        tjo  Battj)  or  26Z.  105.  in  oasb.   The  defendant  gave  it  to  a  creditor 
Wbbkbs.      ^^^  ^^^  pressing  hina  fpr  payment  of  a  debt,  and  put  it  out  of  his 
— :        own  power  to  fui£l  tbe  contraot.     There  was  therefore  as  much  a 
1866.       conversion  when  Weekes  put  the  bill  into  the  hands  of  Baiiej^  as 
jr^^^~"        if  he  had  discounted  it  for  10/.  and  put  the  lOL  in  his  pocket. 
Accommodation     The  CouBT  held  that  a  joint  owner  mi^^ht  be  a  bailee*  and  that 
accqftance,    the  defendant  had  parted  with  the  bill  under  circumstances  which 
were  not  in  conformity  with  the  arrangenpient  made  with  the  pro- 
secutor.    So  far  the  defendant  was  wrong ;  but  Bailey  was  bailee 
for  both  Batty  and  Weekes^  and  if  Weekes  intended  to  appro- 
priate the  30^,  there  was  no  act  showing  that  intention.     The  bill 
was  never  discounted,  and  nothing  was  advanced  upon  it     Bailey 
held  it  wrongfully,  and  it  might  be  recovered  from  him  by  the 
person  who  bad  the  right  to  the  possession  of  it.     There  was  no 
conversion  by  the  defendant  analogous  to  iai^ce^yy  and  therefore 
no  ca^  for  the  jury  to  consider* 

Not  gvitiy. 


CENTRAL  CRIMINAL  COURT. 

December  22,  1865. 

(Before  Blackburn,  J.) 
Reg.  v.  Holghesteb  and  othebs.  (a) 

Denman's  Act  (28  Vict  o.  l^y^CowueL 

Counsel  for  the  prosecution  has  the  right  to  sum  up  when  prisoners  are 
defended  by  counsel^  but  it  is  not  a  positive  duty.  The  privilege  should 
only  be  used  sparingly,  and  in  exceptional  cases, 

NATHANIEL  HOLCHESTER,  Samuel  Berrens,  Jules 
Bayer,  Abraham  Davis,  Gershore  Silbeman,  and  Philip 
Braun,  were  tried  upon  an  indictment,  which  charged  them  (under 
the  24  &  25  Vict.  c.  98,  s.  19)  with  having  k;nowingly,  and  without 
lawful  excuse,  in  their  custody  and  po^aessio^i  500  pieces  of  paper, 
upon  each  of  which  were  printed  parts  of  fivfi-rouble  notes  of  the 
Empire  of  Russia. 

Ballantiney  Serjt.,  Giffard  Hardinge,  Q.C.,  and  Sleigh,  for  tbe 
prosecution. 

(a)  Beportod  by  E»wabi>  T.  B.  Bkobt,  £^.,  Bwrift«r-«t*lAW. 
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Robmsauj  Serjt,  and   Turner^  Chas.^  for  Holohester;  Meiealffi        ^^^ 
and  Straight^  for  Berrens ;   Cooper ^  for  Davis ;  FUbton  and  Collhu^  Howjhbotbh 
for   SUbeman.     Braun   was    not    defended    by  counsel ;    Bayer  amd  othilbs. 
pleaded  guilty.  — 

The  "Felony,    Misdemeanor,    Evidence   and    Practice    Act" 
(28  Vict.  0.  19)  states  in  the  preamble  that  ^Mt  is  expedient  that  Dmunan'*  Act 
the  law  of  evidence  and  practice  on  trials  for  felony  and  misd^  (^  ^»^-  ^^  i*) 
meaner^  and  other  proceedintrg  in  courts  of  criminal  judicature,    ^^^'^"^^ 
should  be  more  nearly  assimilated  to  that  on  trials  at  Nisi  Prius," 
and  enacts  (sect.  2) : 

"  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall  be 
defended  by  counsel,  but  not  otherwise,  it  shall  be  the  duty  of  the 
presiding  judge,  at  the  close  of  the  case  for  the  prosecution,  to  ask 
the  counsel  for  each  prisoner  or  defendant  so  defended  by  counsel, 
whether  he  or  they  intend  to  adduce  evidence,  and  in  the  event  of 
none  of  them  thereupon  announcing  his  intention  to  adduce 
evidence,  the  counsel  for  the  prosecution  shall  be  allowed  to 
address  the  jury  a  second  time  in  support  of  his  case,  for  the 
purpose  of  summing  up  the  evidence  against  such  prisoner  or 
prisoners,  defendant  or  defendants ;  and  upon  every  trial  for  felony 
or  misdemeanor,  whether  the  prisoners  or  defendants,  or  any  of 
them,  shall  be  defended  by  counsel  or  not,  each  and  every  such 
prisoner  or  defendant,  or  his  or  their  counsel  respectively  shall  be 
allowed,  if  he  or  they  shall  think  fit,  to  open  his  or  their  case  or 
cases  respectively ;  and  after  the  conclusion  of  such  opening,  or  of 
all  such  openings,  if  more  than  one,  such  prisoner  or  prisoners,  or 
defendaqt  or  defendants,  or  their  counsel,  shall  be  entitled  to 
examine  such  witnesses  as  he  or  they  may  think  fit,  and,  when  all 
the  evidence  is  concluded,  to  sum  up  the  evidence  respectively ;  and 
the  right  of  reply,  and  practice,  and  course  of  proceedings,  save 
as  hereby  altered,  shall  be  as  at  present." 

At  the  conclusion  of  the  case  for  the  prosecution,  none  of  the 
counsel  for  the  prisoners  had  announced  their  intention  to  adduce 
evidence,  whereupon  Ballantine,  Serjt,  made  a  second  speech  in 
support  of  the  case  for  the  prosecution  by  way  of  summing  up  the 
evidence  against  the  prisoners. 

Blackburx,  J.,  in  summing  up  to  the  jury,  said,  from  my 
brother  Ballantine's  address,  and  from  what  I  am  given  to  under- 
stand has  been  the  course  of  proceeding  at  this  Court,  the  object  of 
Mr.  George  Denman's  Act  has  been  quite  misunderstood,  and  a 
practice  introduced  which,  if  continued,  will  render  it  absolutely 
necessary  to  repeal  the  Act,  or  allow  the  administration  of  criminal 
justice  to  be  seriously  impaired.  It  used  to  be  considered  that 
the  counsel  for  the  prosecution  was  in  a  quasi  judicial  position — 
to  bring  forward  proofs  of  the  prisoner's  guilt,  but  with  the 
responsibility  of  domg  so,  not  as  mere  counsel  to  try  to  get  a 
verdict,  but  as  an  assistant  of  the  Court,  fairly  to  bring  out  the 
facts.  At  Nisi  Prius  the  cause  is  between  party  and  party,  and 
the  advocate  must  use  every  fair  means  to  get  a  verdict;  but  in 
criminal  courts  he  is  in  a  very  different  position,  and  should  avoid 
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Kao.  all  technical  objections,  and  Nisi  Prius  tricks,  in  order  that  the 
ir^,^*..^»  issue  may  be  tried  on  the  merits.  The  recent  Act  does  not  make 
▲aiD  orHBBs.  It  the  duty  ot  counsel  for  the  prosecution  to  sum  up  m  all  cases, 

but  it  gives  him  the  right  to  do  so  in  exceptional  cases,  such  as 

]^'  when  erroneous  statements  have  been  made  and  ought  to  be 
Dmman*t  Act  Corrected,  or  when  the  evidence  differs  from  the  instructions.  The 
(28  Viet  e.  19)  counscl  for  the  prosecution  is  to  state  his  case  before  he  calls  the 
—-Cowuei.  witnesses;  then,  when  the  evidence  has  been  given,  either  to  say> 
simply,  "  I  say  nothing,**  or  *^  I  have  already  told  you  what  would 
be  the  substance  of  the  evidence,  and  you  see  the  statement  which 
I  made  is  correct  f  or,  in  exceptional  cases,  to  say,  ^^  Something 
is  proved  different  to  what  I  expected,"  and  add  any  simple 
explanation  which  is  required.  If  that  course,  which  was  intended 
by  the  Legislature,  be  followed,  the  administration  of  criminal 
justice  will  go  on  as  it  has  hitherto  done  in  this  country,  and  as,  I 
hope,  it  always  will,  fairly  and  properly,  the  prosecuting  counsel 
being  really  a  part  of  the  Court — a  minister  of.  justice  filling  a 
quasi  judicial  position.  But  if  the  counsel  for  the  prosecution  is  to 
think  it  a  matter  of  duty  in  every  case  to  sum  up  the  evidence, 
and  introduce  into  criminal  courts  the  practice  at  Nisi  Prius — if, 
instead  of  feeling  himself  a  minister  of  justice,  he  is  to  open  his 
case  slightly,  call  the  witnesses,  and  then  trust  to  a  powerful  and 
eloquent  speech,  as  if  he  were  a  partisan — it  will  be  utterly  impos- 
sible to  conduct  criminal  trials  as  they  have  hitherto  been 
conducted.  Instead  of  trusting  to  the  counsel  for  the  prosecution 
to  assist  him,  it  will  be  the  positive  duty  of  the  judge  to  watch  and 
see  that  no  Nisi  Prius  advantage  is  taken  of  the  prisoner  to  catch 
a  verdict  upon  some  point  not  substantially  affecting  the  merits  of 
the  case  itself.  It  is  in  the  discretion  of  counsel  whether  he  shall 
sum  up  his  case  or  not,  but,  in  my  opinion,  the  right  should  only 
be  exercised  in  particular  cases*  If  it  is  to  be  done  in  all  cases  I 
think  the  Act  will,  instead  of  a  great  boon,  be  a  great  curse.  K 
it  be  carried  out  as  it  has  been  hitherto  on  the  circuits,  and  the 
privilege  of  summing  up  be  used  sparingly,  it  will,  no  doubt,  do, 
as  it  was  intended  to  do,  a  great  deal  of  good ;  but  if  that  be  not 
the  mode  generally  adopted,  the  sooner  it  is  repealed  the  better  for 
the  country. 

All  the  prisoners,  except  Braun,  were  convicted,  and  sentenced 
to  various  terms  of  penal  servitude. 
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OENTBAL  CRIMINAL   COUBT, 

June  14y  1866. 

(Before  Btlss,  J.) 

Req.  v.  Thomas  Hopkins,  (a) 

Murder — Manslaughter — Evidence  ae  to  the  character  of  an  assauU  on 
the  prieoner  by  deceased  at  the  time  of  the  mortal  blow. 

On  the  trial  of  an  indictment  Jbr  murder,  ii  was  proved  that  the  deceased 
rushed  at  the  prisoner^  her  husbandj  with  whom  she  had  been 
quarreUing,  tooh  his  hat  off,  and  caught  him  round  the  neck;  and  she 
then  received  a  mortal  wound,  inflicted  by  him  with  a  knife  which  he 
had  in  his  hand. 

To  show  the  nature  of  the  assault  by  the  wife  that  the  prisoner  had  rea* 
son  to  apprehend  at  the  time^  evidence  of  former  attacks  of  this  sort  was 
allowed  to  be  given.  The  prisoner  was  sensitive  about  the  neck  from 
old  sores*  The  deceased  used  to  seize  his  neckerchief  twist  ii  round  so 
tightly  as  almost  to  strangle  him,  and  his  neckerchief  had  to  be  cut  to 
release  him  from  his  wifis  violence, 

THE  prisoner  was  indicted  for  that  he  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  kill  and  murder  one  Sarah 
Hopkins.  To  which  indictment  the  prisoner  pleaded  *^  Not 
Guilty." 

Skiff k  and  J.  Thompson  were  counsel  for  the  prosecution ;  and 
Bibton  for  the  prisoner. 

Rosetta  Giles,  a  vntness  on  behalf  of  the  prosecution,  proved 
that  late  on  Monday  night,  the  2l8t  of  May  last,  she  was  at  the 
Bell  Inn,  Edmonton,  and  that  she  saw  the  prisoner  come  in,  and 
that  afterwards  Sarah  Hopkins,  the  deceased  woman,  the  prisoner's 
wife,  came  in ;  that  a  soldier  was  there  playing  the  bagpipes,  and 
that  the  prisoner  and  others  were  dancing ;  that  Sarah  Hopkins 
said  to  her  husband,  *^  You've  been  out  all  day,  you've  come  home 

for  a  d row  ;  if  you  begin,  I'll  begin.    It  you  don't  hold  your 

d noise,  111  put  this  (meaning  a  quart  pewter  pot)  at  your 

head."    They  had  more  words  and  then  went  out. 

Elizabeth  Abdy. — I  lived  in  the  same  house  with  the  prisoner 

(a)  Baportad  bj  Jobs  TnoimoM,  Eiq.,  BarriitorHtt-LAW. 
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Kk<*-  and  his  wife.  About  half-past  eleven  on  Monday  night,  the  21st 
Thomas  May,  I  was  sitting  on  a  bench  outside  the  house.  The  prisoner 
Hopkins.  Came  and  went  in  and  lit  a  candle.  He  said,  *^  Have  you  seen 
anything  of  my  old  woman?**  I  said,  **  No."  He  took  some 
knives  out  of  the  cupboard.  At  this  time  there  was  a  cloth  on  the 
Murder^  table.  He  took  one  of  the  knives  away  and  sharpened  it  on  the 
Mantiaughur.  hearth.  I  said,  **  Tom,  whatever  are  you  going  to  do  ?"  He  said, 
**You  will  see  what  I  am  going  to  do."  His  wife  came  in  a 
minute  or  so  into  the  passage.  He  had  just  come  out  of  the  room. 
His  wife  went  towards  him,  and  took  the  hat  off  his  head.  I  saw 
her  catch  him  by  the  neck.  Both  of  them  had  each  other  in  their 
hands  in  the  passage.     She  fell  covered  with  blood. 

The  prisoner  afterwards  stated  to  the  policeman  who  took  him 
that  he  did  it  through  jealousy. 

It  appeared  that  the  deceased  woman  was  a  strong,  powerful 
woman,  and  also  a  very  violent  one. 

Ribton  then  addressed  the  jury  for  the  prisoner,  and  stated 
that  he  should  call  witnesses  to  show  that  the  deceased  woman  had 
been  in  the  habit  of  making  violent  attacks  on  the  prisoner, 
seizing  him  by  the  neckerchief,  twisting  it  round  tight,  so  as  almost 
to  strangle  him,  and  that  bystanders  had  on  three  or  four  occasions 
had  to  cut  the  neckerchief  to  release  him ;  and  that  the  prisoner 
was  very  sensitive  about  the  neck,  and  was  apprehensive  of  a 
similar  attack  on  the  unfortunate  occasion  in  question. 

Byles,  J. — At  present  I  do  not  see  how  such  evidence  can  be 
admissible  upon  this  charge.  1  presume  you  offer  it  to  show  the 
character  of  the  assault  the  prisoner  had  reason  to  apprehend.  I 
will  consult  with  my  brother  Bramwell,  B. 

The  learned  Judge  then  left  the  court  to  consult  with 
Bramwell,  B.,  who  was  presiding  in  the  Old  Court,  and  on  his 
return  said  that  the  evidence  might  be  received,  but  it  was  to  be 
confined  to  explaining  the  nature  of  this  particular  attack  by  the 
deceased  woman. 

Ribton  then  called  four  witnesses,  who  proved  that  on  three  or 
four  occasions  the  deceased  woman  had  seized  the  prisoner  in  the 
way  he  described ;  that  she  twisted  the  neckerchief  so  tight  that  he 
became  black  in  the  face ;  that  this  caused  a  gurgling  noise  in  his 
throat,  and  that  the  neckerchief  was  cut  away  by  other  persons. 

The  surgeon  in  the  case,  by  the  direction  of  Byles,  J.,  examined 
the  prisoner's  neck,  and  reported  that  there  Svere  marks  of  old 
abscesses  upon  it  which  had  been  healed  for  three  or  four  years, 
and  coDSPonently  that  the  prisoner  might  be  particularly  sensitive 
about  the  neck. 

Byles,  J.,  in  summing  up  the  case  to  the  jury,  said  that  he 
should  leave  these  questions  to  them:  (1.)  Did  the  deceased 
woman  commit  a  serious  assault  upon  the  prisoner  ?  (2.)  Did  the 
prisoner  in  hot  blood,  and  in  irritation  and  anger  at  her  attack, 
without  any  premeditated  design  to  kill  her,  or  to  do  her  grievous 
bodily  harm,  cause  her  death?  He  cautioned  them  tl^t  they 
must  be  of  opinion  that  she  committed  a  serious  attack  on  the 
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prisoner,  to  justify  them  in  reducing  the  charge  from  murder  to        ^^^- 

manslaughter.  j^.^^j^ 

The  jurj  found  the  prisoner  ^Itj  of  manslaughter ;  and  the  HopuMt. 
learned  Judge  sentenced  him  ti)  fifteen  years'  penal  servitude.  7771 
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COURT  OF  CRIMINAL  APPEAL. 

April  28, 1866. 

(Before  Pollock,  C.B.,  Bbamwell,  B.,  Btlrs^  J.,  Pioott^  B., 

and  Lush,  J.) 

Reg.  v.  Payne,  (a) 

I^isons  Act  1865 — Conveying  crowbar  into  a  prison  to  faeUitate  the 

escape  of  a  prisoner — Ejusdem  generis. 

The  28  4r  29  Vict.  c.  126  (The  Prisons  Act  1865),  s.  37,  enacts  that  any 
person  toho,  with  intent  to  facilitate  the  escape  of  any  prisoner^  conveys 
into  any  prison  any  mashy  dress,  or  other  disguise,  or  any  letter,  or  any 
other  article  or  thing,  shall  be  guilty  of  felony : 

Heidi  ^f^ot  a  crowbar  came  within  the  words  **  any  other  article  or  thing,** 
as  used  in  this  section, 

CASE  reserved  for  the  opinion  of  this  Court  at  an  adjourned 
Sessions  of  the  Peace  tot  the  county  of  Surrey,  held  at  New- 
ington  on  March  20,  1866. 

Elizabeth  Payne  was  tried  and  convicted  on  an  indictment 
charging  her  with  conveying  into  tlie  common  gaol  at  Newington, 
in  and  for  the  said  county^  a  crowbar  with  intent  to  facilitate  the 
escape  of  a  prisoner  therein  being. 

The  indictment  was  framed  under  sect.  37  of  the  Prisons  Act 
1865,  which  is  as  follows :  ^'  Every  person  who  aids  any  prisoner 
in  escHping,  or  attempting  to  escape,  from  any  prison,  or  who,  with 
thb  intent  to  facilitate  the  escape  of  any  prisoner,  conveys  or  causes 

Qt)  fished  bj  JoBi^  T^OMFSOH.  taq,,  BArmtor-a(-Uw. 


232 


CRIMINAL  LAW  CASES. 


Reg. 

V, 

Patnb. 


1866. 


Pritotu  Act 
1865. 


to  be  conveyed  into  any  prison  any  mask,  dress,  or  other  dis^aise, 
or  any  letter,  or  any  other  article  or  thing,  shall  be  guilty  of  felony, 
and  on  conviction  be  sentenced  to  imprisonment  with  hard  labour 
for  a  term  not  exceeding  two  years.'' 

The  counsel  for  the  prisoner  objected  that  a  crowbar  did  not 
come  within  the  section,  and  the  Court  reserved  the  point  for 
the  decision  of  the  Court  for  the  Consideration  of  Crown  Cases 
Reserved. 

The  Court  respited  judgment  and  admitted  the  prisoner  to  bail 
until  the  above-mentioned  point  should  be  decided. 

J.  Thompson,  for  the  prisoner. — The  case  was  reserved  for  the 
opinion  of  this  Court  as  to  whether  the  rule  of  construction  as  to 
things  ejusdem  generis  was  applicable  in  this  case.  It  is  submitted 
that  it  is,  and  that  a  ^*  crowbar "  not  being  a  thing  of  the  same 
description  as  the  things  specified  in  the  section,  **  mask,  dress,  or 
other  disguise,  or  letter,"  the  enactment,  according  to  the  well- 
known  rule,  does  not  include  the  present  charge.  [Pollock, 
C.B. — You  say  in  fact  that  a  crowbar  is  not  a  false  beard.  Bbam- 
WELL,  B. — What  do  you  say  is  ejusdem  generis  with  a  mask,  dis- 
guise, or  letter?]  The  article  just  mentioned,  ^^  a  false  beard." 
The  things  specified  in  the  enactment  are  such  as  might  escape  the 
ordinary  and  common  care  and  vigilance  of  warders  and  gaolers, 
who  have  a  power  of  searching  visitors  given  to  them  by  rules  54 
and  55  in  the  schedule  to  the  Prisons  Act  The  articles  specified 
are  such  as  they  might  overlook  in  an  ordinary  search,  but  a  crow- 
bar, suspended  as  this  was  from  the  person  of  the  prisoner  who 
went  as  a  visitor  to  a  convict  in  the  gaol,  and  who  was  subjected 
to  a  search,  could  not  escape  the  ordinary  vigilance  of  a  searcher. 
The  framer  of  the  enactment  in  question  seems  studiously  to  have 
omitted  apt  words  that  would  have  comprehended  an  article  like  a 
crowbar.  The  previous  enactment  on  this  subject  was  the  4  Geo.  4, 
c.  64,  s.  43 :  ^*  If  any  person  shall  convey,  or  cause  to  be  con- 
veyed, into  any  prison  to  which  the  Act  shall  extend,  any  mask, 
vizor,  or  other  disguise,  or  any  instrument  or  arms  proper  to  faciU- 
tate  the  escape  of  any  prisoner,  and  the  same  shall  deliver,  or  cause 
to  be  delivered,  to  any  pritsoner  in  any  such  prison,  or  to  any  other 
person  there  for  the  use  of  any  such  prisoner,  without  the  consent 
or  privity  of  the  keeper  of  such  prison,  every  such  person  shall  be 
deemed  to  have  delivered  such  vizor,  or  disguise,  instrumentj  or 
arms  with  intent  to  aid  and  assist  such  prisoner  to  escape,  or 
attempt  to  escape,  and  if  any  person  shall  by  any  means  whatever 
aid  and  as^st  any  prisoner  to  escape,  or  in  attempting  to  escape 
from  any  prison,  every  person  so  offending,  whether  an  escape  be 
made  or  not,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fourteen  years."  There  the  words  were  "instrument  or  other 
arms."  So,  again,  the  words  '^  instrument  or  arms  "  were  in  the 
statute  which  preceded  the  4  Geo.  4,  c  64,  viz.,  the  16  Geo.  2, 
a  31,  s.  2 :  ^^  That  if  any  person  shall  convey,  or  cause  to  be  con- 
veyed, into  any  gaol  or  prison  any  vizor  or  other  disguise,  or  any 
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instrument  or  arms  proper  to  facilitate  the  escape  of  prisoners,  and 
the  same  shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner  in 
any  such  gaol,  or  to  any  other  person  there  for  the  use  of  any  such 
prisoner,  without  the  consent  or  privity  of  the  keeper  or  under- 
keeper  of  any  such  gaol  or  prison,  every  such  person,  although  no 
escape  or  attempt  to  escape  be  actually  made,  shall  be  deemed  to 
have  delivered  such  vizor,  or  other  disguise,  instrument,  or  arms 
with  an  intent  to  aid  and  assist  such  prisoner  to  escape,  or  attempt 
to  escape,  &c  Every  person  so  offending,  and  being  convicted, 
shall  in  like  manner  be  deemed  guilty  of  felony,  and  be  transported 
for  seven  years."  The  statute  makes  the  offence  felony,  and  all 
the  consequences  of  felony,  forfeiture,  &c.,  attach  to  the  offence ; 
and  this  should  be  taken  into  account  in  construing  this  enactment. 
The  inference  from  the  omission  of  the  words  *'  instrument  or  arms  " 
in  the  present  statute  is,  that  the  Legislature  meant  to  leave  this 
to  the  common  law,  which  would  appear  to  be  ample  and  sufficient 
to  meet  the  present  charge.  [Beamwell,  B. — Your  argument 
receives  some  force  from  this,  that  unless  that  was  the  intention  it 
would  have  been  much  better  to  have  left  out  the  words  ^^  mask, 
dress,  disguise,  or  letter."  Pollock,  O.B. — I  agree  it  would  have 
been  better  to  have  omitted  those  words,  which  only  tend  to  mis- 
lead. But  the  present  Act  substitute^  more  general  terms.]  In 
Kitchen  v.  Shaw  (6  A.  &  E.  729),  the  question  was,  whetner  a 
domestic  servaut  came  within  the  rule  ejusdem  generis^  in  the  Mas- 
ters and  Servants  Act  (6  Geo.  3,  c.  25),  s.  4,  and  Lord  Denman, 
C  J^.,  in  giving  the  considered  judgment  of  the  Court,  said :  '*  Now, 
the  statute  6  Geo.  3,  c.  25,  entitled,  '  An  Act  for  better  regulating 
apprentices  and  persons  working  under  contracts,'  is  introduced  by 
no  general  preamble.  This  first  clause  applies  a  remedy  to  the 
evil  therein  recited,  the  injustice  practised  on  several  manufac- 
turers of  this  kingdom  by  apprentices  who  leave  their  services  as 
soon  as  they  become  useful  in  it.  The  preamble  of  the  4th  section 
is  thus  worded :  '  And  whereas  it  frequently  happens  that  where 
artificers,  calico  printers,  handicraftsmen,  miners,  colliers,  keelmen, 
pitmen,  glassmen,  potters,  labourers  and  others  who  contract  with 
persons  for  certain  terms,  do  leave  their  respective  services  before 
the  terms  of  their  contracts  are  fulfilled,  to  the  great  disappoint- 
ment and  loss  of  the  persons  with  whom  they  so  contract,  for 
remedy  whereof  be  it  further  enacted  that  if  any  artificer  (followed 
by  the  same  list  as  before)  or  other  person  shall  contract  with  any 
person  whomsoever  for  any  time  or  times  whatsoever,  &c.'  Large 
as  these  words  undoubtedly  are,  when  we  apply  to  them  the  ordi- 
nary rules  for  construing  Acts  of  Parliament  laid  down  by  Mr. 
Dwarris  (part  ii.,  vol.  ii.),  and  acted  upon  in  all  times,  but  nowhere 
more  clearly  stated  than  by  Lord  Tenterden  in  Sandiman  v. 
Breach  (7  B.  &  C.  100),  we  find  ourselves  compelled  to  say  that  the 
other  persons  are  not  all  persons  whatever  who  enter  into  engage- 
ments to  serve  for  stated  periods,  but  persons  of  the  same  descrip- 
tion as  those  before  enumerated,  and  that  the  generality  of  the 
words  must  have  been  so  restricted^  even  though  domestic  servants 
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Bm*        had  Dot  been  excepted  from  stat.  5  Eliz.  a  4."     The  aothoritj  of 
Paths.       Lord  Tenterden  in  Sandiman  v.  Breach  was  then  cited. 

Straight^  for  the  prosecution^  was  not  called  upon. 

1866.  Pollock,  C.B. — I  am  of  opinion  that  the  Lef^slatore,  when 

PriimMAct    ^^^y  "^^  *^*®  words  **  any  other  article  or  thing "  in  this  enact- 
1866.       ment,  meant  any  other  article  or  thing  whatever.    This  GonvictioQ 
is,  therefore,  confirmed. 
The  rest  of  the  Coart  concurring^ 

Cofmcticn  affirmed* 


COURT  OF  CRIMINAL  APPEAL. 

May  5y  1866. 

(Before  Pollock,  C.B.,  Bbamwell,  B.,  Byles,  J.,  Piqott,  B., 

and  Lush,  J.) 

Reg.  v.  Whitehead,  (a) 

Competency  of  witness — Deaf  and  dumb — Striking  out  the  evidence 

thereof  during  the  triaL 

(M  a  prosecution  for  rape  it  appeared  that  the  prosecutrix  was  deaf  and 
dumb :  and  herfather^  who  was  sworn  to  interpret  her  evidence,  said 
that  he  believed  her  to  be  ignorant  of  the  nature  of  an  oath.  An 
expert  however  came,  andfi'om  his  report  to  the  Court  the  prosecutrix 
was  swom^  and  her  evidence  taken  down  as  interpreted  by  the  expert. 
In  the  course  of  her  examination  it  became  apparent  that  she  did  not 
understand  the  questions,  and  that  her  answers  could  not  be  reUed 
upon.  The  Judge  directed  her  to  stand  down^  and  struck  out  her 
evidence  from  the  case : 

Heldj  that  although  the  prosecutrix  had  been  sworn^  the  Judge  acted 
rightly  in  striking  out  and  withdrawing  her  evidence  from  the  jury, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Court  of  Quarjter  Sessions  for  the  county  of  Lancaster, 
holden  by  adjournment  at  Salford. 

HoUinrake  Whitehead  was  tried  before  me  and  others,  my  fellow 
tlustices  in  and  for  the  said  county,  at  Salford  aforesaid,  upon  the 
27th  October,  1865,  upon  an  indictment  charging  him  with  an 
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assault  upon  one  Harriet  Pugh,  at  Todmorden,  in  the  county        R""*- 
aforesaid^  with  intent  the  said  Harriet  Pugh  then  and  there  to  whitehead. 
ravish  and  carnally  knovtr.  

There  were  two  other  counts  in  the  indictment,  one  of  them        1866. 
charging  an  indecent  assault,  and  the  other  a  common  assault  Competmum  of 

The  said  Harriet  Pugh  is  about  seventeen  years  old,  and  has     iMtn^^ 
always  been  deaf  and  dumb.  ^^^^^ 

At  the  trial  it  was  proposed  by  the  counsel  for  the  prosecution 
to  examine  her  through  tne  medium  of  her  father. 

It  was  stated  that  he  and  her  sister  could  hold  communication 
with  her  by  means  of  arbitrary  signs  and  motions,  but  that  she 
had  not  been  instructed  in  the  ^^  deaf  and  dumb  alphabet,"  or  in 
apy  institution,  or  by  any  person  skilled  in  communicating  with 
persons  labouring  under  the  deprivation  with  which  she  is  afflicted. 

The  father  was  sworn  truly  to  interpret  in  the  case,  and  was 
requested  by  the  counsel  for  the  prosecution  to  explain  to  her  the 
oath  about  to  be  administered  to  her.  He  then  stated  that  he 
believed  she  was  unaware  of  the  nature  and  obligation  of  an  oath, 
and  that  (although  she  had  attended  Sunday-school  for  some  years) 
he  was  not  prepared  to  say  she  believed  in  a  future  state  or  a  con- 
dition of  future  rewards  and  punishments. 

Upon  this  it  was  objected  by  the  counsel  for  the  defendant  that 
she  could  not  be  sworn,  and  the  learned  counsel  for  the  prosecu- 
tion proposed  to  give  evidence  independent  of  the  prosecutrix  in 
proof  of  the  offence  charged. 

It  was  objected  that  such  evidence,  in  the  absence  of  the  direct 
testimony  of  the  prosecutrix  herself,  could  not  be  received  on 
such  a  charge. 

I  did  not  at  the  time  decide  upon  this  objection,  but  I  caused 
a  person  named  Beahan,  an  expert  in  regard  to  the  education  of 
and  communication  with  deaf  and  dumb  persons,  to  be  summoned 
to  the  Court  for  the  assistance  of  myself  and  the  jury  in  the  case. 

The  expert  attended  forthwith,  and  before  being  sworn  to  in- 
terpret I  requested  him  to  endeavour  to  communicate  with  the 
prosecutrix,  and  particularly  to  ascertain  the  extent  of  her  intel- 
ligence as  to  the  nature  and  obligation  of  an  oath.  He  did  so, 
and  intimated  his  belief  that  he  was  able  to  understand  her 
dgns  and  gestures,  and  to  make  himself  understood  by  her ;  and 
that  she  comprehended  him  when  he  conversed  by  signs  with  her 
as  to  heaven  and  hell. 

He  was  then  sworn  to  interpret,  and  she,  throc^h  him,  was 
sworn  in  the  ordinary  form. 

The  examination  through  him  then  proceeded  some  way,  and 
among  other  replies  so  obtained  from  the  prosecutrix  was  one,  that 
she  had  consented  to  what  the  defendant  did  to  her.  She  answered 
'*Yes"  to  almost  every  question  put  to  her.  She  was  asked, 
^'Did  she  know  the  counsel  who  was  examining  her?''  To  this 
she  answered  "  Yes." 

The  expert  at  this  point  informed  the  Court  that  he  was  satis- 
fied that  he  had  been  mistaken,  that  the  prosecutrix  was  not  able 
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^■^        to  understand  him,  and  that  the  means  of  communication  were, 
WHrnsBXAD.  ^^^^  want  of  training  and  otherwise,  so  defective,  that  he  felt  it 

*  would  be  unsafe  in  the  extreme  to  proceed  with  her  examination 

^^'        through  him  or  otherwise. 
Canmetenqf  of      Before  coming  to  this  conclusion  he  again  tested  her  in  various 
witneu        ways ;  and  the  Court  and  jury  were  of  opinion  that  auy  further 
^^P**       examination  of  the  girl  under  the  circumstances  would  be  most 
unsatisfactory. 

The  counsel  for  the  prosecution  then  applied  that  the  jury 
should  be  discharged  from  returning  a  verdict,  and  that  the  trial 
should  be  adjourned  to  a  further  session  in  order  that  in  the 
interval  the  girl  might  be  sent  to  a  deaf  and  dumb  school  and  pro* 
perly  instructed. 

Feeling  myself  bound  by  the  authority  of  Rex.  v.  Wade  (1  Moo. 
Cr.  Cas.  86);  I  refused  the  application. 

Counsel  for  the  prosecution  then  proposed  to  enter  into  the 
evidence  of  other  witnesses  in  support  of  the  charge,  when  the 
objection  before  mentioned  was  revived. 

After  argument  I  overruled  the  objection,  and  admitted  the 
evidence,  which  was  in  substance  as  follows : 

About  8.30  p.m.  on  the  night  in  question,  two  girls — one  the 
sister  of  the  prosecutrix — ^and  a  young  man  who  had  been  walking 
on  a  footroad  to  a  place  called  Car  Laithe,  in  the  outskirts  of 
Todraorden,  were  returning  homewards  in  the  direction  of  Tod- 
morden,  when  thej  heard  a  noise  which  caused  them  to  stand 
and  listen.  It  was  repeated.  The  sister  recognised  it  as  the  cry 
of  the  prosecutrix,  and  at  her  request  the  others  accompanied  her, 
all  three  running  in  the  direction  whence  the  noise  proceeded.  It 
was  repeated  several  times  as  they  approached.  After  running 
about  100  yards  they  found  the  prosecutrix  on  the  ground  across 
the  footroad,  with  her  clothes  thrown  upwards  over  her  knees, 
and  the  defendant  on  his  knees  in  the  act  of  rising  from  her.  The 
male  witness  seized  him  by  the  collar  and  pulled  him  off  the  pro- 
secutrix. His  trousers  also  were  down.  He  was  seized  by  the 
male  witness,  who  (having  recognised  him  and  spoken  to  him  by 
his  nickname  "  Darling  ")  ultimately  released  him  and  left  him  on 
the  spot  seeking  his  cap.  Meanwhile  the  prosecutrix  roae  up. 
Her  bonnet  was  crushed,  her  dress  soiled  with  sand,  her  hair 
dishevelled.  She  was  in  tears,  and  put  her  hand  several  times  to 
her  chest. 

The  footpath  on  which  she  was  found  is  on  the  edge  of  a  valley, 
and  a  witness  resident  on  the  opposite  bank  of  the  valley  heard 
screams  from  the  direction  of  this  road  about  the  time  spoken  to 
by  the  other  witnesses.  The  road  for  a  considerable  lengtli  is 
sxirted  on  each  side  by  a  wood,  after  emerging  from  which,  as  it 
approaches  the  place  where  the  prosecutrix  was  found  with  the 
defendant  as  aforesaid,  it  is  separated  from  the  fields  for  a  certain 
length  by  a  hurdle  fence  on  one  side  of  the  road  only,  after  which 
there  ceases  to  be  any  fence,  and  access  to  the  fields  and  the  wood 
is  very  easy  from  the  road. 
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It  was  on  the  part  of  the  road  above  the  hurdle  fence  that  the        K**- 
prosecutrix  was  found.     The  footroad  in  question  is  a  public  foot-  whitbh«ai>. 

road,  and  is  distant  nearly  half  a  mile  from  the  residence  of  prose-       

cutriz,  and  is  known  by  the  name  of  the  Lover's  Walk.     The        i^^^* 
evidence  did  not  show  for  what  purpose  the  prosecutrix  had  gone  ^'oroawfeww  of 
thither,  but  it  was  proved  that  she  had  previously  gone  the  same     wUnBu 
walk  with  her  sister.  ^^^ 

All  the  witnesses,  except  the  resident  of  the  other  side  of  the 
valley,  had  known  the  defendant  for  many  years.  He  worked  at 
the  same  mill  as  they  did.  He  had  never  visited  at  the  house  of 
the  prosecutrix,  or  paid  his  addresses  to  her,  nor  as  far  as  the 
evidence  went  had  there  been  any  association  between  him  and 
her. 

On  cross-examination  of  prosecutrix's  sister,  she  admitted  that  a 
man  had  been  charged  with  an  assault  with  intent,  &c.,  upon  the 
sister  of  the  prosecutrix  four  or  five  years  ago,  but  that  the  case 
was  dismissed  by  the  magistrates. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel  for  the 
defendant  called  my  attention  to  the  fact  that  prosecutrix  had 
been  duly  sworn  and  then  vnthdravvn  as  above  stated,  and  then 
submitted  there  was  no  case  to  go  to  the  jury  in  the  absence  of 
her  testimony  denying  that  what  was  spoken  to  by  the  witnesses 
was  done  with  her  consent. 

I  overruled  the  objection,  and  held  that  the  evidence  given  was 
such  as  was  sufficient  to  go  to  the  jury  in  support  of  the  charge ; 
but  at  counsel's  request  I  reserved  the  point  for  the  opinion  of  this 
Court. 

The  defendant  called  witnesses  to  prove  an  alibi^  but  the  jury 
found  him  guilty  of  an  assault  with  intent  to  ravish. 

I  allowed  him  to  be  discharged  upon  adequate  bail  to  appear  for 
judgment  at  the  next  Sessions. 

I  therefore  respectfully  desire  the  opinion  of  this  Court  upon  the 
following  points : 

1.  Was  it  competent  for  and  obligatory  upon  me  to  discharge 
the  jury  under  tne  circumstances  in  order  that  an  opportunity 
might  be  afforded  for  the  instruction  of  the  prosecutrix  ? 

2.  Was  it  competent  for  me  to  leave  the  case  to  the  jury  upon 
the  evidence  above  appearing,  disregarding  the  doubtful  evidence 
of  the  prosecutrix  herself  and  confining  their  attention  entirely  to 
the  testimony  of  the  other  iiritnesses? 

The  case  was  partly  argued  on  the  28th  May,  but  the  Court 
then  stated  that  the  case  would  be  remitted  to  liie  learned  Chair- 
man of  the  Court  of  Quarter  Sessions  to  ascertain  the  precise 
question  this  Court  was  required  to  give  their  judgment  upon. 

The  question  was  now  stated  to  be : 

Whetner  the  total  withdrav^al  by  the  Chairman  of  the  prose- 
cutrix's evidence  from  the  jury  after  she  was  sworn  to  give  evidence 
invalidated  the  verdict  ? 

Torr  for  the  prisoner. — It  is  submitted  that,  under  the  circum- 
stanoes,  the  conviction  ought  not  to  be  upheld.    A  deaf  and  dumb 


dS8  CRIMINAL  LAW  OASSIS. 

R><^-  witness  is  not  an  incompetent  witness  like  an  insane  person  or  an 

Whitbhbad  ^^^^^'    There  was  no  doubt  some  difficulty  in  making  the  prosecu- 

trix  understand  the  questions,  and  in  relying  on  her  answers,  but 

1866.  having  been  sworn  as  a  witness  her  evidence  ought  to  have  been 

Covmttmcy  of  ^®^  ^°  *^®  i^^J^  *°^  ^^^7  ought  to  have  had  the  opportunity  of 
witneM--  placing  what  weight  (if  any)  they  pleased  upon  it.  It  was  not  for 
^p^'  the  judge  to  presume  that  it  was  valueless,  and  therefore  to  take 
upon  himself  to  withdraw  it ;  he  should  have  told  the  jury  to  dis- 
regard it,  and  have  left  to  them  the  option  of  doing  so.  In  Beg.  v. 
HiU  (2  Den.  C.  C.  254 ;  5  Cox  Crim.  Cas.  259),  a  person  labouring 
under  delusions  and  an  inmate  of  a  lunatic  asylum  having  been 
deemed  admissible  as  a  witness  after  a  preliminary  inquiry,  it  was 
conceded  that  it  was  then  for  the  jury  to  attach  what  reliance  they 
thought  fit  to  his  evidence.  [Pollock,  C.B. —  The  prosecutrix 
having  been  sworn  as  a  witness,  I  feel  this  difficulty,  that  there 
may  have  been  something  in  her  manner  or  look,  apart  from  the 
answers,  that  might  have  justified  the  jury  in  saying  the  charge 
was  unfounded.]  In  Jacobs  v.  Lei/bourne  (11  M.  &  W.  685),  the 
witness  was  an  incompetent  one  from  interest.  Here  the  witness 
was  not  incompetent,  but  there  was  no  unobjectionable  medium  at 
hand  through  whom  to  examine  her,  but  having  been  sworn  and 
examined,  her  answers  should  have  gone  to  the  jury  for  what  they 
were  worth.  Besides,  too,  in  Jacobs  v.  Leybourne  there  was  no 
examination  on  the  voir  dire ;  but  here  the  witness  was  admitted 
afler  an  examination  on  the  voir  dire, 

HopiDOody  for  the  prosecution,  was  then  called  upon. — The  com- 
petency of  a  witness  is  a  question  for  the  decision  of  the  Court, 
and  if  at  any  stage  of  a  trial  a  witness  is  proved  to  be  incompetent, 
his  evidence  may  be  struck  out.  In  Jacobs  v.  Leybourne  Lord 
Abinger  states  that  as  the  rule,  and  that  in  his  experience  he  had 
known  Lord  Ellenborough  and  Bayley,  B.,  in  acting  upon  it,  erase 
whole  pages  of  evidence.  So  when  evidence  of  a  confession  has 
been  given  on  the  part  of  a  prosecution,  if  it  appear  in  the  course 
of  the  trial  there  was  such  inducement  held  out  to  the  prisoner  as 
to  make  it  inadmissible,  it  is  the  duty  of  the  judge  to  strike  it  out : 
{Beg,  V.  Garner^  3  Cox.  Crim.  Cas.  175 ;  Needham  v.  Smithy  2  Ver. 
463.) 

Torr  in  reply. — Here  the  prosecutrix  was  held  incompetent 
from  what  the  interpreter  said,  although  in  the  first  instance  he  was 
of  opinion  that  the  witness  understood  him.  Who  but  the  jury 
was  to  say  that  his  last  conclusion  was  the  right  one  ?  In  Yardley 
V.  Jmold  (10  M.  &  W.  141),  where  the  question  as  to  the  income 
petency  of  a  witness  arose  after  he  had  been  sworn  but  before  he 
was  examined,  Parke,  B.,  said:  ^^  As  to  the  period  of  the  trial  at 
which  this  objection  was  taken,  I  cannot  help  wishing  very  much 
that  it  were  established  as  the  regular  practice  that  when  once  a 
witness  is  sworn,  no  question  should  be  put  to  him  in  order  to  raise 
objections  as  to  his  competency.  I  think  all  such  questions  should 
be  pat  to  him  on  the  voir  dire,  and  that  when  once  sworn  in  chief, 
hia  competency  should  t)e  taJcen  for  granted;  but  certainly  the 


practice  has  b^n  different  hitherto."    In  this  case  the  judge  haying        ^^^ 
held  the  witness  to  be  admissible,  he  had  no  power  to  withdraw  the  ^bxtehbas. 
evidence  from  the  jury.  

Pollock,  O.B. — We  are  all  agreed  that  we  ought  not  to  answer       **S5- 
the  first  question,  which  is  hypothetical  merely  and  not  practical.  compeunc»f  of 
Questions  as  to  the  course  to  be  pursued  on  future  occasions  ought     witnesi— 
not  to  be  sent  to  us.     Tlie  second  question,  we  are  of  opinion,        ^«/'«- 
ought  to  be  answered  in  the  affirmative.     We  think  that  it  was 
competent  for  the  Chairman  to  do  what  he  did  on  the  trial,  viz.,  to 
strike  out  the  evidence  of  the  prosecutrix.     Havipg,  in  the  first 
instance,  admitted  her  evidence,  and  in  the  course  of  her  examina- 
tion it  being  discovered  that  she  was  incompetent,  we  think  he  w^s 
right  in  striking  out  the  whole  of  her  evidence  and  confining  the 
attention  of  the  jury  to  that  given  by  the  other  witnesses,  and  as 
that  was  abundantly  sufficient  to  support  the  conviction  it  must  be 
affirmed.     That  course  woujd  not  prevent  the  jury  from  taking 
into  consideration  anything  they  might  have  observed  in  the  con- 
duct of  the  witness  favourable  to  the  defence. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

May  5,  1866. 

(Before  Pollock,  C.B.,  Bramwell,  B.,  Byles,  J.,  Pigott,  B., 

and  Lush,  J.) 

Reg.  v.  David  Davies.  (a) 

Larceny— Bailee— 2^  ^  25  Fie/,  c.  96,  #.  3. 

A  carter  was  employed  by  the  owner  of  a  cargo  of  coals  to  go  and  lo€uI 
the  coals  in  his  cart  from  the  vessel^  and  deliver  specified  quantities 
to  persons  whose  names  were  on  a  list  given  to  the  carter.  He  sold 
two  of  the  loads  of  coals  fraudulently^  and  appropriated  the  moneys 
to  his  own  use : 

ffeldy  indictable  for  stealing  the  coals  of  the  owner  who  employed  him  to 
load  and  deliver. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 
Manchester. 
The  prisoner  was  tried  before  me  at  the  Quarter  Sessions  for 
the  city  of  Manchester  on  the  4th  April,  1866. 

(a)  Baportad  by  Joboi  Thomfsoh,  Esq.,  BarriBtor-a&-Lftw. 
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Rki.  Xhe  indictment  charged  him  with  stealing  two  loads  of  coal,  the 

David  DAVIB8.  property  of  Andrew  Dobbie  and  another. 

The  prisoner  was  a  carter,  and  was  engaged   by  Dobbie   to 

1866.        deliver  in  his  (the  prisoner's)  cart  a  boat's  cargo  of  coals  to  certain 
larceiw^    persons  named  in  a  list  which  was  handed  to  the  prisoner,  and  he 
Baiiee,       was  not  authorised  to  deliver  coals  to  any  person  whose  name  was 
not  contained  in  that  list. 

Two  of  the  loads  of  coals  he  fraudulently  sold  to  persons  not  in 
the  list ;  for  one  of  them  he  obtained  twelve  shillings ;  it  did  not 
appear  how  much  he  received  for  the  other. 

Upon  these  facts  it  was  contended  by  the  counsel  for  the  prisoner 
that  he  could  not  be  convicted  under  24  &  25  Vict.  c.  96,  s.  3,  as 
it  was  clear  that  th6  property  was  never  to  be  restored  to  the 
owner  who  had  entrusted  it  to  the  prisoner,  and  who  was  there- 
fore not  a  bailee  within  the  meaning  of  that  Act,  and  they  cited 
R.  V.  HassaU  (1  L.  &  C.  58 ;  8  Cox  Crim.  Gas.  491). 

I,  however,  directed  the  jury  that,  if  the  coals  were  entrusted  to 
the  prisoner  for  the  specific  purpose  that  they  should  be  delivered 
by  him  to  the  persons  named  in  the  list,  and  if  he,  instead  of  so 
delivering  them,  fraudulently  converted  them  to  his  own  use,  that 
the  prisoner  ought  to  be  found  guilty. 

The  jury  found  the  prisoner  guilty,  and  I  let  him  out  on  bail 
until  the  opinion  of  the  Court  for  Crown  Cases  Reserved  was  taken 
upon  the  propriety  of  the  conviction. 

Torr  for  the  prisoner. — The  conviction  was  wrong.  The  pri- 
soner was  not  a  bailee  of  the  coals  within  the  meaning  of  sect.  3 
of  24  &  25  Vict.  c.  96.  This  case  differs  from  Reff.  v.  Bunkal{9  Cox 
Crim.  Cas.  419),  where  the  prosecutor  gave  money  to  the  prisoner 
to  go  and  buy  coals  for  him,  and  bring  them  to  him.  Here  the 
prisoner  was  directed  by  the  owner  of  the  cargo  to  load  coals  and 
take  them  to  another  person.  The  prisoner  was  not  a  servant^ 
neither  was  he  bailee.  This  was  a  breach  of  trust  and  not  a 
larceny.  In  Reg.  v.  HassaU  (8  Cox  Crim.  Cas.  49 1 ),  it  was  held  that 
the  treasurer  of  a  money  club  could  not  be  indicted  as  airaudulent 
bailee  for  appropriating  moneys  received  by  him  from  members  on 
account  of  the  club. 

Hapwood,  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  conviction  must 
be  affirmed. 

Conviction  cffirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  28, 1866. 

(Before  Pollock,  C.B.,  Bbamwbll,  B,,  Btles  J.,  Pigott,  B., 

and  Lush,  J.) 

Reg.  v.  Emma  Reardek  and  Joseph  Bloob.  (a) 

Fdomout  receiving — Joint  charge-^Jndictment — Evidence, 

If  A.J  in  the  absence  of  B.^  feloniously  receives  stolen  property  from  the 
thief  and  A.  subsequently  delivers  it  to  B.y  who  knowingly  receives  it, 
both  may  be  jointly  indicted  for  feloniously  receiving  under  24  Sr  25 
Vict.  c.  96,  ss.  93,  94. 

CASE  reserved  by  Lush,  J.,  at  the  Spring  Assizes  1866,  for  the 
opinion  of  this  Court. 

The  prisoners,  Emma  Rearden  and  Joseph  Bloor,  were  jointly 
indicted  before  me  at  Manchester  for  receiving  stolen  goods 
knowing  them  to  have  been  stolen. 

There  was  no  evidence  of  a  joint  receipt ;  but  Rearden,  who 
kept  a  house  of  her  own,  was  in  the  practice  of  receiving  stolen 
property  from  the  thief  or  his  accomplice,  and  of  selling  it  to 
Bloor,  who  also  had  a  place  of  business  of  his  own. 

The  jury  found  each  guilty. 

I  sentenced  Bloor ;  but  an  objection  having  been  taken  that 
upon  the  indictment  a  conviction  of  both  could  not  stand,  I 
respited  the  sentence  against  Emma  Rearden,  and  reserved  for 
the  consideration  of  the  Court  of  Criminal  Appeal  the  question 
whether  the  conviction  against  her  is  sustainable  upon  this  indict- 
ment. 

Cottingham,  for  the  prisoner  Rearden. — There  was  no  evidence 
of  a  joint  receipt,  and  it  is  submitted  therefore  that  the  conviction 
cannot  be  sustained.  The  question  turns  upon  the  24  &  25  Vict. 
c  96,  8.  94 :  ^'  If  upon  the  trial  of  any  two  or  more  persons  indicted 
for  jointly  receiving  any  property,  it  shall  be  proved  that  one  or 
more  of  such  persons  separatelv  received  any  part  or  parts  of  such 
property,  it  shall  be  lawful  for  the  jury  to  convict  upon  such 
indictment  such  of  the  said  persons  as  shall  be  proved  to  have 
received  any  part  or  parts  of  such  property."    That  is  substan- 

■ 

(a)  Reported  bj  Joinv  Thomp90N|  Esq.,  Barrister-at-Law. 
VOL.  X.  R 
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tially  a  re-enactment  of  the  13  &  14  Vict.  c.  100^  s.  14.  Before 
the  statute  it  was  necessary  to  prove  a  joint  receipt  where  the 
indictment  charged  a  joint  receipt ;  and  a  receipt  by  one  in  the 
absence  of  the  other^  to  whom  the  first  receiver  delivered  it  was 
held  to  be  a  separate  receipt^  Rex  v.  Massingham  (1  Moo.  0.  C 
257).  Sect.  94  does  not  seem  to  hit  this  case^  where  the  first  re- 
ceiver delivers  property  to  another  who  also  knows  it  to  be  stolen 
property;  the  language  of  the  section  seems  only  to  apply  to 
persons  who  receive  directly  from  the  thief.  [Pollock,  C.  B.— 
What  you  contend  for  is  this,  that  if  two  things,  a  waiter  and  a 
teapot,  are  stolen,  and  two  persons  are  jointly  indicted  for  re- 
ceiving, and  it  be  proved  that  one  of  the  prisoners  received  the 
teapot  aind  the  other  the  waiter  from  the  tliief,  the  section  would 
apply?  But  the  man  who  receives  the  whole  receives  a  part.! 
Yes;  but  in  this  case  any  length  of  time  might  have  elapsed 
between  the  receiving  by  one  of  the  persons  charged  and  the  de- 
livery by  him  of  the  stolen  property  to  the  other  jointly  with  him. 
They  seem  essentially  distinct  acts.  Sect.  93  shows  how  receivers 
at  different  times  should  be  indicted.  It  enacts  that  ^^  whenever 
any  property  whatsoever  shall  have  been  stolen,  taken,  extorted, 
obtained,  embezzled,  or  otherwise  disposed  of  in  such  a  manner  as 
to  amount  to  a  felony,  either  at  common  law  or  by  virtue  of  this 
Act,  any  number  of  receivers  at  different  times  of  such  property^ 
or  of  any  part  or  parts  thereof,  may  be  charged  with  substantive 
felonies  in  the  same  indictment,  and  may  bo  tried  together,  not- 
withstanding that  the  principal  felon  shall  not  be  included  in  the 
same  indictment,  or  shall  not  be  in  custody  or  amenable  to  justice." 
Each  should  have  been  indicted  singly  in  a  separate  count.  The 
point  whether  successive  receivers  could  be  jointly  indicted  upon 
the  14  &  15  Vict.  c.  100,  s.  14,  was  raised  in  Reg.  v.  Dring  (7  Cox 
Crim.  Cas.  382 ;  1  Dears.  &  B.  329),  but  it  was  not  decided  in  that 
case. 

SotoleTy  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.B. — It  is  unnecessary  to  call  upon  the  counsel  on 
the  other  side,  as  we  are  all  of  opinion  that  the  conviction  must  be 
affirmed.  The  object  of  the  recent  statute  was  to  remove  certain 
technical  objections  as  to  indictments  for  jointly  receiving  which 
formerly  prevailed.  By  sect.  93  it  seems  any  number  of  persons 
mav  be  charged  separately  in  the  same  indictment  for  receiving 
stolen  property^  though  there  be  no  joint  receipt.  No  distinction 
is  made  as  to  the  time  when  each  may  have  received,  or  to  the 
person  from  whom  each  may  have  received.  Then  comes  sect.  94, 
and  although  the  words  *^  part  or  parts  "  give  some  colour  to  Mr. 
Gottingham's  objection,  no  real  distinction  can  be  made  between  a 
separate  receipt  of  a  part  and  a  separate  receipt  of  the  whole. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  28,  1866. 

(Before  Pollock,  C.B.,  Bramwell^  B.,  Btles,  J.^  Pigott,  B., 

and  Lush,  J.) 

Reg.  t>.  John  Pabsons.  {a) 

Practice'^Certi/icate  of  eanvicHon — Signed  by  deputy  of  derk  of  the 

peace — Evidence, 

Under  the  5  Geo.  4,  c.  84,  «.  24,  the  certificate  of  conviction  and  sentence 
of  transportation  may  be  made  out  and  given  by  the  deputy  clerk  of  the 
peaee^  he  being  proved  to  have  been  appointed  and  to  €u:t  as  such,  and 
it  being  also  proved  that  the  clerk  of  the  peace  did  not  usually  act. 

The  certificate  need  not  state  that  the  borough  sessions  at  which  the  con- 
viction  took  place  were  held  before  the  Recorder. 

CASE  reserved  by  Mr.  Baron  Pigott  for  the  opinion  of  this 
Court. 

The  prisoner  was  tried  before  me  at  the  Spring  Assizes,  A.D. 
1866,  for  the  city  of  Worcester,  and  of  the  county  of  the  same 
city,  for  being  at  large  at  St  Helen's  in  Worcester,  without  law- 
ful excuse,  before  the  expiration  of  the  term  of  fifteen  years,  for 
which  term  he  had  been  transported  at  the  Birmingham  Quarter 
Sessions  on  the  26th  October,  a.d.  1854. 

The  certificate  of  conviction  was  produced,  signed  by  T.  R.  T. 
Hodgson,  and  with  the  following  statement  appended  to  the  signa- 
ture : 

'^Deputy  clerk  of  the  peace  for  the  said  borough  of  Birmingham, 
and  having  the  custody  of  the  records  of  the  said  Quarter  Ses- 


sions." 


The  witness  who  produced  the  certificate  proved  that  one 
Edmunds  is  the  clerk  of  the  peace,  but  that  he  does  not  usually 
act,  and  that  Mr.  Hodgson  is  the  person  who  acts  as  the  Clerk  of 
the  Court  in  court 

It  was  further  proved  by  John  SuckUng,  who  is  a  member  of  the 
town  council  of  Birmingham,  that  he  was  present  at  the  meeting 
of  the  town  council  for  the  borough  of  Birmingham  when  Mr. 
Hodgson  was  elected  deputy  clerk  of  the  peace  of  the  borough ; 

(a)  Reported  by  Jobh  Thokpmh,  Esq^  Banriitor-a(-Ltw. 

b2 


1866. 
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Rbo.        that  he  believed  Mr.  Edmunds  Banctioned  that  election ;  and  that 
joHw  Parsons  Birmingham  is  a  borough  under  the  Municipal  Corporation  Act. 

Copy  conviction  referred  to : 

"  Borough  of  Birmingham^  County  of  Warwick. 
Practice—        "  Thcse  are  to  certify  that  at  the  general  Quarter  Sessions  of 
Evidence,     ^jjg  peace  of  our  Lady  the  Queen,  holden  at  Birminorham,  in  and 
for  the  borough  of  Birmingham,  on  Friday,  the  20th  October,  a.d. 
1854,  John  Parsons,  late  of  the  borough  aforesaid,  was  in  due  form 
of  law  tried  and  convicted  on  a  certain  indictment  against  him,  for 
that  he  on  the  11th  December,  a.d.  1853,  the  dwclling-^house  of 
Benjamin  Woodhouse  feloniously  did  break  and  enter,  and  two 
dresses,  two  shawls,  one  yard  of  silk,  ten  handkerchiefs,  four  waist- 
coats, one  pair  of  trousers,  ten  shirts,  one  scarf,  and  one  top-coat, 
of  the  goods  and  chattels  of  the  said  Benjamin  Woodhouse,  then 
and  there  feloniously  did  steal,  and  was  thereupon  ordered  by  the 
Court  to  be  transported  for  the  term  of  fifteen  years. 
'^  Given  under  my  hand  this  6th  day  of  March,  1866 

«*  T.  R.  T.  Hodgson, 
'^  Deputy  clerk  of  the  peace  for  the  said  borough  of  Bir- 
mingham, and  having  the  custody  of  the  records  of 
the  said  Quarter  Sessions." 

Griffitff  on  behalf  of  the  prisoner,  objected  to  the  certificate  on 
two  grounds : 

First,  that  it  is  not  signed  by  the  proper  officer  under  5  Geo.  4. 
c.  84,  s.  24. 

Secondly,  that  it  ought  to  show  on  the  face  of  it  that  there  were 
justices  of  the  peace  present  at  the  Quarter  Sessions  where  the 
conviction  took  place. 

I  overruled  the  objections  and  the  prisoner  was  convicted,  but 
judgment  was  respited  for  the  purpose  of  taking  the  opinion  of  this 
Court  on  these  objections. 

If  the  Court  should  be  of  opinion  that  either  of  these  objections 
are  valid,  then  a  verdict  of  acquittal  is  to  be  entered ;  if  the  Court 
think  neither  objection  is  good,  the  conviction  is  to  stand. 

Haringtony  for  the  prisoner. — As  to  the  first  objection,  there  was 
no  evidence  that  Mr.  Hodgson  had  the  custody  of  the  records,  and 
he  therefore  had  no  power  to  certify.  The  37  Hen.  8,  c.  1,  s.  3, 
regulates  the  appointment  of  clerks  of  the  peace  for  counties,  but 
in  municipal  boroughs  the  appointment  is  vested  in  the  town 
council.  The  Municipal  Corporation  Act  (5  &  6  Will.  4,  c.  76) 
does  not  specify  how  the  records  of  the  quarter  sessions  of  the 
borough  are  to  be  kept,  nor  does  it  make  any  provision  for 
appointing  a  deputy.  [Pigott,  B. — It  was  said  at  the  trial  that 
the  clerk  of  the  peace  had  the  custody  of  the  records,  and  that  his 
deputy  had  not,  and  it  was  argued  that  two  persons  could  not 
have  the  custody  of  them  at  the  same  time.]  The  5  Geo.  4,  c.  84, 
s.  24,  does  not  make  mention  of  any  deputy,  but  points  to  an 
authorised  permanent  officer :  **  The  clerk  of  the  peace  or  other 
otficer  Imving  the  custody  of  the  records  of  the  court  where  such 
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sentence  or  order  of  transportation  shall  have  been  passed  or  made,        ^^^ 
shall  make  out  and  give  a  certificate  in  writing  signed  by  him,  joHifp^^R^^a, 

containing  the  effect  and  substance  only  of  the  indictment,  convic- 

tion,  and  sentence,  which  certificate  shall  be  sufficient  evidence  of       1866. 
the  conviction  and  sentence,  and  every  such  certificate,  if  made  by     /vort^— 
the  clerk  or  officer  of  any  court  in  Great  Britain,  shall  be  received     Evidence. 
in  evidence  upon  proof  of  the  signature  and  official  character  of 
the  person  signing  the  same,"  &c     The  Municipal  Act  gives  no 

Eower  to  appoint  a  deputy,  and  as  there  cannot  be  such  an  officer, 
e  has  not  the  legal  custody  of  the  records  of  the  borough.  It 
could  HOt  have  been  the  intention  that  a  person  acting  as  clerk, 
pro  hdc  vice,  should  have  power  to  give  such  a  certificate.  The 
deputy  clerk  acting  in  court  has  not  the  custody  of  the  records. 
[Lush,  J. — Could  not  the  clerk  of  the  peace  appoint  a  deputy  at 
common  law  ?J  No :  (Com.  Dig.  "  Officer"  2. )  [B yles,  J. — In  case 
of  his  illness  it  would  be  necessary  for  some  one  else  to  have  the 
custody  of  the  recordsj 

Pollock,  C.  B. — The  statute  5  Geo.  4,  c.  64,  s.  24,  gives  to 
the  officer  having  the  custody  of  the  records  of  the  court  the  power 
to  make  out  and  give  the  certificate  of  conviction,  and  if  a  person 
has  legally  the  proper  custody  of  the  records  he  is  the  proper 
person  to  certify.  We  need  not  inquire  whether  Mr.  Hodgson 
was  properly  depujty  clerk  of  the  peace,  and  as  such  had  any  such 
authority  or  not.  It  is  stated  in  the  case  that  he  had  the  custody 
of  the  records,  and  by  his  signature  to  the  certificate  he  testifies  as 
to  the  accuracy  of  the  contents. 

Haringtoiu — Then  as  to  the  second  objection.  As  the  borough 
sessions  is  holden  before  the  Recorder  (5  &  6  Vict.  Will.  4,  c.  76, 
s.  105),  the  certificate  should  show  on  the  face  of  it  that  the 
prisoner  was  convicted  before  him. 

UnderdowTiy  for  the  prosecution,  was  not  called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  certificate 
sufficiently  complies  with  the  Act  of  Parliament.  Under  the 
8  &  9  Vict.  c.  1 13,  s.  1,  it  proves  itself,  if  it  purports  to  be  signed  by 
the  proper  officer,  and  is  proved  to  come  trom  the  proper  custody. 
This  certificate  states  that  the  prisoner  was  indicted  and  convicted^ 
and  it  need  not  show  on  the  face  of  it  that  any  justices  were  present 
at  the  time. 

Bbamwell,  B.— With  regard  to  the  first  point,  it  was  proved 
that  Mr.  Hodgson  acted  de  facto  as  an  officer  of  the  court,  and  was 
elected  deputy-clerk  of  the  peace  of  the  borough,  and  without 
saying  that  any  person  who  had  no  official  character  could  certify 
if  the  clerk  of  the  peace  were  to  hand  over  the  records  of  the  court 
to  him»  yet  it  seems  to  me  not  unreasonable  to  hold  that  if  a  person 
hold  the  office  de  facto  he  should  have  the  right  of  certifying,  which 
is  annexed  to  the  office. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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Apra  28,  1866. 

(Before  Pollock,  C.B.,  Bramwell,  B.,  Byles,  J.,  PieoTT,  B., 

and  Lush,  J. 

Reo.  v.  Carpenter,  (a) 

Embezzlemeni — Clerk   or   servant — Assistant  overseer  of  the  poor^^ 

Indictment. 

An  assistant  overseer  of  the  poor^  appointed  by  the  inhabitants  of  a 
parish  in  vestry  assembled  by  virtue  of  the.  59  Geo.  3,  c.  12,  s.  7,  is 
properly  described^  in  an  indictment  for  embezzlement  of  moneys  col' 
lected  by  him  for  poor-rate^  as  the  servant  of  the  inhabitants  of  the 
parish. 

CASE  reserved  hj  Montague  Smith,  J.,  for  the  opinion  of  this 
Court. 

The  prisoner  was  indicted  before  me  at  the  last  Assizes  for  the 
county  of  Gloucester  for  embezzlement,  and  found  guilty. 

The  prisoner  had  been  assistant  overseer  of  the  poor  of  the 
parish  of  Oddington. 

He  was  charged  in  one  count  of  the  indictment  as  the  servant  of 
John  Sedgeley,  Henry  CoUett,  George  Foden,  and  Henry  Lyne. 
These  persons  were  the  churchwardens  and  overseers  of  the  said 
parish. 

In  a  second  count  he  was  alleged  to  be  the  servant  of  the 
churchwardens  and  overseers  of  the  said  parish. 

In  another  count  he  was  alleged  to  be  the  servant  of  the  inhabi- 
tants of  the  said  parish. 

The  prisoner  was  nominated  and  elected  assistant  overseer  by 
the  inhabitants  in  vestrv,  who  determined  that  the  duties  to  be 
executed  and  performed  by  him  should  be  **all  such  duties  as 
appertain  and  are  incident  to  the  office  of  an  overseer,'*  and  fixed 
the  yearly  salary  at  SL  lOs.  for  the  execution  of  the  office. 

On  the  30th  March,  1865,  an  order  of  two  Justices  reciting  the 
election  of  the  vestry  appointed  the  prisoner  to  the  said  office. 

The  prisoner,  in  point  of  fact,  performed  all  the  duties  of  over- 

(a)  Reported  by  Jork  Thompsoiv,  Esq.,  Barrister-tt-Law. 
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Beer  of  the  parish,  and  the  churchwardens  and  overseers  did  not        ^^^ 
interfere  with  him.  ^     Carpentbb. 

It  was  proved  that  the  prisoner  fraudulently  appropriated  to  his        

own  use  moneys  which  he  had  received  for  poor's-rate  by  virtue  of       ^®^6- 
his  office  as  assistant  overseer  under  certain  rates  made  for  the  relief  EmbezzUmeni 
of  the  poor  of  the  said  parish.  —AtsUtamt 

I  respited  the  sentence  and  discharged  the  prisoner  on  recog-  Overseer. 
nisances  to  appear  at  the]  next  assizes,  and  reserved  for  the  opinion 
of  this  Court  the  question  whether  the  prisoner  was  clerk  or  ser- 
vant to  any  of  the  persons  mentioned  in  the  indictment,  and 
received  and  took  into  his  possession  the  moneys  embezzled  as  such 
derk  or  servant  within  the  meaning  of  statute  24  &  25  Vict.  c.  96, 
8.  67. 

Hartngtorif  for  the  prosecution. — The  conviction  ought  to  be 
affirmed.  An  assistant  overseer  is  the  servant  of  the  vestry,  not 
of  the  churchwardens  and  overseers  of  the  parish,  for  he  receives 
his  authority  directly  from  the  vestry  (per  Lord  Denman  in  Beg. 
v.  Watts i  7  A.  &  E.  469).  This  authority  was  acted  on  in  Points 
V.  Attwood  (6  C.  B.  49).  Now  the  vestry  represents  the  whole 
body  of  the  inhabitants  of  the  parish,  and  there  is  a  count  in  the 
indictment  which  alleges  that  the  prisoner  was  the  servant  of  the 
inhabitants  of  the  parish.  The  indictment,  therefore,  is  sufficient 
to  support  the  conviction.  [Pigott,  B. — Does  the  money  em- 
bezzled belong  to  the  inhabitants  ?]  It  is  collected  from  them  and 
held  in  trust  for  them  and  applied  to  the  purposes  of  the  parish. 
There  are  two  classes  of  assistant  overseers,  one  appointed  by  the 
inhabitants  in  vestry  under  the  59  Geo.  3,  c.  12,  s.  7 ;  the  other 
under  the  order  of  the  Poor-law  Commissioners.  By  the  59  Geo.  3, 
c.  12,  s.  7,  it  shall  be  lawful  for  the  inhabitants  of  any  parish  in 
vestry  assembled  to  elect  assistant  overseers  and  specify  their 
duties  and  fix  their  salaries,  and  the  persons  appointed  shall  con- 
tinue to  act  until  they  shall  resign  or  their  appointments  shall  be 
revoked  by  the  inhabitants  of  the  parish  in  vestry  assembled.  It 
is  clear,  therefore,  that  under  that  statute  an  assistant  overseer  is 
the  servant  of  the  inhabitants  of  the  parish.  And  by  the  12  &  13 
Vict.  c.  103,  s.  15,  it  is  expressly  provided  that  in  any  indictment 
or  other  criminal  proceeding,  every  collector  or  assistant  overseer 
appointed  under  tne  authority  of  any  order  of  the  Poor-law  Com- 
missioners or  the  Poor-law  Board,  shall  be  deemed  and  taken  to 
be  the  servant  of  the  inhabitants  of  the  parish  whose  money  or 
other  property  he  shall  be  charged  to  have  embezzled  or  stolen, 
and  shall  be  so  described;  and  it  shall  be  sufficient  to  state  any 
such  money  or  property  to  belong  to  the  inhabitants  of  such  parish, 
without  the  names  of  any  such  inhabitants  being  specified.  So 
that,  in  any  view  of  the  case,  an  assistant  overseer  is  properly 
described  as  the  servant  of  the  inhabitants  of  the  parish. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.B. — We  are  of  opinion  that  this  conviction  should 
be  affirmed. 

Conviction  affirmedL 
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May  7, 1866. 

(Before  Pollock,  C.B.,  Maktin,  Bramwell,  and  Pigott,  BB., 

and  M.  3mith»  J.) 

R£G.  t;.  Charles  Fletcher,  (d) 

Rape — Idiot  gWl-^Evidence  ofcoment 

Upon  an  incUciment  for  rape  there  must  be  evidence  that  the  connection 
was  against  the  wUl  of  the  female^  or  without  her  consent. 

In  a  case^  therefore^  of  alleged  rape  upon  an  idiot  girl,  the  only  evidence 
being  that  of  the  fact  of  the  connection  and  the  imbecile  state  of  mind 
of  the  girl,  and  there  being  no  appearance  of  force  having  been  used, 
the  Court  held  that  there  was  no  case  to  go  to  the  jury, 

CASE  reserved  by  Mr.  Justice  Keating  for  the  opinion  of  this 
Court. 

Charles  Fletcher  was  tried  before  me  at  the  last  Warwick 
Assizes  for  a  rape  upon  Fanny  Elizabeth  Churchill,  and  convicted. 

The  prosecutrix  was  an  idiot  girl  with  one  side  and  a  foot 
paralysed ;  she  was  seen  going  with  the  prisoner  towards  the  inn 
where  he  was  ostler,  and  afterwards  coming  from  thence  with  her 
hair  down,  and  the  hair  net  in  her  hand,  but,  as  her  mother  said, 
^^  not  different  from  her  ordinarv  manner  f  she  had  three  cakes  in 
her  handy  and  was  eating  one  of  them. 

There  was  no  evidence  of  the  circumstances  under  which  the 
connection  bad  taken  place ;  but  the  prisoner  admitted  the  foot, 
alleging  consent,  and  that  he  had  had  connection  with  her  before, 
also  with  her  consent 

In  answer  to  his  question  whether  she  knew  him,  she  said, 
**  Yes,  the  man  Richards." 

Although  only  sixteen  years  old,  the  medical  man  stated  she 
was  a  fully  developed  woman ;  and  that  strong  animal  instincts 
might  existy  notwithstanding  her  imbecile  condition. 

Appearances  on  examination  were  not  inconsistent  with  con- 
nection having  previously  taken  place,  and  he  rather  inclined  to 
that  opinion ;  but  they  were  also  consistent  with  the  connection  in 
question  being  a  first  connection. 

(a)  ReporUd  bj  John  Thomi'!K>n,  Esq.,  Barrister-at-LHW. 
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I  left  the  case  to  the  jary  in  the  terms  reported  to  have  been  used 
by  Willes,  J,,  in  the  case  of  Reg,  v.  Fletcher  (8  Cox  Crim.  Cas. 
131 ;  Bell  C.  C.  63)  viz.,  that  if  they  were  satisfied  that  the  girl 
was  incapable  of  expressing  consent  or  dissent^  and  that  the 
prisoner  bad  connection  with  her  without  her  consent,  they  should 
find  him  guilty;  but  that  a  consent  produced  by  mere  animal 
instinct  would  be  sufiicient  to  prevent  tne  act  from  constituting  a 
rape. 

The  jury  found  the  prisoner  guilty. 

I  desire  the  opinion  of  the  Court  of  Criminal  Appeal  as  to 
whether  I  ought  to  have  left  the  case  to  the  jury  at  all,  there 
being  no  eviaeuce  against  the  prisoner,  except  the  fact  of  con- 
nection and  the  imbecile  state  of  the  girl. 

No  counsel  appeared  to  argue  the  case  on  either  side. 

Pollock,  C.3. — ^The  pnsoner  was  tried  for  a  rape  upon  an 
idiot  girl;  and  the  question  reserved  was,  whether  the  case  ought 
to  have  gone  to  the  jury,  there  being  no  evidence,  except  the  fact 
of  connection  and  the  imbecile  state  of  mind  of  the  girL  Of  the 
fact  of  connection  there  was  the  fullest  proof,  for  it  was  admitted 
by  the  prisoner.  There  was,  however,  no  evidence  that  the  con- 
nection was  had  against  the  will  of  the  girl.  The  indictment 
charges  the  prisoner  with  having  committ^  the  ofience  against 
her  will,  and  without  her  consent,  and  we  are  all  of  opinion  that 
some  evidence  of  that  allegation  as  a  fact  ought  to  be  given  before 
a  conviction  can  be  obtained;  but  there  was  not  that  sort  of 
testimony  on  which  a  judge  would  be  justified  in  leaving  the  case 
to  the  jury  to  find  a  verdict  We  are  unanimously  of  opinion  that 
there  was  here  no  evidence  to  establish  either  that  the  connection  was 
against  her  will  or  without  her  consent.  I  wish  to  add  for  myself 
that  I  think  the  Act  of  Parliament  (24  &  25  Vict,  c  100,  sects. 
50,  51)  which  makes  sexual  connection  with  children  of  tender 
years  a  criminal  offence  has  a  tendency  to  throw  light  upon  the 
case  before  us.  Here  the  contention  on  the  part  of  the  Crown 
must  be  that  an  idiot  is  incapable  of  consent,  but  it  may  be  said  in 
answer  that  the  same  cause  which  required  an  Act  of  Parliament 
to  make  the  mere  fact  of  connection  a  criminal  offence  in  the  case 
of  children  of  tender  years  would  require  an  Act  of  Parliament  in 
the  case  also  of  idiota  We  think,  therefore,  that  the  conviction 
should  be  quashed.  ^ 

Conoiction  quashed. 


Rxo. 

9. 

Cbarlu 
Fletchbb. 

1866. 

Rape— 

Idiot  ffiri- 

CuMtnt, 


250  CBDOIUL  LAW  0A8B8. 


COURT  OF  CRIMINAL  APPEAL. 

June  9,  1866. 

(Before  Eblb,  C. J.,  Mabtik,  Bbamwell,  and  Channell^  BB.» 

and  Shee^  J.) 

Reo.  v.  Samuel  Bowers,  {a) 

Embezzlement — Clerk  or  servant — Agent  to  a  coal  merchant 

A.  agreed  to  engage  B.  as  agent  or  traveller  for  the  sale  of  coals  at 
a  salary  of  one  guinea  per  weekj  and  Is,  per  ton  as  commission  on 
coals  sold,  and  6</.  per  ton  on  coals  sold  to  dealers  procured  by  B,  as 
customers,  B.  agreed  to  collect  all  moneys  in  connection  with  his 
orders ;  the  commission  not  to  be  due  until  the  money  was  received  by 
A, :  moneys  received  by  B,  not  to  be  kept  more  than  one  week  in  his 
hands: 

Held^  that  under  that  agreement  B.  was  clerk  or  servant  within  24  ^  25 
Vict.  c.  96,  c.  68. 

After  B.  had  been  in  A/s  service  about  a  year  the  prisoner  was  desirous 
of  selling  coals  by  retail  on  his  own  account ;  and  A.  agreed  to  supply 
him  with  coals^  and  then  made  the  following  alteration  in  their  agrees 
ment:  **As  you  are  now  going  into  the  retail  coal  trade  on  your  own 
account^  we  think  it  best  to  have  a  proper  understanding^  and  in  future 
we  pay  you  a  commission  only  ;  your  salary  will  be  stopped  from  this 
date.  There  is  a  large  amount  against  you^  and  we  request  you  to  do 
all  you  can  to  get  it  in :" 

Heldy  that  under  this  new  agreement  B.  was  not  a  clerk  or  servant  within 
the  statute. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Assistant 
Judge  of  the  Middlesex  Sessions. 
Samuel  Bowers  was  tried  before  me  at  the  Sessions  of  the  Peace 
for  Middlesex,  on  the  10th  January,  1866,  upon  an  indictment 
which  charged  him  with  having  feloniously  embezzled  several 
sums  of  money,  the  property  of  John  Clark,  by  whom  it  was 
alleged  he  was  employed  as  clerk  and  servant. 

The  prisoner  was  employed  by  the  prosecutor  under  an  agree- 
ment dated  May  9>  1864,  of  which  the  following  is  a  copy: 

'^  Memorandum  of  agreement  made  and  entered  into  this  ninth 
day  of  May,  one  thousand  eight  hundred  and  sixty-four,  between 

(a)  Rtportod  by  John  Tnoxitoir,  Esq.,  Barritter-at-Law. 
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Samnel  Bowera,  of  71,  Upper-street,  Pimlico,  of  the  one  part,       ^*'*- 
and  Robert  Skirrof^,  John  Clark,  and  John  Qaick,  coal  owners      SAMtm. 
and  merchants,  of  157,  Grreat  Portland-street,  Saint  Marylebone,      Bowbbs 
both  in  the  county  of  Middlesex,  of  the  other  part,  witnesseth  as        "j — 

follows,  that  the  said  Samuel  Bowers  hereby  agrees  to  become,       

and  the  said  Skirrow,  Clark,  and  Quick  agree  to  engage  the  said  Bmb^Mximmi 
Samuel  Bowers  as  their  agent  or  traveller  for  the  sale  of  coals ;  "^J^^ 
one  guinea  per  week  to  be  paid  to  the  said  Samuel  Bowers  as 
salary,  and  one  shilling  per  ton  to  be  paid  as  commission  upon  all 
coals  sold  by  him  when  the  prices  realised  are  in  accordance  with 
the  current  prices  delivered ;  any  dealers  he  may  be  the  means 
of  securing  as  customers  to  the  wharf,  sixpence  per  ton  to  be  paid 
for  such  services ;  two  shillings  and  sixpence  to  be  paid  for  cartage 
and  delivery  of  coals.  The  said  Samuel  Bowers  likewise  agrees 
to  collect  all  moneys  in  connection  with  his  orders ;  but  the  said 
Skirrow,  Clark,  and  Quick  will  not  hold  him  responsible  for  any 
bad  debts  that  may  be  contracted,  but  expect  him  to  be  as  cautious 
as  practicable  in  securing  good  and  solvent  customers.  The  before- 
mentioned  commission  not  to  become  due  until  the  money  has 
been  received  by  the  said  Skirrow,  Clark,  and  Quick.  The  said 
Samuel  Bowers  also  agrees  not  to  keep  or  retain  in  his  possession 
moneys  collected  on  behalf  of  the  said  Skirrow,  Clark,  and  Quick, 
more  than  one  week  from  the  date  of  receiving  the  same.  The 
said  Skirrow,  Clark,  and  Quick  agree  to  take  the  board  and  blinds 
now  fit  up  at  the  residence  of  the  said  Samuel  Bowers  at  the  cost 
price  to  him,  on  condition  that  they  have  free  use  without  charge 
of  that  part  of  his  residence  now  used  as  an  office.  It  is 
mutually  agreed  that  should  dissatisfaction  arise  on  either  side  a 
month's  notice  in  writing  must  be  given.  As  witness  our  hands 
the  day  and  year  as  before  mentioned. 

**  Witness,  "Skiebow,  Clabk,  and  Quick. 

*<  William  Clark."  ^'  Samuel  Bowebs. 

In  June  1865  the  prisoner  was  desirous  of  selling  coals  by  retail 
on  his  own  account,  and  the  prosecutor  consentea  to  supply  him 
with  coals  for  that  purpose,  but  then  made  an  alteration  in  the 
mode  of  remunerating  him,  which  is  specified  in  a  letter  of  which 
the  following  is  a  copy : 

''  Chief-office,  157,  Great  Portland-street,  W., 

^  London,  3rd  June,  1865. 
**  Mr.  Samnel  Bowers. — Dear  Sir, — As  you  are  now  going  into 
the  retail  coal  trade  on  your  own  account)  we  think  it  beat  to  have 
a  proper  understanding,  and  in  future  we  pay  you  a  commission 
only ;  your  salary  will  be  stopped  from  this  date.  We  find  a  very 
large  amount  standing  against  you,  and  we  particularly  request 
you  to  do  all  you  possibly  can  to  get  it  in ;  the  writer  will  wait 
upon  you  on  Wednesday,  at  the  usual  time,  and  hope  you  will 
have  a  large  amount  of  money  ready. — Tours  truly, 

"  Skibrow,  Clark,  and  Quick." 
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Kbck  The  prisoner  consented  to  the  proposed  alteration,  and   con-* 

Samuel     t^'^w®^^  ^^  obtain  orders  from  various  persons  for  coals,  which  were 
BowBBs.     supplied  by  the  prosecutor,  the  invoices  being  made  out  in  the 

name  of  the  prosecutor's  firm,  and  in  the  three  instances  charged 

^f^'  in  this  indictment  such  invoices  were  produced  by  the  customers 
Embexzkmeiu  who  proved  payment  of  the  several  amounts  in  such  invoices  ta 
—Clerk  or  the  prisoner,  whose  receipt  was  attached  to  each  invoice.  The 
Servatu.  prisoner  did  not  account  to  the  prosecutor  for  either  amount.  The 
manner  of  accounting  was  for  the  prosecutor  to  call  on  the  pri- 
soner weekly,  who  then  paid  him  a  sum  of  money  on  account  of 
what  he  had  received,  and  once  a  month  the  prisoner  attended  at 
the  prosecutor's  office,  when  the  names  of  the  customers  who  had 
been  supplied  with  coals  were  called  over,  and  the  prisoner 
stated  whether  they  had  paid,  handing  over  in  respect  of  the 
amounts  he  reported  as  having  been  paid  the  surplus  beyond  his 
weekly  payments  on  account.  He  did  not  report  that  either  of 
the  sums  in  this  indictment  had  been  paid,  but  on  the  contrary 
represented  them  as  still  due  after  he  had  received  the  money. 
The  coals  supplied  for  the  purpose  of  his  retail  trade  were  charged 
to  him  as  to  other  customers,  but  this  account  was  kept  quite 
distinct  from  the  account  of  the  moneys  received  by  the  prisoner 
on  the  prosecutor's  account. 

The  sums  alleged  to  have  been  embezzled  were  not  received  by 
the  prisoner  until  after  the  second  agreement  had  been  made,  and 
at  the  prisoner's  place  of  business  a  board  was  exhibited  describing 
him  a;)  agent  to  the  prosecutor,  and  it  was  contended  that  he  was 
not  a  clerk  or  servant  to  the  prosecutor  within  the  meaning  of  the 
statutes. 

I  declined  to  stop  the  case,  and  the  jury  found  the  prisoner 
guilty,  judgment  being  respited  until  the  opinion  of  the  Court  of 
Criminal  Appeal  is  pronounced  on  the  above  objection;  and 
defendant  on  bail. 

The  question  for  the  opinion  of  this  honourable  Court  is,  whether 
the  prisoner,  under  the  circumstances  herein  stated,  was  a  clerk  or 
servant  to  the  prosecutor  so  as  to  be  liable  to  be  convicted  of  the 
crime  of  embezzlement 

W.  H.  B0DKIN5  Assistant  Judge, 
Middlesex  Sessions. 

ColUnSy  for  the  prisoner. — It  is  submitted  that  the  conviction  can- 
not be  sustained.  The  prisoner  was  not  a  derk  or  servant  to  the 
prosecutor,  but  an  agent  only.  The  case  of  Reg,  v.  Walker  (8  Cox 
Crim.  Cas.  1 ;  Dears.  &  B.  600)  is  applicable.  There  it  was  held, 
that  a  person  was  not  a  clerk  or  servant,  but  an  agent  only,  under 
these  circumstances :  The  prisoner,  a  keeper  of  a  refreshment  house 
at  B.,  was  engaged  by  the  prosecutors,  manure  manufacturers,  to 
get  orders,  which  were  supplied  from  their  stores  at  B.,  which 
were  under  the  prisoner's  control ;  it  was  his  duty  to  collect  money 
and  pay  it  over  at  once,  he  had  also  to  send  weekly  accounts  of 
sales  and  receipts ;  he  was  paid  by  commission,  and  called  agent 
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for  B.  district     After  he  had  been  so  engaged  for  a  time  he  signed        Rbo. 
a  proposal  to  a  guarantee  society,  stating  therein  that  his  saJary      samubi 
was   \L  per  year  besides  commission,  which  the  prosecators  had     Bowbrs! 

agreed  to  give.    In  that  case  Bram weU,  B.,  put  it  as  the  test  in  the       

case  of  master  and  servant,  that  a  master  had  a  right  to  say,  not  ]^" 
only  what  was  to  be  done,  but  when  and  how  it  should  be  done.  Etnbealemmi 
Here  the  prosecutor  had  no  control  over  the  prisoner's  time ;  there  —Clerk  or 
was  no  compulsion  on  him  to  get  orders.  So  m  Reff.  v.  May{S  Cox  ^^rvant, 
Crim.  Cas.  421),  where  the  prisoner  was  allowed  a  commission 
upon  all  business  he  did  for  the  prosecutors,  and  it  was  his  duty  to 
account  for  any  money  he  might  receive  immediately  on  the  receipt 
of  it,  it  was  held  that  he  was  not  a  clerk  or  servant.  In  that  case 
Cockburn,  C.  J«,  said,  that  to  constitute  the  relation  of  master  and 
servant,  the  master  must  have  a  right  to  order  the  servant  to  go 
here  and  there  and  to  do  this  and  that.  No  such  relation  existed  in 
this  case.  The  case  of  Reg,  v.  Tite  (8  Cox  Crim.  Cas.  458 ;  1  L.  & 
C  29),  only  decided  that  a  traveller  was  not  prevented  from  being 
a  servant  of  one  employer,  the  status  of  master  and  servant  exist- 
ing between  them,  because  he  had  the  liberty  to  obtain  orders  for 
others  at  the  same  time.  But  the  facts  in  this  case  do  not  create 
the  relation  of  master  and  servant ;  the  prosecutor  could  not  order 
the  prisoner  to  go  to  A.  B.  and  collect  the  money  owing  from  him. 
Metcalfy  for  the  prosecution. — The  question  is,  whether  there 
was  any  evidence  to  go  to  the  jury  that  the  prisoner  was  clerk  or 
servant  of  the  prosecutor  ?  It  was  a  question  of  fact  for  the  jury 
to  decide:  (per  Pollock,  C.B.,  in  Rep.  v.  Tite;  Reg.  v.  Chater, 
9  Cox  Crim.  Cas.  1.)  Up  to  the  time  of  the  alteration  of  the  terms, 
the  prisoner  was  beyond  a  doubt  the  servant  of  the  prosecutor. 
[By  the  Court. — We  agree  with  you  so  far.]     The  one  guinea 

{)er  week  for  salary  makes  him  a  servant.  [Shee,  J. — But  the 
etter  of  June,  1865,  recognises  an  independent  status  of  the 
prisoner  on  his  own  account ;  that  he  is  going  into  trade  on  his 
own  account;  that  the  salary  is  to  cease,  and  commission  only  to 
be  payable.]  In  Rex  v.  Batti/  (2  Moo.  C.  C.  257)  it  was  held  that 
a  person  might  be  servant  to  half  a  dozen  persons,  and  have  an 
independent  business  of  his  own  at  the  same  time.  In  Reg.  v.  IHte^ 
Williams,  J.,  said  that  he  concurred  in  Reg.  v.  May  on  the  ground 
that  it  was  no  part  of  the  prisoner's  duty  in  that  case  to  receive 
money.  Payment  by  commission  is  only  a  mode  of  paying  wages ; 
it  is  a  mode  of  estimating  the  amount  to  be  paid.  In  Rex  v.  Carr 
(Buss.  &  By.  198)  which  is  like  this  case,  a  commercial  traveller 
was  held  to  be  a  servant  under  these  circumstances:  He  was 
indicted  for  embezzling  the  property  of  his  employers,  Stanley  and 
Co.  He  was  employed  by  them  and  other  houses  as  a  traveller  to 
take  orders  for  goods,  and  collect  money  for  them  from  their  cus- 
tomers. He  did  not  live  in  the  house  with  them.  He  was  paid 
by  a  commission  of  five  per  cent,  on  all  goods  sold,  whether  lie 
received  the  price  or  not,  provided  they  proved  good  debts.  He 
had  also  a  commission  upon  all  orders  that  came  by  letter, 
whether  from  him  or  not.     He  was  not  allowed  anything  for  his 
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^^'       expenses  on  journeys.     Having  been  convicted  of  embezzling 

Samubl     money  the  property  of  Stanley  and  Co.,   the  Judges,  on  a  case 

BowBRB.     reserved,  held  the  conviction  right.     In  this  case  all  the  invoices 

~~        were  made  out  in  the  prosecutor's  name,  and  he  collected  the 

'       money  in  that  name.     He  could  not  deduct  his  commission,  and 

jEmbeztiememt  he  was  not  to  keep  moneys  collected  more  than  one  week  from 
r-Cterh  or    collecting  the  same* 
^^  Collins  was  heard  in  reply. 

Erle,  C.J. — We  are  of  opinion  that  this  conviction  should  be 
quashed.  The  law  is  now  clearly  established  that  a  clerk  or  tra- 
veller who  is  under  the  orders  of  his  employer  and  bound  to  receive 
and  obey  his  directions  as  to  the  course  he  is  to  pursue  is  within 
the  statute,  but  a  clerk  or  traveller  who  is  entitled  to  get  orders 
and  receive  money  when  and  where  he  chooses  is  not  a  clerk  or 
servant  within  the  statute.  The  construction  of  the  written 
instruments  decides  this  case.  Under  the  first  instrument  the 
prisoner  was  a  clerk  or  servant  bound  to  go  and  get  orders  and 
receive  money  as  his  employer  directed ;  but  under  the  instrument 
of  June,  1865^  the  relation  of  master  and  servant  was  changed. 
The  prisoner  had  set  up  an  independent  business  of  his  own^  and 
the  employer  wrote  recognising  that  change  in  their  relations* 
The  salary  was  stopped,  and  a  commission  only  was  payable.  The 
employers  say,  ^'  A  very  larse  amount  is  outstanding  against  you, 
and  we  request  you  to  do  all  you  can  to  get  it  in."  That  was  a 
new  contract ;  and  if  under  it  they  had  desired  him  to  go,  say  on 
Tuesday,  to  get  in  debts,  and  he  had  said,  '^  No,  T  cannot,  but  I 
will  some  other  time,"  that  would  not  have  been  a  breach  of  the 
contract.  Therefore  the  prisoner  was  not  a  clerk  or  servant  under 
that  contract  within  the  meaning  of  the  statute,  and  the  conviction 
cannot  be  sustained. 

The  rest  of  the  Court  concurring, 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

June  9,  1866. 

(Before  Eble,  C. J.«  Mabtin,  Bbamwell,  and  Channell,  BB., 

and  Shee^  J.) 

Reg.  v.  Robebt  Babnes.  {a) 

Larceny — Property — Master  and  servant-^^Wagu, 

It  was  the  custom  of  the  employ er*s  cashier  to  inclose  in  papery  in  a 
lump  sum^  the  wages  of  all  the  men  working  together  in  one  room, 
inside  which  was  written  the  names  of  the  men  to  whom  the  money  wets 
to  be  paid,  and  the  sum  due  to  each.  By  arrangement  among  the  men 
in  each  room,  one  of  them  went  to  the  cashier  on  the  pay  day  for  the 
wages  of  all  the  men  in  the  room,  and  paid  over  the  amount  due  to 
each. 

The  prisoner,  one  of  the  workmen  who  had  been  sent  in  the  usual  way  by 
his  felloW'Workmen,  and  received  in  a  wrapper  the  wages  of  the  men 
working  in  his  room,  instead  of  paying  over  the  wages  to  each, 
absconded  and  appropriated  the  money  to  his  own  use : 

Held,  that  he  could  not  be  convicted  on  an  indictment  charging  him  with 
stealing  the  moneys  of  his  employers,  for  the  prisoner  was  the  agent  of 
hie  feUow'Workmen,  and  the  handing  the  money  over  to  him  by  the 
cashier  was  a  payment  by  the  employers, 

CASE  stated  for  the  opinion  of  this  Court  bj  the  Recorder  of 
Bolton. 

Robert  Barnes  was  tried  before  me  at  the  General  Quarter 
Sessions  of  the  Peace  for  the  boroagh  of  Bolton^  holden  on  the 
12th  Aprils  I8669  on  an  indictment  which  charged  him  with 
stealing  a  sum  of  13/.  6^.^  the  money  of  Reuben  Smith  and 
others. 

The  evidence  was  as  follows : 

Reuben  Smith. — On  the  16th  December  last  the  prisoner  was 
a  fellow-workman  with  me  at  Ormrod  and  Hardcastle's.  The 
prisoner,  myself,  and  two  others  worked  in  the  same  room.  It 
bad  been  our  custom  for  one  of  us  to  go  every  fortnight  to  get 

(a)  Reported  bj  Johx  TuoMPtoai,  Esq.,  Burrister-at^Law. 
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the  wages  of  the  four  from  the  cashier,  and  to  pay  over  the  amoant 
due  to  each.  We  did  this  by  turns.  On  the  16th  December  last 
it  was  my  turn  to  go  for  the  wages.  The  wages  due  to  me  on 
that  day  came  to  about  5L  Os,  Qd.  I  cannot  speak  to  the  pence. 
The  pnsoner  asked  me  if  he  might  fetch  the  wages  this  time.  I 
saidy  '^Yes;  but  you  must  fetch  them  again  when  it  comes  to 
your  turn."  He  said  he  would.  At  twelve  oWock  the  prisoner 
went  to  get  the  wages.  He  did  not  come  back^  and  never  gave 
me  my  wages. 

Cross-examined. — We  used  to  get  the  four  men's  wages  in  a 
lump,  and  pay  them  over  in  separate  shares. 

Thomas  Unsworth. — I  worked  in  the  same  room  with  prisoner 
and  Reuben  Smith  on  the  16th  December  last.  My  share  of 
wages  on  that  day  was  about  3Z.  18«.  On  that  day  prisoner  went 
for  my  wages.     He  never  paid  them  to  me. 

Peter  Critchley. — I  worked  in  the  same  room  with  the  prisoner 
on  the  16th  December  last  On  that  day  4/.  Ss.  lid,  was  due  to 
me  for  wages.  Prisoner  went  to  get  the  wages.  He  has  not  paid 
me  my  share. 

John  Makin. — I  am  cashier  to  Ormrod  and  Co.  On  the  16th 
December  last  the  prisoner  came  to  me  for  his  wages^  and  those  of 
the  other  witnesses.  The  account  of  wages  due  to  each  was  made 
out  in  my  office  under  my  superintendence,  but  I  cannot  say  exactly 
how  much  was  due  to  each  on  the  day  in  question.  When  the 
prisoner  came  to  me  I  believe  I  said,  '^  Whose  wa^es  are  you  come 
for  ?**  He  answered,  "  No.  6  Sovereign."  No.  6  is  the  number  of 
the  room  in  which  the  prisoner  and  the  others  worked,  and  ''  Sove- 
reign "  is  the  name  of  the  mill.  I  had  the  money  in  one  sum 
wrapped  up  in  a  paper.  Our  custom  was  to  wrap  up  the  wages 
for  each  room  in  a  separate  paper,  inside  which  was  written  the 
names  of  the  parties  to  whom  they  were  to  be  paid,  and  the  sum 
due  to  each,  and  this  was  done  on  the  present  occasion.  On  the 
1 6th  December  I  handed  the  money  to  the  prisoner  wrapped  up  in 
a  paper  in  the  usual  way.  The  sum  which  I  handed  to  the  pri- 
soner was  ISL  5s.  ld.y  and  it  was  made  up  of  5s.  Id,  in  copper, 
lOZ.  in  silver,  and  8/.  in  gold. 

On  this  evidence  it  was  objected  by  counsel  for  the  defence  that 
the  indictment  could  not  be  sustained,  because  the  money  alleged 
to  have  been  stolen  was  not  the  property  of  the  prosecutor,  but 
that  of  his  employers,  Messrs.  Ormrod  and  Co.,  and  I  was  of  this 
opinion. 

Counsel  for  the  prosecution  thereupon  applied  to  have  the  indict- 
ment amended,  by  alleging  that  the  money  in  question  was  the 
property  of  Messrs.  Ormrod  and  Co.,  and  I  ordered  the  indictment 
to  be  amended  accordingly  by  inserting  therein  the  words  ^'  Peter 
Ormrod  and  another,"  mstead  of  the  words  '^Reuben  Smith  and 
others." 

Counsel  for  the  prisoner  did  not  address  the  jury  or  call  wit- 
nesses, but  he  contended  that  the  above  evidence  was  not  in  point 
of  law  sufficient  to  warrant  a  conviction  on  the  indictment  as 
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amended,  either  at  common  law  or  onder  the  24  &  25  Vict.  c.  96,       ^^"^ 

8.3. 

I  then  sammed  up  the  evidence)  and  the  jury  found  the  prisoner 
gwltji  but  on  the  application  of  counsel  for  the  prisoner,  I  admitted 
him  to  bail  to  come  up  for  judgment  when  called  upon,  and  I 
reserved  the  above  question  for  the  opinion  of  this  Court 

John  A.  Russell,  Recorder.  ^<^ 

Sleiffh  for  the  prosecution. — The  conviction  ought  to  be  sustained. 
It  was  the  custom  for  the  prosecutors'  cashier  to  wrap  up  the  wages 
for  the  men  in  each  room,  in  one  sum,  in  paper,  and  on  the  occasion  in 
question  the  money  so  wrapped  was  delivered  to  the  prisoner,  and 
tne  sum  due  to  each  man  was  written  inside.  The  prisoner  had  to 
give  out  each  man's  wages  to  him,  and  until  he  had  so  distributed 
it,  the  money  belonged  to  the  prosecutors.  [Mabttx,  B.— - 
Suppose  the  men  had  sued  the  prosecutors  for  their  wages,  and 
they  had  pleaded  payment,  what  answer  could  the  men  have  had 
to  the  plea?  They  sent  the  prisoner  for  their  wages,  and  the 
prosecutors  paid  him.  That  was  a  discharge  to  them.]  The 
present  case  is  like  Lavender^s  case,  2  East  P.  C,  c  16,  s.  15, 
where  it  was  held  that  a  servant  going  off  with  money  given  to 
him  by  his  master  to  carry  to  another,  and  applying  it  to  his  own 
use  was  held  guilty  of  larceny.  So  where  a  prisoner,  who  was 
occasionally  employed  by  the  prosecutors  as  a  clerk,  having 
received  from  them  a  cheque  payable  to  a  creditor,  appropriated  it 
to  his  own  use,  it  was  held  larceny :  (Rex  v.  MetcalfcjlSij. &  Moo. 
433.)  In  Bex  v.  Goode,  C.  &  M.  582,  where  a  sum  of  money  was 
given  to  a  servant  to  be  disbursed  in  a  particular  way,  and  instead 
of  so  disbursing  it  the  servant  appropriated  it  to  his  own  use,  the 
servant  was  held  guilty  of  larceny. 

Brahwell,  B. — In  all  those  cases  the  persons  to  whom  the 
money  was  to  be  paid  had  a  claim  on  the  masters  after  the  felony 
was  committed.  If  you  could  make  out  that  the  prisoner  was  the 
agent  of  the  prosecutors  until  the  money  reached  the  several  men, 
it  would  be  a  different  matter. 

Shee,  J. — There  is  another  point  here.  Some  of  the  money 
was  the  prisoner's  own,  and  it  was  not  separated  from  the  rest 

No  counsel  appeared  for  the  prisoner. 

Erle,  C.  J. — We  are  of  opinion  that  the  conviction  should  be 
quashed.  The  prisoner  is  charged  with  stealing  the  money  of 
Messrs.  Ormrod  and  Co.  It  appeared  that  it  was  the  custom  of 
Messrs.  Ormrod  and  Co.  to  pay  their  workmen  on  a  given  day  in 
this  way.  The  men  working  together  in  a  room  sent  one  of  them- 
selves for  their  wages,  which  he  brought  back  in  a  lump  sum 
wrapped  up  in  paper,  with  the  name  of  each  man,  and  the  amount 
he  was  to  receive,  written  inside.  On  the  day  in  question  the 
prisoner  was  selected  as  the  man  to  be  sent  for  the  wages  of  the 
room,  and  the  cashier  had  the  sum  wrapped  up  in  paper  ready  for 
him,  and  he  delivered  the  money  so  wrapped  up  to  the  prisoner. 
The  prisoner  was  sent  as  the  agent  of  the  men  in  the  room,  and  he 

YOL.   Z.  8 
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BKk       waa  the  agent  for  all  t})ose  partieB.    Messrs.  Ormrod  and  Co.'s 

BoBBBT'     cashier  paid  their  workmen,  and  discharged  themselves  from  further 

BABHB9.     liability  the  moment  the  cashier  put  into  the  prisoner's  hands  the 

money  belonging  to  the  other  workmen.     The  prisoner,  therefore, 

is  not  rightly  convicted  of  stealing  the  moneys  of  Messrs.  Ormrod 

and  Co. 

Woifit,  The  rest  of  the  Court  concurring. 

C<mvtction  quashed. 
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COUET  OF  CRIMINAL  APPEAL. 

June  9, 1866. 

(Before  Eble,  C.J.,  Martin,  Brahwbll,  and  Chaknell,  BB., 

and  Shee,  J.) 

Beg.  v.  Studd  and  othebs.  (a) 

Practice — Statement  of  the  case^-^urisdictUm  of  the  Judge. 

This  Court  fciU  not  interfere  compuUorily  with  the  statement  of  a  case 
reserved  by  a  Judge  who,  having  hctd  it  referred  back  to  him,  has 
returned  it  to  this  Court  substantially  the  same  as  before, 

CASE  reserved  by  the  Assistant-Judge  of  the  Middlesex  Ses- 
sions. 

George  Decks,  Alfred  Studd,  Charles  TVllUam  Marks,  Henry 
Harper,  William  Skudder,  Thomas  McEwen,  Thomas  Bicbards, 
William  GHibbin,  Charles  Hopley,  and  William  French  were  tried 
before  me  at  the  Middlesex  Sessions  in  November,  1865,  upon  an 
indictment  which  charged  them  with  a  forcible  entry  into  certain 
premises  and  a  riot. 

George  Decks  was  found  not  guilty  and  acquitted ;  and  the 
other  defendants  were  found  guilty  upon  the  count  charging  a  for- 
cible entry,  subject  to  the  opinion  oi  this  honourable  Court  upon 
the  following  case : 

The  prosecutor,  John  Vincent,  was  in  possession  of  the  premises 
in  question  from  May,  1865,  and  there  carried  on  his  business  of  a 
house  agent  until  October  in  the  same  year,  when  several  of  the 
defendants  called  at  the  house  and  said  they  had  come  to  take  pos- 
session ;  they  product  an  opinion  which  they  said  had  been  taken 

(a)  Beported  by  Jomr  THOxnOH,  Esq.,  Barrister-ttt-Law. 
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on  the  Bubjeot,  by  wbioh  they  were  advised  that  the  parties  o{       B»>> 
whom  Vincent  had  bought  a  term  bad  no  le^al  right  to  assign  it,       studd 
and  they  said  that  if  possessioii  were  not  given  they  should  use  ahd  othkrs. 

force.  •  They  proceeded  to  take  the  keys  out  of  the  room  doors,       

upon  which  the  prosecutor  sent  for  a  police  constable  and  gave       ]^' 
them  in  charge  for  stealing  the  door  keys.     The  magistrate  before    />« 
whom  they  were  taken  refused  to  detain  them,  and  they  returned  Of»^ 
to  the  house  accompanied  by  the  other  defendants.    During  their 
absence  thfi  prosecutor  had  fastened  and  barricaded  the  premises, 
but  the  defendants  procured  a  sledge  hammer  and  forced  the  inner 
door  of  the  hall,  and  some  of  them  then  entered,  whilst  others  of 
the  defendants  entered  by  a  staircase  window^  overpowering  the 
prosecutor's  opposition.     They  had  a  hatchet  and  other  weapons, 
and  after  a  considerable  struggle,  which  caused  the  assemblage  of 
a  large  disorderly  crowd,  they  succeeded  in  ejecting  the  prosecutor 
and  his  servants  from  the  premises. 

A  female  servant  of  the  prosecutor  was  in  the  kitchen  of  the 
house  from  the  commencement  of  the  proceeding,  and  remained 
until  the  conclusion. 

The  office  furniture  and  books  of  the  prosecutor  were  also  left 
on  the  premises  when  possession  was  forcibly  taken  as  before 
described. 

The  counsel  for  the  defendants  contended  that  the  prosecutor 
had  no  legal  title  to  the  premises,  and  that  as  the  defendants  had 
got  in  and  taken  the  keys,  they  were  in  lawful  possession ;  that 
the  charge  of  felony  improperly  removed  them  from  the  premises ; 
and  that  they  were  legally  entitled  to  use  the  force  they  had  used 
in  consequence  of  the  prosecutor's  refusal  to  re-admit  them. 

The  counsel  for  the  defendants  relied  on  this  objection,  and 
declined  to  address  the  jury  on  the  facts. 

I  told  the  Jury  that,  if  it  were  shown  that  the  title  of  the  prose- 
cutor was  objectionable,  and  that  the  defendants  acted  by  the 
orders  of  parties  who  could  show  a  legal  title  to  the  premises,  such 
proof  would  not  justify  the  conduct  of  the  defendants,  or  furmsh 
any  answer  to  the  indictment. 

The  question  on  which  I  solicit  the  opinion  of  this  Court  is, 
whether  my  direction  in  point  of  law  was  correct. 

If  it  were,  the  conviction  is  to  stand ;  but  if  not,  it  is  to.  be 
reversed ;  and  the  defendants  have  been  severally  admitted  to  bail 
pending  the  decision. 

W.  H.  Bodkin,  Assistant-Judge, 

19th  Dec.,  1865.  Middlesex  Sessions. 

Be-stated  by  order  of  the  Court  of  Criminal  Appeal,  26th  April, 
1866.  W.  H.  Bodkin. 

Ballantine,  Serjt.  {Lanyon  with  him),  for  the  prisoners,  applied 
upon  affidavits  that  the  case  as  re-stated  might  be  sent  bacK  to 
the  Assistant-Judge  to  be  further  amended.  On  a  former  occa- 
fflon,  on  the  learned  Serjeant  making  a  similar  application,  the 
Court  directed  the  case  to  be  sent  back,  and  suggested  that,  if  the 
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[Rko.       Assistant-Judge  felt  any  difficolty,  counsel  could  go  before  him  in 

Studd       support  of  theu:  respective  views.    The  Assistant^udge^  however, 

AMJ>  oTUKBs.  altered  the  case  without  any  reference  to  the  counsel,  and  remitted 

it  to  this  Court  substantially  the  same  as  before.   It  was  now  con- 

^^^^'  tended  that  the  case  was  not  stated  according  to  the  real  facts,  and 
/Vac<M»—  it  was  desired  on  the  part  of  the  defendants  that  it  should  appear 
Cote  reswved.  on  the  face  of  the  case,  first,  that  the  defendants  had  clear  title  to 
the  possession  of  the  premises;  secondly,  that  they  had  obtained 
peaceable  possession  prior  to  the  charge  before  tne  magistrate. 
[Eblb,  C.  J. — It  is  stated  in  the  case  that  Vincent's  cook  was  in 
the  kitchen  all  the  time  the  entry  was  being  made^  and  never  off 
the  premises.  If  so^  the  premises  were  not  in  the  possession  of  the 
defendants  while  the  cook  and  Vincent's  Aimiture  were  there; 
besides,  Vincent  himself  had  no  idea  of  letting  the  defendants  into 
possession.]  No  doubt,  as  the  case  is  stated,  the  defendants  can- 
notjustify^  and  the  points  raised  are  not  arguable. 

Ebl£,  C.  J. — The  jurisdiction  to  grant  and  state  a  case  is  exer- 
cised by  the  Judge  at  the  trial,  and  here  he  has  sent  his  statement 
to  us. 

Martin,  B. — This  discussion  is  altogether  irregular.  The 
Judge  is  the  person  to  state  the  case.  Now,  Mr.  Bodkin  has  stated 
the  case ;  ana  although  it  is  very  reasonable,  when  counsel  suggest 
that  some  material  facts  tire  omitted,  to  send  it  back  to  the  Judge, 
this  Court  has  no  jurisdiction  to  interfere  compulsorily  with  the 
Judge's  exercise  of  his  jurisdiction. 
Metcalfe  for  the  prosecution. 
By  the  Coubt,  Conviction  affirmed. 
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COUKT  OP  QUEEN'S  BENCH. 

May  26,  1866. 

(Before    Cookbubn,    CJ.,    Blagkbubn,    Mbllob»    and 

Shee,  JJ.) 

Reg.  v.  Fasreb  and  another  (Justices  of  Dorsetshire),  (a) 

Highway — Non'tepair — Summons — Denial  of  road  being  a  htgkway^^ 

Jurisdiction  ofjiu^ees. 

The  power  of  justices  under  sect.  \^  of  the  25  jr  26  Vict  c.  61  ^  to  direct 
a  bill  of  indictment  to  be  preferred  for  the  non^repair  of  a  highway 
only  applies  to  cases  where  the  liability  to  repair  an  admitted  highway 
is  disputed. 

Where^  therefore^  upon  the  hearing  of  a  summons  for  the  non^repair  of  a 
highway f  the  waywarden  of  the  parish  euimitted  thai  it  was  out  of 
repair^  and  did  not  dispute  the  Hability  of  his  parish  to  repair  it^it 
was  in  fact  a  common  highway^  but  denied  that  it  was  such  highway, 
which  denial  was  made  bond  fide,  and  the  justices  therefore  refused  to 
order  a  bUl  of  indictment  to  be  preferred  as  having  no  jurisdiction 
to  do  so: 

Heldy  that  they  were  right. 

THIS  was  a  demurrer  to  a  return  to  a  mandamus. 
The  mandamus  was  directed  to  Olive  William  Farrer,  Esq.^and 
the  Rev.  George  Yallis  Garland,  two  of  the  Justices  of  Dorsetshire, 
and  recited  that  two  summonses  had  issued — one  to  the  Highway 
Board  of  the  Wareham  highway  district,  and  the  other  to  Thomas 
Edward  Dowden,  the  waywarden  of  the  parish  of  Bere  Regis,  on 
behalf  of  John  W.  Carter,  for  the  non-repair  of  a  highway,  and 
that  upon  the  hearing  the  said  justices  cGsmissed  the  said  sum- 
monses, and  the  mandamus  commanded  the  justices  to  hear  the  said 
summonses,  or  to  direct  a  •  bill  of  indictment  to  be  preferred 
against  the  inhabitants  of  the  said  parish  for  the  non-repair  of  the 
said  highway. 

To  this  there  was  a  return  setting  out  the  proceedings  upon  the 
hearing  of  the  said  summonses,  namely,  that  the  road  was  called 
Hyde-road  in  the  parish  of  Bere  Regis ;  that  it  was  admitted  to 
be  out  of  repair;  that  it  was  alleged  by  the  complainant  J.  W. 

(a)  Beportad  \tf  JoKV  Tbompboh  and  T.  W.  Sauxdbbs,  Esqrs.,  BanistM»>at-Law. 
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^^-        Carter^  but  denied  by  the  way  warden,  that  the  said  road  was  a 

Farbbb      common  highway ;  that  the  liability  to  repair  the  said  road,  if  the 

AND  ANOTHER.  Same  had  then  been  a  common  highway,  was  not  denied  by  the  said 

waywarden  on  behalf  of  the  said  parish  and  J.  W.  Carter ;  that  it 

]^'  was  admitted  that  the  above  denial  was  made  bond  Jidcy  and  that 
Highway^  the  only  question  then  before  the  justices  on  the  hearing  was 
indictmmt,  whether  the  said  road  was  a  common  highway.  The  return  then 
proceeded  as  follows :  ^^  Thereupon  evidence  was  tendered  to 
support  and  prove  that  the  said  road  was  a  common  highway. 
We  the  said  justices,  on  the  said  hearing,  in  pursuance  of  the  18th 
and  19th  sections  of  the  25  &  26  Vict,  c  61>  did  hear  and 
determine  the  matter  of  the  said  summonses  respecting  the  state 
of  the  road,  and  the  liability  of  the  party  charged  to  repair,  but 
finding  on  the  said  hearing  that  the  said  summonses  did  not  relate 
to  an  admitted  highway,  nor  were  in  respect  of  any  denial  of  a 
liability  to  repair  the  said  road,  as  an  admitted  highway  was  then 
denied  by  the  said  waywarden  on  the  behalf  of  the  said  parish  of 
Bere  Begis,  did  not  direct  a  bill  of  indictment  to  be  preferred,  and 
the  necessary  witnesses  in  support  thereof  to  be  subpoenaed  under 
the  said  19th  section,  nor  did  we  receive  or  hear  the  said  evidence 
on  behalf  of  the  said  J.  W.  Carter  in  support  of  the  said  road  being 
such  highway  as  aforesaid,  as  we  were  and  are  not  as  such  justices 
directed  or  empowered  in  and  by  the  said  19th  section  to  hear  any 
evidence  upon  or  determine  the  question  of  a  road  being  a 
highway,  or  to  direct  a  bill  of  indictment  to  be  preferred  under 
the  circumstances  hereinbefore  set  forth,  where  the  part  of  a 
road  being  a  highway  b  the  only  matter  denied,  but  the  liability 
to  repair  an  admitted  highway  is  not  denied  on  behalf  of  the 
parish." 

By  the  25  &  26  Vict  c.  61  (Highway  Act),  s.  18,  provisions 
are  enacted  for  hearing  complaints  for  the  non-repair  of  highways ; 
and  by  sect.  19  it  is  enacted  that,  *'  When  on  the  hearing  of  any 
such  summons  respecting  the  repair  of  any  highway,  the  liability 
to  repair  is  denied  by  the  wavwarden  on  behalf  of  his  parish,  or 
by  any  party  charged  therewith,  the  justices  shall  direct  a  bill  of 
indictment  to  be  preferred,  and  the  necessary  witnesses  in  support 
thereof  to  be  subpoenaed  at  the  next  assizes  •  .  .  •  against  the 
inhabitants  of  the  parish  or  the  party  charged  therewith,  for 
suffering  and  permitting  the  said  hignway  to  be  out  of  repair,**  &c. 
Coleridge^  Q.C.  {JS.  James  with  him),  appeared  in  support  of  the 
demurrer,  and  contended  that  the  return  to  the  mandamus  was 
bad,  for  that  it  was  the  duty  of  the  justices  under  the  circum- 
stances to  have  directed  a  biU  of  indictment  to  be  preferred  for 
the  non-repair  of  the  road  in  question ;  and  that  they  should  have 
gone  into  evidence  to  have  ascertained  whether  in  fact  the  road 
was  or  was  not  a  highway ;  that  they  should  either  have  ordered 
an  indictment  to  be  preferred,  or  have  gone  into  evidence  to  have 
ascertained  that  the  road  was  not  in  fact  a  highway,  and  that  so 
they  had  not  jurisdiction.  [Oockburn,  C.J. — The  object  of  the 
Legislature  seems  .to  be  to  give  the  justices  jurisdiction  only  where 
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the  road  is  an  admitted  highway.]     The  words  do  not  bear  out 
that  position.     [Blackburn,  J. — It  is  rather  absurd  to  require      fambr 
the  justices  to  go  into  evidence  and  try  the  fact  of  whether  or  not  ahd  avothkb. 
it  is  a  highway.]     It  is  the  same  in  other  inquiries.     The  jiirisdio-       j^ 

tion  of  justices  m  many  cases  depends  upon  the  existence  of  &ct8       ^' 

which  it  is  necessary  they  should  ascertain.     They  ought  not  in    Eigkwagf'^ 

this  case  to  have  acted  upon  a  mere  assertion.    [Blackbden,  J. —    induommL 

The  great  object  of  the  Legislature  was  to  give  a  summary  remedy 

for  the  repair  of  undisputed  highways/l    Reg.  v.  Amould^  (8  Ell.  & 

Bl.  560);   Ex  parte  Bartktt  (3  L.  T.  N.S.  316;  30  L.  J.  66, 

M.  C. ;   miUams  v.  Adams  (5  L.  T.  Rep.  N.  S.  790;  31  L.  J.  109, 

M.  C);  Reg.  v.  Heanar  (6  Q.  B.  745). 

Maule^  for  the  defendants,  argued  that  the  return  was  good,  for 
that  the  justices  had  jurisdiction  to  order  an  indictment  only  where 
there  is  an  admitted  lughway,  and  the  simple  question  is  the  liability 
to  repair;  that  in  the  present  case  the  defendants  admitted  their 
liabihty,  if  the  road  was  a  highway,  but  disputed  its  being  such, 
which  dispute  was  found  to  be  bond  fide  ;  ana  that  in  such  case  the 
justices  had  no  jurisdiction  to  proceed  furthers  it  being  still  open 
to  the  prosecution  to  prefer  an  indictment  in  the  ordinary  way ; 
that  the  object  of  the  Legislature  was  to  promote  speedy  repair, 
and  not  to  give  justices  a  jurisdiction  to  inquire  whether  a  road  is 
or  is  not  a  highway. 

Coleridge^  Q.C.,  was  heard  in  reply. 

CoGKBUBN,  C.  J. — I  think  the  return  to  the  mandamtts  is 
sufficient,  and  that  therefore  the  demurrer  to  it  must  be  overruled. 
I  own  I  am  of  opinion  that  the  legislation  which  we  are  called  on 
to-day  to  consider  is  not  intended  to  apply  to  the  case  of  a  disputed 
highway.  I  cannot  think  that  it  was  the  intention  of  the  Legis- 
lature, in  giving  magistrates  a  summary  jurisdiction  to  compel 
the  proper  parties  to  put  a  highway  into  repair  when  out  of 
repair,  to  substitute  this  summary  jurisdiction  of  magistrates 
for  that  of  a  jury  in  respect  of  the  trial  of  the  question  of  whether 
the  way  was  a  highway  or  not.  I  cannot  but  think  that  this 
summary  jurisdiction  was  intended  >>  be  confined  to  cases  in 
which  there  was  no  dispute  as  to  the  fact  of  the  way  being  a  high- 
way. Assume  then  that,  in  the  case  in  question,  the  way  is  a 
highway,  either  being  admitted  to  be  so  by  the  parties  interested, 
or,  if  Mr.  Coleridge^s  contention  is  right,  having  been  found  to  be 
so  by  the  evidence  which  the  magistrates  may  have  heard  upon 
the  subject,  what  construction  are  we  to  put  on  the  words  duty, 
or  obligation,  or  right,  or  rather  a  public  liability  to  repair?  I 
think  the  construction  we  must  put  upon  them  is,  that  it  pre- 
supposes the  existence  of  a  highway,  and  it  presupposes,  therefore, 
an  obligation  or  liability  on  the  part  of  some  one  to  repair  it.  But 
that  may  be  disputed,  on  the  part  of  the  parish,  upon  the  grounds 
on  which  such  an  obligation  or  liability  can  be  disputed  on  the  part 
of  those  who  are  called  upon  to  do  it,  namely,  either  because  some 
corporation  or  person  is  bound  to  do  it  ratione  tenur^ty  or  the 
road  was  not  found  to  be   set   out   with  all  the  formalities— in 
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Bfto.  which  cases  it  would  be  proper  to  dispute  the  liability.  Here  it  is 
Fabrbr     4^^^^  plain  there  is  no  dispute  on  the  part  of  the  parish  as  to  the 

▲MoiHsii.  liability  to  repair  this  road  if  it  be  a  highway ;  the  only  dispute  is 
as  to  its  being  a  highway.  I  think  my  brother  Mellor  gave  a  very 
lucid  and  satisfactory  explanation  of  the  way  in  which  the  Legis- 
lature have  proceeded  in  such  cases  to  make  the  prosecutor  under 
the  former  Act  proceed,  and  to  make  the  parish  liable  for  the 
costs,  so  as  to  protect  the  prosecutor.  The  prosecutor  is  entitled, 
as  one  of  the  public,  and  on  the  part  of  the  public,  if  it  appear  to 
him  that  a  highway  is  out  of  repair,  to  insist  on  its  being  repaired. 
Pnm&  facie  he  is  perfectly  right  in  coming  upon  the  parish,  on 
whom  the  law  casts  the  liability.  If  the  parish  seek  to  get  rid  of 
that,  it  is  reasonable  and  just  that  the  matter  should  be  dis- 
puted at  their  expense.  I  can  quite  understand,  therefore,  when 
the  Act  of  Parliament  gives  the  magistrates  a  summary  jurisdic- 
tion to  enforce  the  repair  of  a  highway  which  is  out  of  repair  by 
the  orders  which  they  are  authorised  to  make  under  the  sections 
of  these  Acts  of  Parliament,  that  the  Legislature  should  go  on 
to  say,  if  this,  being  a  highway,  and  being  out  of  repair,  and 
primA  facie  the  parish  against  whom  the  proceeding  is  taken  being 
liable  to  repair,  if  that  liability  is  disputed  on  the  ground  that 
some  one  else  is  liable,  and  they  be  called  upon  bv  indictment, 
that  the  costs  of  that  indictment  shall  fall  on  the  pansh  seeking  to 
get  rid  of  the  liability.  The  case  of  Reg.  v.  Heanor  is  an  authority 
the  other  way,  because  the  magistrates,  if  Mr.  Coleridge  is  right, 
would  have  had  jurisdiction  in  the  first  instance.  We  cannot  say 
the  magistrates  nave  now  jurisdiction  to  order  an  indictment  to 
be  preferred,  and  therefore  the  costs  of  the  indictment  cannot 
be  fixed  on  the  parish  at  all,  because  it  is  not  ascertained  that 
this  is  a  highway.  But  there  is  the  case  of  Ex  parte  Bartlett, 
in  which  an  opinion  of  Hill,  J.,  is  pronounced  upon  this  very 
question;  and  I  am  always  too  happy  to  be  able  to  fortify 
my  own  opinion  by  anythmg  that  has  fallen  from  that  most 
eminent  and  learned  judge.  He  says, ''  Sects.  94  and  95  of  the 
old  Act  apply  only  to  cases  of  admitted  highway.  In  order  to 
give  the  justices  jurisdiction  to  make  the  order,  the  road  must  be 
a  highway  and  it  must  be  out  of  repair ;  the  latter  fact  is  to  be 
ascertained  by  the  justices  in  person  or  by  sending  a  surveyor; 
and  if  the  highway  be  found  out  of  repair  and  the  liability  to 
repair  is  denied,  the  justices  are  then  to  order  an  indictment  to  be 
preferred.  But  if  the  two  facts  do  not  co-exist,  the  justices  have 
no  jurisdiction  to  direct  an  indictment"  Then  comes  the  question 
of  liability  to  repair;  if  that  only  is  disputed  'Hhe  justices  are 
then  to  order  an  indictment  to  be  preferred ;"  that  is,  provided 
these  facts  co-exist,  not  otherwise.  I  think  that  is  the  true  expla- 
nation of  this  legislation,  applicable  as  much  to  one  act  as  to  the 
other;  and  consequently,  under  the  circumstances  of  this  case, 
the  justices  are  not  justified  in  ordering  the  indictment  to  be  pre- 
ferred. Therefore,  in  setting  forth  those  facts  in  the  return, 
though  there  may  be  parts  as  to  which  the  magistrates  may 
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possibly  be  in   error   (on  which  I  pronounce   no   opinion)  in       R»<** 
declining  to  exercise  jurisdiction,  I  tlunk   on  the  face  of  the      ^^^ 
return  they  have  stated  quite  sufficient  to  entitle  them  to  our  amd  ahothbiu 

ju^ment.  

ffLACKBUBN,  J. — I  am  of  the  same  opinion,  that  the  return  is  ^^' 
good,  and  that  consequently  our  judgment  must  be  given  for  the  in^AuN^— 
defendants.  The  question  really  turns  entirely  upon  the  construe-  ^i^dicimeiu. 
tion  of  three  sections  in  the  New  Highway  Act,  17,  18,  and  19, 
but  the  construction  of  those  sections  depends  greatly  upon  the 
construction  of  the  94th  and  95th  sections  of  the  5  &  6  Will  4, 
which  are  not  repealed,  but  which  are,  as  it  were,  in  the  same  Act 
of  Parliament,  for  the  two  Acts  are  to  be  taken  together.  I  very 
much  agree  with  my  Lord  for  the  reasons  he  has  given,  and  I 
am  chiefly  influenced  by  looking  to  the  object  which  the  Legisla- 
ture had  in  view.  The  object  of  the  Legislature  was  this: 
when  there  are  highways  in  a  parish  the  public  have  a  right 
to  have  them  repaired  except  in  the  exceptional  cases  where  they 
have  been  dedicated  recently  without  a  proper  certificate,  and  no 
one  is  bound  to  repair.  But  the  remedy  at  common  law  is  by 
indicting  the  persons  liable  to  repair.  The  main  object  of  the 
Legislature  was  this:  where  there  is  a  highway  out  of  repair 
in  a  parish,  there  shall  be  a  summary  remedy  by  having  the 
persons  bound  to  repair  summoned,  and  for  that  purpose  the 
justices  have  jurisdiction  by  sects.  94  and  95.  Tnen  the 
general  rule  of  all  such  legislation  is  pointed  out  in  S^.  v. 
Bartletty  that  summary  jurisdiction  should  be  given  where  there 
are  no  questions  of  title  involved,  and  title  is  not  for  the 
justices  to  decide  upon  unless  there  be  something  to  indicate 
it  was  intended  they  should  do  sa  It  may  very  well  be,  and 
indeed  it  was  so  in  the  case  cited  of  Williams  v.  Adams,  that 
where  the  terms  of  the  statute  are  such  as  to  show  that  the 
question  of  title  is  involved,  the  duty  of  the  justices  is  to  do 
as  was  done  in  that  case,  as  pointed  out  by  Mr.  Justice  Cromp- 
ton.  The  magistrates  have  entrusted  to  them  a  summary  juris- 
diction, but  the  general  rule  is,  that  they  are  not  to  have  that 
summary  jurisdiction  on  questions  of  right  and  title,  where  that 
right  and  title  is  bond  Jide  in  dispute.  In  the  particular  enact- 
ment now  in  question,  according  to  the  general  principle  which 
1  have  explained,  the  justices  can  only  have  jurisdiction  to  order 
repairs  by  persons  liable;  they  have  not  entrusted  to  them  any 
liability  of  determining  whether  it  was  a  highway  at  alL  The 
Legislature,  in  the  94th  section  of  the  5  &  6  Will.  4,  gives  the 
justices  jurisdiction  to  convict  persons  liable  if  a  road  is  out 
of  repair,  and  to  order  them  to  repair  it,  and  provides  for  the 
manner  in  which  such  repairs  are  to  be  done.  Evervthing  else 
is  left  untouched,  and  upon  the  true  construction  of  the  statute, 
if  there  were  nothing  more,  one  would  have  said,  if  it  is  band 
fete  disputed  that  this  is  a  highway,  or  that  the  party  called  upon 
is  liable,  these  are  matters  of  right,  and  the  justices  must  hold 
their  hands.    Then  at  the  end  of  the  94th  section  there  comes  this 
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ItM.       proviso :  ^'  Provided^  nevertheless,  that  the  said  justices  shall  not  have 

^'  powerto  make  such  order  as  aforesaid."  Whetherthat  means  tlie  con- 

.  AiTD  AiroTHEB.  vlction  as  well  as  the  order  to  repair  I  will  not  for  the  moment  inquire ; 

the  granunatical  meaning  of  the  words  would  be  the  order  only ; 

]^^'  the  common  sense  meaning  would  be  the  order  or  conviction  :  but 
Siffkwa^^  it  is  ^^  provided,  nevertheless,  that  the  said  justices  shall  not  have 
JmXetmmL  power  to  make  such  order  as  aforesaid  in  any  case  where  the  duty 
or  obligation  of  repairing  the  said  highway  comes  in  question.'' 
Now,  no  doubt  the  duty  and  obligation  of  repairing  the  highway, 
in  one  sense,  may  be  said  to  come  in  question  where  it  is  asserted 
not  to  be  a  highway.  No  doubt  also  if  it  is  denied  that  it  is  a 
highway,  nobody  has  a  duty  to  repair  it ;  but  that  is  a  strained 
sense  of  the  words.  I  think  that  the  Legislature  must  be 
held  to  use  the  words  in  the  sense  of  there  being  a  duty  and 
obligation  to  repair,  as  distinct  from  the  fact  of  being  out  of 
repair.  The  proviso  is  put  in  as  to  the  duty  or  obligation  coming 
in  question  for  the  purpose  of  introducing  the  95th  section, 
which  is,  *'  If,  on  the  hearing  of  any  such  summons  respecting 
the  repair  of  any  highway,  the  duty  or  obligation  of  such  repairs 
is  denied  by  the  surveyor,  the  justices  may  order."  I  think, 
taking  a  view  principally  influenced  by  the  object  of  the  Legis- 
lature, the  meaning  is,  where  it  is  a  highway  with  the  duty 
and  obligation  denied,  then,  and  then  only,  shall  there  be  an 
indictment ;  and  those  are  almost  the  words  which  my  brother  BUll 
used  in  the  ca^e  referred  to,  and  though  the  point  did  not  exactly 
arise,  and  it  is  noc  a  precise  decision  in  point,  yet  Hill,  J.,  in  such 
cases  was  a  very  learned  and  accurate  judge,  and  his  dictum,  though 
not  an  authority,  is  of  great  weight.  Then  comes  the  other 
question.  The  new  Act  altered  the  section,  and  the  words  are 
changed ;  instead  of  sajring  ^*  duty  and  obligation  to  repair  "  thejr 
say  **  liability  to  repair."  Now,  it  is  very  easy  to  say  that  liability 
differs  from  duty  and  obligation.  I  think  the  meaning  is  the  same. 
Mbllob,  J. — I  am  entirely  of  the  same  opinion.  I  think  that 
the  return  does  sufficiently  show  a  good  reason  why  the  magistrates 
did  not  proceed  to  make  the  order  desired.  It  certainly  appears 
to  me  that,  when  we  come  to  consider  carefully  the  various  sections 
which  bear  upon  this  matter,  the  object  of  the  Legislature  seems 
to  have  been,  with  regard  to  highways,  that  where  it  shall  be 
disputed  to  be  a  highway  it  must  be  left  to  the  ordinary  mode  of 
enforcement  by  indictment.  It  is  not  as  if  the  statute  took  away 
the  power  of  any  private  prosecutor — there  might  be  good  reason 
for  supposing  in  an  ordmary  case  the  magistrates  might  make 
inquiry  as  to  that ;  but  it  is  left  to  a  private  prosecutor,  in 
every  case  where  it  is  disputed  whether  it  be  a  highway  or  not, 
to  prosecute  in  the  ordinary  course  by  indictment;  but  where 
the  parish  are  prosecuted,  and  it  is  a  highway,  and  the  parish 
admitting  the  primd  facie  liability  to  repair,  as  being  bound  to 
repair  all  its  highways,  when  they  say,  we  agree  that  this  is  a 
highway,  but  we  dispute  the  liability  to  repair  because  there  is 
a  liabiUty  ratiane  tenura^  or  on  any  other  grounds,  or  that  the 
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« 

formalities  <»f    tbe   Highway  Act  are  not  complied  with — tiie        ^^a^- 

{'urisdiction  was  intended  to  be  confined  to  cases  of  that  sort,      fakbcb 
because  the  magistrates  are  required  to  make  an  order.     It  might  amd  ahoxhb 

be  just,  no  doubts  to  say  in  every  case  they  shall  inquire,  and        

order  an  indictment;  but  I  think  that  is  shown  clearly  not  to  ^ff^ 
have  been  the  jurisdiction  which,  as  decided  by  Reg.  v.  Heanar,  Higkwa^^ 
was  given  to  them  under  the  former  Act  of  Parliament  And  indieimmL 
I  think  that  case,  so  far  from  that  being  an  authority,  and  sup- 
porting Mr.  Coleridge's  argument,  bears  the  other  way.  That 
Eroceeded  upon  the  ground  that  there  never  was  any  jurisdiction, 
ecause,  in  fact,  the  road  was  not  a  highway.  Now  in  this  par- 
ticular case,  the  words,  as  my  brother  Blackburn  has  mentioned, 
are  changed ;  but  when  you  come  to  look  at  the  section,  '^  If  on 
the  hearing  of  any  such  summons  respecting  the  repair  of  any 
highways,  the  dutv  or  obligation  of  such  repair  is  denied  by  the 
surveyor  on  behalf  of  the  inhabitants  of  the  parish,''  and  so  on, 
then  the  proceedings  are  to  take  place,  as  it  is  suggested  they 
ought  to  do ;  and  if  it  had  been  intended  they  shduM  have  the 
effect  contended  for  by  Mr.  Coleridge,  one  does  not  see  why  the 
words  should  not  have  been  *^  respecting  the  repair  of  any  high- 
way, where  the  fact  of  its  being  a  highway,  or  the  liabilibr  to 
repair  is  denied ;"  then  Mr.  Coleridge's  argument  would  have  been 
perfectly  right.  These  words  are  not  found  in  the  Act ;  I  can  see 
no  reason  why  they  are  excluded.  Upon  these  grounds  I  entirely 
agree  with  my  Lord  and  my  brother  Blackburn,  and  that  the  facts 
stated  on  this  return  are  sufficient  to  discharge  the  justices  under 
the  circumstances. 

Shee,  J. — I  am  of  the  same  opinion,  and  I  will  not  repeat  what 
has  been  said  by  my  learned  brothers ;  but  it  appears  to  me  that 
the  return  which  the  justices  have  made  to  this  mandamtis  is  a 
good  return.  They,  in  fact,  return,  We  have  not  directed  an 
indictment  because  our  jurisdiction  under  the  19th  section  of  the 
25  &  26  Vict.  c.  61,  is  confined  to  cases  of  undisputed  highways, 
and  to  cases  in  which  the  liability — there  being  a  liability  on 
some  one  to  repair — is  disputed  by  the  party  charged  with  it. 
Now,  I  confess  that,  during  the  course  of  the  argument,  I  had 
some  doubts  upon  the  construction  of  the  previous  Act  of  Parlia- 
ment, the  94tb  and  95th  sections  of  5  &  6  Will.  4,  c  50;  but 
it  seems  to  me  that  the  alteration  of  the  wording  of  that 
statute  in  the  25  &  26  Vict,  tends  strongly  to  support  the  view 
the  Court  are  taking  of  the  construction  of  the  19th  section. 
Under  the  former  Act  the  justices  were  not  to  have  power  to  make 
an  order  where  the  duty  or  obligation  of  repairing  a  highway 
came  in  question ;  but  where  the  duty  or  obligation  of  making 
such  repairs  is  denied  by  the  surveyor  on  behalf  of  the  parish,  then 
they  were  to  direct  a  biU  of  indictment  to  be  preferred.  Now  it  was 
the  duty,  except  under  very  special  circumstances,  of  the  surveyor  of 
the  highways  to  see  that  the  highways  in  the  parish  were  repaired ; 
and  it  may  well  have  been  doubted,  as  in  fact  it  was  douoted  in 
several  cases  to  which  our  attention  has  been  directed  in  the  course 
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Hco.  of  the  argument)  whether,  under  these  sections  where  the  duty  to  re- 
Farkbr  P^  ^^^  nigh  way  comes  in  question,  the  surveyor,  by  not  repairing, 
B  AHoiHu.  has  not  kept  within  his  duty,  because  it  was  not  a  mghway ;  there 
is  no  obligation  because  it  was  not  a  highway.  I  think  the  cases 
that  have  been  referred  to  {Reff,  y.  Justices  of  Surrey ,  Reg.  y.Heanor, 
fftghtcojf—  and  JEx  parte  Bartlett)  have  put  a  construction  upon  the  Act  of 
Parliament,  that  the  jurisdiction  of  the  justices  was  confined  to 
cases  in  which  it  is  admitted  that  it  was  a  highway  and  the  person 
charged  denied  his  liability  to  repair  that  highway.  And  when 
another  Act  of  Parliament  was  passed,  the  words  were  changed, 
and  it  seems  to  me  in  a  way  to  make  the  doubt  which  had  arisen  in 
the  former  Act  of  Parliament  less  likely  to  arise  again ;  for,  instead 
of  the  words  '^duty  or  obligation  of  repairing  "  in  the  95th  section 
of  5  &  6  Will.  4,  the  word  ^'  liability "  is  used ;  therefore  the 
jurisdiction  of  the  justices  is  confined  to  cases  in  which  the  way 
is  admitted  to  be  a  highwav  and  the  liability  only  disputed. 
Therefore,  it  appears  to  me,  that  the  return  of  the  mandamus  is 
a  good  one. 

Judgment  far  Ae  defendants. 

Attorney  for  the  Crown,  E,  A.  James. 

Attorneys  for  the  defendants,  Bell^  Steward,  and  Lloyd. 
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COURT  OP  QUEEN'S  BENCH. 

January  24, 1866. 

(Before  Cockbukn,  C.  J.,  and  Shee,  J.) 

Reg.  v.  Inhabitants  of  Ashbt  Folville.  (a) 

ISghway-^Indictment  for  non-repair^-IAabUity  to  repair  highway  in 

another  parish. 

To  an  indictment  for  non-repair  of  a  highway  in  parish  A.^  it  was 
pleaded  that  the  parish  of  G,  was  bound  from  time  immemorial  to 
repair  such  highway  in  consideration  of  levying  and  receiving  rates  in 
respect  of  lands  in  parish  ^.,  adfacent  to  such  highway,  Replicationy 
that  the  agreement  referred  to  in  the  plea  was  put  an  end  to  by  notice: 

HMy  the  replication  was  a  good  answer  to  the  plea. 

SembUy  there  is  no  sufficient  authority  for  holding  that  one  parish  can  be 
liable  by  prescription  to  repair  a  highway  in  another  parish.  But  at 
aU  events,  there  must  be  shown  to  have  been  a  sufficient  consideration 
which  existed  cotemporaneously  with  such  UMlity, 

AN  indictment  was  found  against  the  inhabitants  of  Ashby 
Folville,  at  the  Quarter  Sessions  at  Leicester,  in  January 
1864,  for  the  non-repair  of  a  highway  in  their  parish  extending 
from  Rearsly  to  Great  Dalby,  and  thence  to  Foster's  field,  con- 
taining a  length  of  616  yards. 

The  defen£ints  pleaded  the  following  plea : 

And  Charles  Payne  and  Thomas  BlacK,  two  of  the  inhabitants 
of  the  said  parish  of  Ashby  Folville,  by  Haxby,  their  attorney,  for 
themselves  and  the  rest  of  the  inhabitants  of  the  said  parish,  came 
into  Court  here,  having  heard  the  said  indictment,  and  say  that  to 
a  portion  of  the  said  highway  extending  from  the  said  cross  road, 
the  said  Foster's  field,  being  of  the  length  in  said  indictment 
mentioned,  from  the  middle  of  the  said  way  unto  the  side  abutting 
upon  certiun  fields  in  the  said  parish  of  Ashby  Folville,  our  Lady 
the  Queen  ought  not  further  to  prosecute  the  said  indictment 
agunst  the  inhabitants  of  the  parish  aforesud,  because  they  say 
tbit  as  to  the  said  part  of  the  said  highway,  the  inhabitants  of  the 
parish  of  Gktddesby,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  and  by  reason  and  in  consideration  of  levying  and 

(a)  Beported  by  JoHV^TBOMPioir,  Esq^  Barrister-at-LAW. 
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receiving  from  time  to  time  certain  rates  and  charges  in  respect  of 
Inhabttants  ^^^^^^  lands  in  the  said  parish  of  Ashby,  adjacent  to  the  said 
highway,  have  repaired  and  amended,  and  ought  to  repair  and 
amend  the  said  part  of  the  said  highway  when  and  so  often  as 
there  should  be  occasion,  as  the  said  inhabitants  of  the  said  parish 
of  Gaddesby  hitherto  were  used  and  accustomed,  and  still  of  right 
ought  to  do,  and  this  they  are  ready  to  verify.  Wherefore  as  to 
such  portion  of  the  said  highway  they  pray  judgment,  and  that 
they  and  the  rest  of  the  inhabitants  of  the  said  parish  of  Ashby 
may  by  the  Court  here  be  dismissed  and  discharged  from  the 
premises,  and  as  to  the  residue  of  the  said  highway  in  the  said 
indictment  described,  they  say  they  are  not  guilty  of  the  premises 
in  the  said  indictment  charged,  and  of  this  they  put  themselves 
upon  the  country. 

Replication:  And  hereupon  the  Melton  Mowbray  District 
Highway  Board,  who  prosecute  for  our  said  Lady  the  Queen  in 
this  behalf,  say  that  by  reason  of  anything  alleged  in  the  said 
firstlynmentioned  plea,  above  pleaded  in  bar,  our  said  Lady  the 
Queen  ought  not  to  be  precluded  from  prosecuting  the  said 
indictment  against  the  said  inhabitants  of  the  said  parisn  of  Ashby 
Folville,  because  they  say  that  the  said  agreement  in  the  said  plea 
mentioned  was  put  an  end  to,  and  duly  determined  by  notice  in 
that  behalf.  Wherefore  they  pray  judgment,  and  that,  &c.,  and 
the  said  Melton  Mowbray  District  Highway  Board  who  prosecute 
as  aforesaid,  as  to  the  plea  of  Charles  Payne  and  Thomas  Black, 
by  them  lastly  above  pleaded,  and  whereof  they  have  put  them- 
selves upon  the  country,  do  the  like,  and  whereupon  the  said 
Charles  JPayne  and  Thomas  Black  say  that  the  said  replication  is 
no  answer  to  the  plea  therein  pleaded  to,  and  whereupon  the  said 
Melton  Mowbray  District  Highway  Board,  who  prosecute  as 
aforesaid,  say  that  the  said  replication  is  an  answer  to  that  plea. 

The  jury  found  a  verdict  oi  not  guilty. 

Error  was  then  assigned :  That  in  the  record  and  process  afore- 
said, and  also  in  the  giving  of  judgment  aforesaid  against  our  said 
Lady  the  Queen,  there  is  manifest  error  in  this,  to  wit;  that  the  plea 
of  the  defendants  hy  them  firstly  above  pleaded,  is  not  sufficient  in 
law  to  warrant  the  judgment  against  our  said  Lady  the  Queen  now 
given,  therefore  in  that  there  is  manifest  error.  There  is  also  error 
in  this,  that  by  the  said  record  it  appears  that  judgment  upon  the 
demurrer  to  the  replication  to  the  said  first  plea  was  given  against 
our  said  Lady  the  Queen,  whereas  judgment  by  the  law  of  this 
realm  of  England  ought  to  have  been  given  for  our  said  Lady  the 
Queen,  therefore  that  there  is  manifest  error ;  and  the  said  Melton 
Mowbray  District  Highwav  Board,  who  prosecute  for  our  said 
Lady  tlte  Queen  in  this  behalf,  pray  that  judgment  aforesuid,  in 
this  record  aforesaid,  may  be  reverse<}  and  annulled,  and  be 
absolutelv  held  for  nothing,  and  that  they  may  be  restored  to  the 
common  law  of  this  realm,  and  to  all  things  which  they  have  lost 
on  the  present  occasion. 

The  points  for  the  plaii^tiffs  in  error  were  as  follows :  That  the 
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judgment  is  erroneous  on  account  of  each  and  all  of  the  errors 
specially  assigned^  and  in  particular  that  the  defendant's  first  plea 
alleges  that  the  inhabitants  of  the  parish  of  Gaddesby  had  im- 
memorially  repaired  and  amended  and  ought  to  repair  and  amend 
part  of  the  public  highway  lying  in  the  parish  of  Ashby  Folville 
set  out  in  the  indictment,  and  that  the  said  plea  alleges  no  sufficient 
consideration  to  support  such  a  liability.  That  the  replication  to 
the  said  plea  is  a  good  answer  thereto,  since  an  agreement  of  the 
nature  alleged  in  the  plea  is  determinable  by  notice,  and  the  said 
replication  alleges  that  the  said  agreement  was  in  fact  determined 
by  notice. 

SiUs  and  Inglesant^  for  the  Crown.  R.  v.  St.  Giles  (5  M.  &  S. 
260);  R.  V.  Ecclesfield  (1  B.  &  Aid.  348);  R.  v.  St  Geo.  Hanover 
Square  {S  Camp.  222);  R.  v.  Stoughton  (2  Wms.  Saun.  159J); 
R.  V.  Liverpool  (3  East  86) ;  Dawson  v.  WiUaughby  (34  L.  J.  37, 
M.C.) 

MelUshf  Q.  C,  and  Merewether,  for  the  defendanta  R.  v.  Ragley 
(12  Mod.  409);  R.  v.  Machynlleth  (2  B.  &  C.  166);  A  v.  East- 
rington  (5  A.  &  E.  765).  Cur.  adv.  vult. 

CoCKBUBN,  C.J. — This  was  a  case  arising  on  an  indictment 
against  the  defendants,  the  parish  of  Ashby  Folville,  for  non-repair 
of  a  highway.  The  defendants  pleaded  that  as  to  a  portion  of  the 
highway  in  question,  another  parish,  namely,  the  parish  of  Gad- 
desby, nad,  from  time  immemorial,  by  reason  and  in  consideration 
of  levying  and  receiving  from  time  to  time  certain  rates  and  charges 
on  and  in  respect  of  certain  lands  in  the  said  parish  of  Ashby, 
adjacent  to  the  said  highway,  repaired  and  were  bound  to  repair 
the  said  portion  of  the  highway.  To  this  plea  there  was  a  replica- 
tion that  the  agreement  in  the  plea  was  put  an  end  to,  and  duly 
determined  by  notice  in  that  behalf.  To  this  replication  there  was 
a  demurrer,  and  judgment  having  been  given  thereon  for  the  defen- 
dants by  the  Court  of  Quarter  Sessions,  error  was  brought  to  this 
Court.  The  case  was  argued  before  my  brother  Shee  and  myself, 
and  after  argument  we  took  time  to  consider,  in  order  to  look  into 
the  cases  with  a  view  of  satisfying  ourselves  whether  there  was 
any  sufficient  authority  for  holding  that  a  parish  could  be  liable 
by  prescription  to  repair  a  highway  situate  in  another  parish.  The 
only  positive  authority  for  the  affirmative,  that  we  have  been  able 
to  discover,  is  to  be  found  in  a  case  of  R.  v.  Ragley  (12  Mod. 
Rep.  409),  in  the  course  of  which  the  following  passage  occurs, 
apparently  as  having  fallen  from  Holt,  C J. :  *^  A  parish  of  com- 
mon right  ought  to  repair  their  highways,  but  by  prescription  one 
parish  may  be  bound  to  repair  the  way  in  another  parish."  The 
case  is,  however,  so  loosely  reported,  that  it  is  difficult  to  see  to 
what  point  in  the  case  this  dictum  can  have  had  reference.  No 
question  arose  as  to  the  liability  of  a  foreign  parish  to  repair.  The 
case  was  one  in  error  from  a  judgment  on  an  indictment  at  the 
Quarter  Sessions  for  non-repair  of  a  highway  between  A.  and  B., 
in  the  parish  of  Bagley,  the  exceptions  being  that  it  did  not 
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^■<»-       appear  in  what  parish  the  way  was,  as  B.  alone  might  be  in  the 
ivHAMFAim  P^s^  of  Ragley ;  secondly,  that  the  jadgment  was  *'  extrahatur  et 
Absbt  of     levetur^  instead  of  "  levetur  et  extrahatur  J*     On  this  latter  excep- 
FoLYiLLE.     tion   the  judgment   was  reversed.      The   dictum    in    question, 
therefore,  if  it  ever  fell  from  the  Chief  Justice,  which,  look- 
ing to  the  looseness  of  the  report,  may  be  thought  doubtful, 
was  altogether  unnecessary  to  the  decision  of  the  case.      We 
do  not    think    that    this    is  an  authority,  nor    have  we  suc- 
ceeded in  finding  any  other  which,  as   it  seems    to   us,  would 
justify  us  in  holding  that  such   a  liability  can  exist.      In  R. 
V.  Ecclesfield^  it  was  held  that  where  there   are   several   town- 
ships in  one  parish,  a  particular  township  may  by  immemorial 
usage  be  liable  to  repair  its  own  roads  as  distinct  from  the  parish 
at  large.    But  this  is  obviously  a  very  different  thing  from  holding 
that  a  parish  can  be  bound  by  prescription  to  repair  roads  not 
within  its  own  ambit.     In  R.  v.  St  Giles^  Cambridge  (5  M  &  S. 
260)  it  was  not  necessary  to  decide  the  point,  as  it  was  there  held 
that,  at  all  events,  such  a  liability  could  not  exist  except  on  good 
and  sufficient  consideration,  and  in  that  case  no  consideration 
appeared.     Now  it  being  the  general  law  that  each  parish  shall 
maintain  its  own  highways  except  where  by  reason  of  tenure  some 
particular  individual  is  bound  to  repair,  and  as  it  is  certainly  more 
consistent  with  general  convenience  that  each  parish  shall  main- 
tain its  own  roads,  than  that  the  repair  of  the  highways  in  one 
parish  shall  be  done  by  the  inhabitants  of  another,  more  especially 
as  the  machinery  established  by  statute  for  insuring  the  repair  of 
parish  highways  and  finding  funds  for  that  purpose  would  not  be 
applicable  to  repairs  to  be  done  by  a  foreign  parish,  we  are  strongly 
disposed  to  think  that  in  the  absence  of  a  direct  decision  on  the 
point  we  should  not  be  warranted  in  holding  that  such  a  liability 
can  possibly  exist  in  point  of  law.     Upon  further  consideration, 
however,  we  think  it  unnecessary  to  decide  the  case  on  this  ground. 
The  case  of  R.  v.  St.  Gilesy  Cambridge^  clearly  establishes  that  a 
prescriptive  liability  could  not  arise  except  on  sufficient  consider- 
ation, and  it  appears  to  us  that  the  consideration  set  forth  in  the 
defendants'  plea  is  altogether  insufficient  to  support  the  alleged 
liability  of  the  parish  of  Gaddesby.    The  consideration  is  stated  to 
be  the  levying  and  receiving  by  the  latter  parish  of  the  rates  and 
charges  on  and  in  respect  of  the  lands  in  the  parish  of  Ashby  Folville 
adjacent  to  the  said  highway.    But  it  is  obvious  that  no  such  right 
can  in  law  exist    The  right  to  levy  rates  is  the  creature  of  statutory 
legislation.    The  rates  can  be  levied  and  taken  only  by  those  to  whom 
the  statutory  power  is  given.    If  the  occupiers  of  this  district  were 
to  refuse  to  pay  the  rates  it  is  plain  that  the  parish  of  Gaddesby 
would  have  no  power  to  compel  payment.     Neither  would  the 
parish  of  Ashby  Folville  be  warranted  in  levying  the  rates  with  a 
view  to  handing  them  over  to  Graddesby,  inasmuch  as  the  former 
parish  would  only  be  justified  in  making  and  levying  highway 
rates  in  respect  of  such  highways  as  it  was  bound  to  repair.     We 
ate  of  opinion,  therefore,  l£at  the  alleged  consideration  is  illusory 
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and  bad,  and  that  the  liability  of  Gaddesby  consequently  fails. 
Independently,  however,  of  the  objection  arising  on  the  insuffi- 
ciency of  the  conidideration,  the  nature  o^*  the  consideration  stated 
is  of  itself  fatal  to  the  case  of  the  defendants.     It  is  clear  that  if  a 

f)ari8h  can  be  liable  to  repair  the  roads  in  another  parish,  such 
iability  must  date  beyond  the  time  of  legal  memory.  But  the 
consideration  must  have  been  coeval  with  the  liability,  and  must, 
therefore,  also  have  existed  from  time  immemoriaL  But  here  the 
consideration  bein^  the  right  to  levy  rates  and  charges,  inasmuch 
as  the  levying  of  highway  rates  arises  from  statutes  passed  long 
since  the  time  of  le^al  memory,  it  follows  that  the  repair  of  this 
particular  highway  by  the  parish  of  Gaddesby  must  have  been 
posterior  to  that  time.  And  this  again  is  fatal  to  the  liability  of 
Gaddesby  as  relied  on  by  defendants.  The  proper  conclusion  is, 
therefore,  we  think,  that  the  repair  of  this  highway  by  the  parish 
*of  Gaddesby  resulted  from  some  arrangement  come  to  between 
these  parishes  from  considerations  of  mutual  convenience,  and 
which,  therefore,  could  at  any  time  be  put  an  end  to  by  either,  and 
it  appears  by  the  record  that  notice  was  given  to  put  an  end  to  it 
on  the  part  of  Gaddesby.  We  are,  therefore,  of  opinion  that  the 
plea  is  on  the  face  of  it  bad,  and  that  on  the  demurrer  to  the 
replication  there  should  have  been  judgment  for  the  Crown.  The 
judgment  of  the  quarter  sessions  must,  therefore,  be  reversed. 

Judgment  for  Crown, 
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WESTERN  CIRCUIT. 

Somerset  Summer  Assizes,  1866. 

fFeHs,  August  6. 

(Before  Mr.  Jastice  Btles.) 

Reg.  v.  Beater  and  Shore,  (a) 

Deposiiion  of  sick  witness — Dse  of  same  before  the  grand  jury — Proof 
in  presence  of  the  accused  by  the  presiding  Judge, 

Before  the  depositions  of  a  witness  who  is  too  iU  to  travel  can  be  given  in 
evidence  before  the  grand  jury^  the  judge  who  presides  must,  by 
evidence  in  the  presence  of  the  accused ,  saJHsfy  himself  of  the  existence 
of  the  facts  whichj  under  sect.  VI  of  the  WS^  i2  Vict.  c.  42,  make  such 
deposition  evidence. 

THE  two  prisoners  were  committed  to  trial  upon  a  charge  of 
having  uttered  certain  counterfeit  coin^  knowing  the  same 
to  be  counterfeit. 

Whilst  the  bill  of  indictment  was  under  the  consideration  of 
the  grand  jury,  their  foreman  came  into  court  and  informed  his 
Lordship  that,  in  consequence  of  the  absence  of  a  material  witiiess 
through  illness  (as  he  was  informed),  it  would  be  necessary  for 
them  to  have  her  deposition  read  before  thej  could  fleal  with  the 
bilL 

Btles,  J.,  informed  the  grand  jury,  that  before  the  depo- 
sition could  be  read  by  them  it  must  be  proved  in  court  before 
him  that  the  witness  was  too  ill  to  attend,  and  that  it  was  taken 
in  conformity  with  the  statute  (i),  and  that  the  prisoner  must  be 
brought  into  Court  to  hear  the  evidence  given. 

(a)  Beported  bj  Ei  W.  Cox,  Esq ,  Barrister-at-Law. 
(ft)  Bj  sect.  17  of  the  11  &  12  Vict  o.  42,  after  proTiding  for  the  manner  in  which 
depontions  before  joatioea  are  to  be  taken  upon  charges  of  indictable  offences,  it  is  ensoted, 
that  **  if  upon  the  trial  of  the  person  so  accnsed  as  first  aforesaid  it  shall  be  proved  bj  the 
oath  or  affirmation  of  any  credible  witness  that  any  penon  whose  deposition  shall  hate  been 
taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if,  also,  it  be  proved  that 
snch  deposition  was  taken  in  the  presence  of  the  person  so  accnsed,  and  that  he  or  his  ooansel 
or  attorney  had  a  ftUl  opportonity  of  cross-examining  the  witness,  then,  if  snch  depbsition 
purport  to  be  signed  by  me  justice  by  or  before  whom  the  same  purports  to  have  been  taken, 
it  shall  be  lawful  to  read  such  deposition  as  evidence  in  such  prosecution  without  further  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in  fact  signed  by  the  justice 
purporting  to  sign  the  same." 
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T.  W.  SaunderSffor  the  prosecution,  suggested  that  such  a  course        ^^' 
was  unusual^  and  might  lead  to  great  practical  inconvenience ;  that  bsaveb  and 
the  grand  jury  could  themselves  ascertain  the  facts  necessary  to      Shobb. 
justify  the  reading  of  the  deposition ;  and  that,  as  the  evidence  of       ^TTT 

the  illness  of  the  witness,  &c.,  must  ultimately  be  given  in  the       ' 

full  Court  upon  the  trial,  and  the  proceedings  before  the  grand  DpotUion  of 
jury  are  ex  parte j  no  prejudice  could  arise  to  the  prisoners  by  the    •»«*«'''"«*'• 
depositions  being  at  once  sent  before  such  jury. 

!&TL£8,  J.,  said  he  had  well  considered  the  point,  and  was 
satisfied  that  before  the  deposition  could  be  used  by  the  grand 
jury,  be  must  be  satisfied  that  the  witness  was  too  ill  to  attend, 
and  that  it  had  been  properly  taken. 

The  prisoners  were  then  placed  in  the  dock,  and  informed  of 
what  was  intended  to  be  done.  Evidence  was  then  given  that  the 
witness  was  so  ill  as  not  to  be  able  to  travel,  and  that  the  depo- 
sition had  been  properly  taken,  whereupon  his  Lordship,  havmg 
expressed  himself  as  satisfied,  the  deposition  was  sent  before  the 
grand  jury,  {a) 

(a)  It  M  impossible  not  to  peronre  that  the  praetioe  thus  esUUiahed  bj  the  learned  jadge 
ia  likelj,  io  certain  eaaee,  to  lead  to  very  great  embarraasment  in  the  adminiatration  of 
criminal  jnetice.  To  say  nothing  of  the  ctae  where  the  defendant  is  in  actual  custody,  when, 
if  a  lengthy  trial  is  going  on,  the  grand  jnry  may  be  kept  waiting  the  better  part  of  a  day 
until  the  Coort  has  leisure  to  adopt  the  ooorse  pointed  out,  it  ia  difficult  to  understand  how 
in  many  cases,  where  the  defendant  is  upon  baU,  any  bill  whatever  can  be  found  by  the  grand 
jury.  According  to  the  ruling  of  the  learned  judge,  the  proof  of  the  inability  of ''the  witness 
to  attend,  and  that  the  deposition  has  been  properly  taken,  must  be  given  before  the  presiding 
jud^  himself  and  m  the  pruenct  of  the  aecuted.  Now,  when  an  aoonsed  b  at  Urge  upon 
bail,  he  is  under  no  obligation  to  surrender  until  a  bill  of  indictment  against  him  is  actually 
found,  for  until  such  an  event  arises  there  is  nothing  for  him  to  answer.  If,  therefore,  the 
actual  presence  of  the  accused  is  necessary,  and  he  does  not  choose  to  surrender,  we  do  not 
see  how  the  evidence  can  be  given.  If  the  evidence  of  the  sick  witness  is  essential  to  the 
finding  of  the  bill  of  indictment,  and  it  is  neeeesary  that  the  judge  who  presidea  should,  by 
evidence  given  in  the  presenoe  of  the  prisoner,  satisfy  himself  as  above  mentioned  before  the 
deposition  can  be  permitted  to  be  taken  before  the  grand  jury,  then,  if  the  accused  be  on  bul 
and  declines  to  surrender,  the  proceeding  may  become  altogether  abortive. 
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COURT  OP  QUEEN'S  BENCH. 

« 

Michaelmas  Term^  1865. 
(Before  Cockbubn,  C.  J.,  Blackburn,  Mellob,  and  Lush,  JJ.) 

Reg.  t;.  Charlotte  Winsob  (a). 

Practice — Discharge  of  jury  without  verdict — Secofid  trial — Amendment 
of  record — Evidence  by  one  defendant  in  the  same  indictment  against 
another. 

It  is  within  the  province  of  a  judge  presiding  at  a  criminal  trials  in  the 

»  exercise  of  his  discretion^  ^ft^  the  jury  have  retired  to  consider  their 
verdict  and  have  remained  in  delU>eration  a  full  and  sufficient  time^ 
to  discharge  them,  if  they  are  not  agreed  and  there  is  no  chance  or 
reasonable  expectation  of  their  coming  to  a  unanimous  decision  as  the 
result  of  a  longer  deliberation. 

A  Court  of  Error  will  not  review  the  exercise  of  stush  discretion. 

The  maxim  that  a  man  cannot  be  put  in  peril  twice  for  the  same  offence 
means,  that  he  cannot  be  tried  again  for  an  offence  upon  which  a  verdict 
of  acquittal  or  conviction  has  been  pronounced.  It  does  not  mean  that 
a  man  cannot  be  tried  again  for  the  same  offence,  where  the  first  trial 
proved  abortive  and  no  verdict  was  given. 

Where  two  persons  are  indicted,  they  may  be  separately  tried,  and  the 
evidence  of  one  of  them  given  against  the  other,  although  the  witness 
has  not  been  tried,  nor  acquitted,  ncr  pleaded  guilty  to  the  indictment. 

The  Court  tvill  amend  the  record  only  with  the  approval  of  the  pre^ 
siding  judge. 

ERROR.  The  prisoner  was  tried  at  the  last  Spring  Assizes  for 
the  county  of  Devon  before  Chauneli,  B.,  on  a  charge  of  mur- 
der, for  which  she  was  indicted  jointly  with  Mary  Ann  Harris,  whose 
child  she  was  accused  of  having  destroyed.  The  trial  began  on  a 
Friday,  and  was  continued  on  the  Saturday.  The  case  closed  at 
about  half-past  seven  in  the  evening,  and  the  jury  retired  to  consider 
their  verdict.  At  half-past  eight  they  sent  a  note  to  the  judge 
stating  that  they  entertained  some  doubt  as  to  a  part  of  the  evi- 
dence relating  to  the  cause  of  death.  The  judge  recalled  the  sur- 
geon, and  explained  to  them  fully  the  evidence  on  the  point,  and 

(a)  Reported  by  £.  W.  Cox,  Esq.,  Barrister-at-Law. 


1865. 
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they  retired  again  to  consider  their  verdict.     The  proceedings  that        K"<»* 
followed  are  taken  from  the  judge's  note-book : —  Chahuottk 

*^  At  10.50  his  Lordship  again  took  bis  seat,  and  directed  Mr.      Winsor. 
Chambre  to  ascertain  whether  the  Jury  were  likely  to  agree.    The 
high  bailiff  then  went  to  the  jury,  and  on  his  return  said,  ^  If  they 
can  agree  it  will  be  within  the  next  half-hour*'  *  The  learned  judge    Practice^ 
then  again  retired,  and  at  twenty  minutes  to  twelve  o'clock  directed   DUchorga  of 
that  the  jury  should  be  called  up.     The  officer  said,  *  Have  you  "'"^I^J^ 
agreed  on  your  verdict?'     The  foreman. — *  No,  eight  of  us — ' 
His  Lordship. — ^  Never  mind  that.     I  do  not  want  to  know  any 
particulars.      Are  you  likely  to  agree  ? '     The  foreman. — *  No.' 
His  Lordship. — *  I  am  not  usually  willing  in  a  criminal  case  to 
discharge  a  jury,  but  we  are  peculiarly  situated.    You  were  locked 
up  all  last  night,  and  it  is  now  approaching  twelve  o'clock.    If  you 
are  locked  up  again  you  will  be  locked  up  all  Sunday,  so  I  think  I 
am  at  liberty  to  discharge  you  if  you  are  not  likely  to  agree  on 
your  verdict.     Would  you  rather  be  locked  up  T     The  foreman 
answered  that  the  jury  would  rather  be  discharged.     His  Lord- 
ship.— 'Then  the  jury  may  be  discharged.'" 

The  trial  was  then  postponed  to  the  next  Assizes,  and  the  pri- 
soners were  recommitted.  At  the  following  Summer  Assizes  both 
the  prisoners  were  again  placed  at  the  bar,  and  Harris,  the  mother 
of  the  murdered  child,  was  called  as  a  witness  for  the  Crown,  and 
upon  her  evidence  Winsor  was  convicted.  Folkard,  for  the  pri- 
soner, contended  that  the  discharge  of  the  jury  at  the  former  trial 
entitled  her  to  be  discharged,  but  Keating,  J.,  alter  consulting 
WiLLES,  J.^  overruled  the  objection,  and  left  the  prisoner  to  a 
writ  of  error. 

Several  objections  were  now  taken  by  Folkard  for  the  prisoner 
to  the  record  as  sent  by  the  Judges  of  Assize,  and  especially  to 
the  following  portion  of  it : — 

'^  And  thereupon,  afterwards,  on  the  day  and  year  last  afore- 
said [the  said  jury  having  been  kept  together  for  the  space  of  time 
— to  wit,  for  the  space  ot  thirty-two  hours,  or  thereabouts,  during 
the  said  trial — retire  from  the  bar  here  to  consult  upon  their 
verdict  to  be  given  upon  the  premises  in  the  said  indictment 
specified]  and  afterwords  and  after  the  further  space  of  five  hours 
— that  is  to  say,  at  five  minutes  before  midnight  in  the  night  of 
the  said  Saturday,  the  18th  day  of  March,  in  the  year  aforesaid, 
and  at  five  minutes  before  the  Lord's-day — the  said  jurors  return 
to  the  bar  here,  and,  being  asked  by  the  Court  here  whether  they 
have  a^rreed  upon  their  verdict,  they  say  they  have  not  agreed 
[and  unanimously  declare  that  after  full  consideration  their  opinion 
IS  that  it  is  impossible  for  them  to  agree  on  any  verdict  to  be 
given  by  them  upon  the  premises  aforesaid],  and  therefore,  because 
it  appears  to  the  Court  here  that  the  said  jurors,  after  five  hours' 
deliberation  and  such  consideration  among  themselves,  have  not 
agreed  upon  any  verdict  [and  declare  that  they  are  unable  to  agree 
upon  any  verdict  to  be  given  upon  the  premises  aforesaid],  and 
because  all  other  the  business  of  the  said  session  of  gaol  delivery 
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Bb<^'        is  finished  and  completed,  and  because  the  Lord's-day  is  imme^ 

Charlotte   d'a^ely  at  hand  [and  because  the  said  justices  of  our  sdd  Lady 

WnrsoB.      the  Queen  are  required  by  her  letters  patent  to  proceed  to  and  be 

in  her  county  of  tJornwail  on  Monday  next  ensuing  in  the  execu- 

]^'  tion  of  the  said  letters  patent]  [and  for  divers  other  good  causes 
PracHce^  moving  the  Court  here  in  this  behalf  ],  the  Court  here  doth  alto- 
iHtckwye  of  gether  discharge  the  said  jurors  from  giving  any  verdict  upon  the 
''"2r^rt!*'  premises,  and  they  are  accordingly  discharged  therefrom.  And 
the  said  Charlotte  Winsor  and  Mary  Ann  Harris  are  by  the  said 
justices  here  forthwith  committed  to  the  custody  of  the  stud  sheriff 
of  the  county,  safely  to  be  kept  in  the  gaol  until  they  shall  be 
thence  delivered  in  due  course  of  law ;  and  thereupon  the  sheriff 
is  commanded  that  he  have  their  bodies  at  the  next  general  session 
of  gaol  delivery  to  be  holden  for  the  county  to  answer  the  indict* 
menty  at  which  next  session  of  gaol  delivery,  holden  on  the  28th 
of  July  last  at  Exeter,  before  Sir  J.  S.  Willes  and  Sir  H.  S. 
Keating,  and  others  th^  fellows,  justices,  assigned  to  inquire,  &c.) 
the  said  Charlotte  Winsor  and  Mary  Ann  Harris,  under  the  custody 
of  the  sheriff,  &c.,  come ;  and  it  is  prayed  that  the  said  Charlotte 
Winsor  be  put  upon  trial  separate  from  the  said  Mary  Ann  Harris. 
Whereupon  the  counsel  for  the  said  Charlotte  Winsor  then  and 
there  objected,  and  submitted  to  the  said  justices  that,  in  conse- 
quence of  the  proceedings  so  had  and  taken  upon  the  said  indict* 
ment  or  inquisition  at  the  then  last  Lent  Assizes  hereinbefore 
stated  and  set  forth,  the  said  Charlotte  Winsor  could  not  be  legally 
tried  before  the  said  justices,  and  must  be  discharged  from  the  said 
indictment  and  inquisition,  and  thereupon  the  said  justices  there 
overruled  the  said  objection  and  ordered  that  the  trial  of  the  said 
Charlotte  Winsor  must  proceed,  and  the  jurors  of  the  said  jury  by 
the  said  sheriff  for  this  purpose  in  due  form  of  law  impannelled 
and  returned,''  &c. 

He  objected  that  it  stated  that  the  jury  unanimously  declared 
that  it  was  impossible  they  should  agree,  whereas  the  foreman  had 
only  said  that  it  was  not  likely  they  could  agree,  and  that  they 
were  asked  if  they  would  prefer  to  be  discharged. 

Tlie  SoUciior^Oeneral  and  Hanneuy  for  the  Crown,  desired  to 
amend  the  return. 

MellO]^  J.-^Beyond  all  doubt  we  cannot  interfere  with  the 
record  as  returned  by  the  learned  judge  who  tried  the  case.  We 
must  give  credit  to  that  record  as  truly  stating  the  facts  exactly  as 
they  occurred.  We  are  quite  willing  that  any  amendments  which 
may  have  the  assent  of  the  learned  judge  should  be  made.  But 
it  appears  to  us  that,  the  record  having  been  returned  to  us,  we 
must  give  absolute  credence  to  it,  unless  the  learned  judge  himself 
desires  us  in  some  way  to  amend  it.  The  best  way  would  be  that 
the  counsel  on  both  sides  should  attend  the  learned  judge,  and  lay 
before  him  their  proposed  amendments,  leaving  it  to  him  to  make 
such  as  may  be  really  necessary.  We  do  not  desire  to  shut  out 
any  facts  which  the  prisoner*s  counsel  may  deem  material,  but 
certainly  some  of  the  matters  mentioned  yesterday  did  not  appear 
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to  118  to  be  80.    The  prisoner's  counsel  would  be  entitled  to  the        ^^* 

benefit  of  the  legal  presumption  that  everything  had  taken  place  ghakloite 

which  regularly  ougnt  to  have  taken  place  down  to  the  discbarge  Wiksob. 

of  the  jury ;  as,  for  instance,  the  usual  proclamation  that  ''  the       

prisoner  now  stands  upon  her  deliverance.      No  doubt,  however,       J^' 

the  learned  judge  would  readily  amend  the  record  on  any  state-  PnuHc^-^ 

raent  of  matter  of  fact  in  which  an  amendment  might  make  it  more  ^*'<s^**n^  "/ 

accurate.  ^"^JpST^ 

The  SoUcitor-GeneraL — Upon  the  part  of  the  Crown  we  should 
not  think  of  making  any  objection  to  any  amendment  which 
was  suggested  by  the  learned  judge,  or  in  respect  to  which  he 
intimated  his  opinion  that  it  had  better  be  made,  and  I  would 
readily  relieve  my  learned  friend  from  any  trouble  upon  that 
point,  and  if  he  will  submit  the  amendments  he  proposes  to 
the  learned  judge  there  will  be  no  opposition  on  the  part  of 
the  Crown,  and  it  will  be  enough  if  he  consents  to  them.    It 
appeared  to  me,  upon  reading  the  record  as  it  stands,  that  there 
was  no  statement  of  the  fact  that  the  Judges  of  Assize  had  come 
to  a  determination  that  the  jury  should  be  dischaifred.    I  could 
not  doubt  that  the  jury  would  not  have  been  dischai^ed  unless  the 
judges  had  considered  the  matter,  and  come  to  the  conclusion  that 
the  jury  should  be  discharged;   and  it  appears  to  me  that  the 
record  should  contain  a  clear  statement,  as  a  matter  of  fact,  that 
the  judges  did  so  adjudicate  and  did  determine  upon  the  circum- 
stances of  the  case  (which  this  Court  will  have  to  consider)  that  it 
was  necessary  to  discharge  the  jury.     Therefore,  that  amendment 
has  been  suggested  to  the  learned  jud^e,  and  he  says  that  as  far 
as  he  is  concerned  he  accedes  to  it,  and  that  the  record  when  so 
amended  will  be  correct ;  and  that  he  intended  to  express  the  same 
thing.     It  is  doubtful  whether  the  statement  as  it  stands  would 
amount  to  the  same  thing,  that  is,  to  a  statement  that  the  judges 
of  Assize  determined  that  there  was  a  necessity  for  the  discharge 
of  the  jury.     There  can  be  no  question  that  they  were  bound  so 
to  adjudicate,  upon  the  circumstances  before  them,  whether  there 
was  a  necessity  for  the  discharge  of  the  jury,  and  that  the  circum- 
stances should  be  stated  upon  the  record  so  that  this  Court  may 
see  whether  it  was  necessary.    Therefore,  on  the  part  of  the 
Crown,  there  will  be  no  difficulty  in  making  any  amendments  in 
the  record  which  the  learned  judge  may  deem  proper. 

Folkard. — An  application  on  behalf  of  the  Crown  to  amend  the 
record  was  a  very  serious  matter,  and  be  believed  it  was  without 
precedent,  and  that  he  ought  not  on  the  part  of  the  prisoner  to 
assent  to  it,  and  should  not  be  warranted  in  assenting. 

Mbllob,  J. — We  do  not  allow  the  amendment  merely  because 
counsel  assent  to  it,  but  because,  if  the  learned  judge  deems  it  to 
be  proper,  we  think  it  ought  to  be  done.  We  do  not,  therefore, 
ask  you  to  consent  to  it.  We  can  well  understand  that,  if  there  be 
any  uncertainty  in  the  record  as  it  stands,  you  may  desire  on  the 
part  of  the  prisoner  to  have  the  benefit  of  it,  and  that  therefore 
you  might  not  feel  yourself  warranted  in  assenting  to  any  amend- 
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K»}*        ment ;  but,  if  the  judge  thinks  it  proper,  we  should  allow  it,  quite 

CharISottb   apart  from  consent.       ^  •     .       .  . 

WiMsoR.  Folhard  would  submit  that  there  was  no  authority  for  allowing 

—        any  amendment  on  the  part  of  the  Crown.     After  the  record  has 
ifff'       once  been  returned  to  this  Court  amendments  misht  be  allowed 
PracUo^—    on  the  part  of  the  prisoner,  but  not  on  the  part  of  the  Crown. 
^^sA^l^f^       Mellok,  J. — Do  you  mean  that  the  Crown  should  be  precluded 
"'"wf^T^    from  amenchnent,  but  that  it  should  be  allowed  to  the  prisoner  ? 

Folhard. — That  was  what  he  contended.  And,  further,  it  had 
been  held  by  this  Court  that  in  a  criminal  case  the  record  should 
not  be  amended  by  the  mere  recollection  of  the  judge :  {Reg.  y. 
Vernery  12  Ad.  &  £U.)     An  amendment  could  only  be  from  notes. 

Mellob,  J.  observed  that  notes  were  only  used  to  refresh  the 
recollection  of  the  judge,  and  it  was  for  him  to  determine  how  far 
he  was  satisfied  as  to  what  had  really  occurred. 

Folhard  said  that  he  had  not  stated  all  the  particulars  on  which 
he  objected  to  the  record  and  required  amendment. 

The  Court  said  that  it  would  be  better  for  the  counsel  on  both 
sides  to  go  before  the  learned  judge. 

After  a  short  interval,  during  which  Shee,  J.  went  out  of  Court 
and  returned, 

Mellor,  J. — My  brother  Shee  has  been  out  of  Court  and  seen 
Channell,  B.,  who  said  that  he  did  not  himself  see  the  necessity  for 
the  amendment  proposed,  and,  indeed,  would  rather  that  the  record 
should  stand  as  it  did.  At  the  same  time  he  is  willing,  if  the 
Court  thinks  it  right,  to  see  the  counsel  on  both  sides  with 
reference  to  any  suggestion  they  make  as  to  anything  appearing 
on  the  record  which  is  not  consistent  with  the  fact ;  but,  beyond 
that,  he  does  not  himself  desire  that  any  particular  amendment 
should  be  made.  It  is  quite  clear  that  he  alone  can  make  any 
amendment,  for  it  is  a  record  returned  by  him  as  the  Judge  of 
Assize,  and  without  his  consent  we  should  make  no  amendment. 
He  is  willing,  if  we  think  that  upon  the  whole  he  ought  to  do  so, 
or  that  it  would  be  more  satisfactory  that  he  should  do  so,  to  see 
the  counsel  on  both  sides  upon  the  subject.  It  is  clear  to  us  that, 
with  his  consent,  wc  ought  to  make  any  amendment  which  may  be 
asked.  The  learned  baron,  however,  desires  it  to  be  understood 
that  he  has  not  directed,  and  declines  to  direct,  any  amendment  in 
the  record,  and^  though  he  sees  no  objection  to  the  amendment 
submitted  to  him  upon  the  part  of  the  Crown,  being  a  statement  in 
accordance  with  the  facts,  and,  as  he  considers,  involved  in  the 
statement  now  on  the  record,  he  objects  to  taking  any  part  between 
the  Crown  and  the  prisoner,  or  to  do  anything  in  the  matter  which 
it  is  not  clearly  his  duty  to  do.  Still,  if  the  judges  tbiuk  that  he 
ought  to  see  the  counsel  on  both  sides,  he  will  do  so,  and  will  do 
so  at  once,  and  is  waiting  for  the  purpose. 

The  counsel  on  both  sides  then  went  before  the  learned 
baron. 

At  the  end  of  the  day, 

Hannen  stated  that  the  learned  judge  had  settled  the  amend- 
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ineDta  to  be  allowed ;  and  it  only  remained  for  the  Court  to  direct        ^^^ 
the  Clerk  of  the  Crown  to  make  them  in  the  record.  Chabixjttb 

Mellor^  J.  desired  to  know  what  they  were.  Winsob. 

The  first  was  by  inserting  a  statement  of  the  proclamation,  *^  that 
the  prisoner  now  stands  upon  her  deliverance ;"  next,  in  the  omis- 
sion of  the  statement  that  the  jury  had  been  kept  together  thirty-    Praetke-^ 
two  hours ;  next,  in  the  alteration  of  the  statement  that  it  appeared   J>i9chargeof 
that  it  was  impossible  that  the  jury  should  agree,  in  which  the  word  ''"'^er^^^ 
''  impossible  "  was  alluded  to.     They  were  wholly  unable  to  agree ; 
lastly,  in  the  omission  of  the  general  statement  that  for  '^  divers 
other  causes  the  justices  did  adjudge  and  determine,"  instead  of 
which  it  now  runs,  **  that  they  did  adjudge  and  determine  that  for 
the  causes  aforesaid  it  was  necessary  to  and  they  did  accordingly 
discharge  the  said  jury." 

The  Court  thereupon  directed  the  Clerk  of  the  Crown  to  make 
these  amendments,  and  the  record  was  so  amended  accordingly. 


Nov.  24th. 

The  prisoner  was  this  day  brought  up,  the  record  having  been 
amended  at  the  instance  both  of  the  Crown  and  the  counsel  for 
the  prisoner.  Commencing  as  above  stated  it  set  forth  the  com- 
mission of  gaol  delivery,  that  an  indictment  for  murder  had  been 
found  against  the  two  women  Winsor  and  Harris;  that  they 
were  arraigned  and  pleaded  **  Not  guilty ;"  that  a  jury  were  im- 
pannelled  to  try  them;  that  proclamation  was  made  ^^that  the 
prisoners  now  stand  upon  their  deliverance;"  that  the  prisoners 
were  **  given  in  charge  "  to  the  jury,  and  they  retired  to  consider 
their  verdict;  that  the  trial  began  on  Friday,  March  1 7th,  and 
then  proceeded  as  follows: — 

^'  And  because,  after  the  said  trial  had  been  duly  proceeded 
with  for  and  during  several  hours  on  the  said  Friday,  the  1 7th 
day  of  March,  in  the  year  aforesaid,  it  manifestly  appears  to  the 
Court  that  the  trial  of  the  said  Charlotte  Winsor  and  Mary  Ann 
Harris  cannot  be  concluded  on  the  said  Friday,  the  1 7th  day  of 
March,  in  the  year  aforesaid,  the  same  trial  of  the  said  Charlotte 
Winsor  and  Mary  Ann  Harris  and  also  the  said  session  of  gaol 
delivery  are  by  the  Court  here  duly  adjourned  at  a  late  hour  until 
the  next  day,  Saturday,  the  18th  day  of  March,  in  the  year  afore- 
said, at  the  Castle  of  Exeter  aforesaid;  and  the  said  Charlotte 
Winsor  and  Mary  Ann  Harris  are  committed  to  the  custody  of 
the  said  sheriff  in  the  gaol  aforesaid,  and  the  said  jurors  committed 
to  and  kept  together  in  the  custody  of  the  said  sheriff  until  the 
said  Saturday,  the  18th  day  of  March  in  the  year  aforesaid,  at 
which  said  last-mentioned  session  of  gaol  deUvery,  holden  by 
adjournment  at  the  Castle  of  Exeter  aforesaid,  in  and  for  the  said 
county,  on  the  said  Saturday,  the  18th  day  of  March,  in  the  year 
aforesaid,  before  the  said  Justices  of  our  said  Lady  the  Queen  last 
above  named,  and  others  their  fellows,  justices  aforesaid,  come,  as 
well  the  said  Thomas  Edward  Chitty,  who  prosecutes  for  our  said 
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Rbo.        Lady  the  Queen  as  aforesaid,  as  the  said  Charlotte  Winsor  and 

CHARLcyrrB    ^^^  -^^°  Harris.      And  the  said  jurors  of  the  said  jury  also 

WnisoR.      come,  and  the  trial  of  the  said  Charlotte  Winsor  and  Mary  Ann 

Harris  is  duly  proceeded  with,  and  after  the  case  on  the  part  of 

1865.  ^jjg  Crown  and  of  the  said  prisoners  respectively  has  been  duly 
Praettee-^  concluded,  the  said  justices  duly  proceed  to  charge,  and  do  change 
f>*9ehmyeof  the  jury  aforesaid.  And  immediately  after  the  conclusion  of  the 
^^'HerdicL^  Said  charge  of  the  said  justices  to  the  said  jury,  the  said  jury  having 
then  been  kept  together  for  the  space  of  thirty-two  hours  or  there- 
abouts during  the  said  trial,  do  retire  from  the  bar  here  to  consult 
upon  their  verdict  to  be  given  upon  the  premises  in  the  said 
indictment  specified,  and  afterwards  and  after  the  further  space  of 
five  hours — tnat  is  to  say,  at  five  minutes  before  midnight  on  the 
night  of  the  said  Saturday,  the  18th  day  of  March  in  the  year 
aforesaid,  and  at  five  minutes  before  the  Lord's-day,  the  said  jurors 
return  to  the  bar  here,  and  being  asked  by  the  Court  here  whe* 
ther  they  have  agreed  upon  their  verdict,  they  say  that  they  have 
not  agreed,  and  unanimously  declare  that  after  a  full  consideration 
they  are  wholly  unable  to  agree  and  cannot  agree  upon  any  verdict 
to  be  given  by  them  on  the  premises  aforesaid:  and  therefore 
because  it  manifestly  appears  to  the  Court  here  that  the  said  jurors 
after  five  hours'  deliberation  and  such  consideration  amongst 
themselves  have  not  agreed  upon  any  verdict,  and  declare  that 
they  are  unable  to  asree  upon  any  verdict  to  be  ffiven  upon 
the  premises  aforesaid,  and  because  all  other  the  business  of 
the  said  session  of  gaol  delivery  is  finished  and  completed,  and 
because  the  Lord's-day  is  immediately  at  hand,  and  because 
the  said  justices  of  our  said  Lady  the  Queen  are  required 
by  her  letters  patent  to  proceed  to  and  be  in  her  county  of 
Cornwall  on  Monday  next  ensuing  in  the  execution  of  the  said 
letters  patent,  and  because  it  manifestly  appears  to  the  justices 
here  that  for  the  reasons  and  causes  aforesaid  it  is  necessary  to 
discharge  the  said  jury,  and  the  said  justices  do  decide  and  adjudge 
that  it  is  necessary  to  discharge  the  said  jury,  they  do  on  the 
ground  of  such  necessity  as  aforesaid  altogether  discharge  the  said 
jurors  from  giving  any  verdict  upon  the  premises,  and  they  are 
accordingly  discmrged  from  giving  their  verdict  upon  the  pre- 
misses aforesaid.  And  the  said  Charlotte  Winsor  and  Mary  Ann 
Harris  are  by  the  said  justices  here  forthwith  committed  to  the 
custody  of  the  said  sheriff  of  the  said  county  of  Devon,  in  the 
common  gaol  of  the  said  county,  safely  to  be  kept  until  they  shall 
be  thence  delivered  in  due  course  of  law ;  and  thereupon  the  said 
sheriff  is  commanded  that  he  have  the  bodies  of  the  said  Charlotte 
Winsor  and  Mary  Ann  Harris  at  the  next  general  session  of 
general  gaol  delivery  to  be  holden  for  the  said  county  of  Devon, 
to  answer  the  premises  in  the  said  indictment  above  specified  and 
charged  on  them." 

It  then  proceeded  to  set  forth  another  commission  of  general 
gaol  delivery,  issued  to  Sir  J.  Willes  and  Sir  J.  Keating  to  hold 
the  last  Summer  Assizes  for  the  county  of  Devon ;  and  then  it 
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proceeds  as  follows,  Mr.  Ohitty,  the  Clerk  of  the  Crown  for  the        Kko. 
Western  Circuit,  being  in  the  commission : —  CHARLorrt 

"  And  the  said  Thomas  Edward  Chitty  on  behalf  of  our  said  Lady      Winsob. 

the  Queen  prays  of  the  Court  that  the  said  Charlotte  Winsor  may       

be  tried  upon  the  said  indictment  separate  and  apart  from  the  s^d  ]^* 
Mary  Ann  Harris,  and  that  the  said  Mary  Ann  Harris  may  be  PnuHoe^ 
examined  and  give  evidence  on  behalf  of  our  said  Lady  the  Queen  />wc*ar^  ©/ 
upon  the  trial  of  the  said  Charlotte  Winsor  for  the  felony  and  '^"^J^^ 
murder  aforesaid.  And  the  Court  doth  allow  the  said  prayer  of 
the  said  Thomas  Edward  Chitty ;  therefore^  let  the  jury  thereupon 
here  immediately  come  before  the  said  justices  of  our  said  Lady 
the  Queen  last  above  named,  and  others  their  fellows  aforesaid,  by 
whom  the  truth  of  the  matter  may  be  better  known  and  inquired 
into,  and  who  are  not  of  kin  to  the  said  Charlotte  Winsor,  to 
recognise  upon  their  oath  whether  the  said  Charlotte  Winsor  be 
guilty  of  the  felony  and  murder  aforesaid  in  the  said  indictment 
above  specified  and  charged  on  her,  or  not  guilty  thereof,  because  as 
well  the  said  Thomas  Edward  Chitty  who  prosecutes  for  our  said 
Lady  the  Queen  as  aforesaid  as  the  said  Charlotte  Winsor  have 
put  themselves  on  that  jury.  Whereupon  the  counsel  for  the  said 
Cliarlotte  Winsor  then  and  there  objected,  and  submitted  to  the 
said  justices  that  in  consequence  of  the  proceedings  so  had  and 
taken  upon  the  said  indictment  or  inquisition  at  the  then  last  Lent 
Assizes  hereinbefore  stated  and  set  forth,  the  said  Charlotte 
Winsor  could  not  be  le<;ally  tried  before  the  said  justices,  and 
must  be  discharged  from  the  said  indictment  and  inquisition,  and 
thereupon  the  said  justices  then  overruled  the  said  objection  and 
ordered  that  the  trialof  the  said  Charlotte  Winsor  must  proceed^ 
and  the  trial  of  the  said  Charlotte  Winsor  is  duly  proceeded  with, 
and  therefore  afterwards,  on  the  day  and  year  last  aforesaid,  the 
jurors  last  aforesaid  having  been  kept  together  for  the  space  of 
thirty  hours  or  thereabouts  during  the  said  trial,  retire  from  the 
bar  here  to  consult  upon  their  verdict  to  be  given  upon  the  pre- 
mises in  the  said  indictment  specified,  and  afterwards  they  return 
to  the  bar  here,  and  being  asked  by  the  Court  here  whether  they 
the  said  jurors  have  agreed  upon  their  verdict,  upon  their  oaths 
say  that  the  said  Charlotte  Winsor  is  guilty  of  the  murder  in  the 
said  indictment  specified,  and  thereupon  it  is  forthwith  demanded 
by  the  said  Court  if  she  hath  or  knoweth  anything  to  say  where- 
fore the  said  justices  here  ought  not  upon  the  premises  and  verdict 
aforesaid  to  proceed  to  judgment  and  execution  against  her,  who 
nothing  further  saith  unless  as  she  before  had  said ;  whereupon,  all 
and  singular  the  premises  being  seen  by  the  said  justices  here  and 
fully  understood,  it  is  considered  and  adjudged  by  the  said  justices 
that  for  the  felony  and  murder  in  the  said  indictment  mentioned 
and  specified  the  said  Charlotte  Winsor  be  forthwith  conveved  to 
the  gaol  of  our  said  Lady  the  Queen  of  the  said  county  of  Devon, 
at  Exeter,  in  the  said  county  of  Devon,  and  there  confined ;  and 
that  the  said  Charlotte  Winsor  be  from  thence  taken  and  conveyed 
to  the  place  of  execution,  and  that  the  said  Charlotte  Winsor  be 
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handed  there  by  the  neck  until  she  be  dead,  and  that  her  body  be 
afterwards  buried  within  the  precincts  of  the  prison  where  she  is 
confined." 

Folkard. — The  prisoner   being    now   in    court,    I  pray   your 
Lordships  that  the  record  may  be  read. 

The  Lord  Chief  Justice  said  it  might  be  taken  as  read. 

The  record,  as  above  set  forth,  was  then  taken  as  read. 

The  Master  of  the  Crowk-office  then  said  the  next  step 
would  be  to  assign  counsel  to  the  prisoner. 

JFolkard  and    Collins  were   then  assigned  to  the  prisoner,  and 
then  formally  assigned  errors  upon  the  record,  as  follow : — 

**  And  now,  to  wit  on  Friday,  the  24th  day  of  November,  in  this 
same  Term,  before  our  said  Lady  the  Queen  at  Westminster, 
cometh  the  said  Charlotte  Winsor,  in  her  proper  person,  under 
the  custody  of  the  keeper  of  Her  Majesty's  gaol  at  Exeter  in  and 
for  the  county  of  Devon,  by  virtue  of  a  writ  of  habeas  corpus  in 
that  behalf,  and  saith  that  in  the  record  and  process  aforesaid,  and 
also  in  the  giving  of  the  judgment  aforesaid  against  her  the  said 
Charlotte  Winsor,  there  is  manifest  error  in  this,  to  wit:  1.  That 
the  indictment  aforesaid  and  the  trials  had  thereupon  and  verdict 
given  and  judgment  pronounced  and  sentence  passed  upon  her  the 
said  Charlotte  Winsor  are  not,  nor  are  all  or  any  or  either  of  them, 
according  to  the  law  of  this  realm.  2.  There  is  also  error  in  this, 
that  on  the  trial  of  the  said  Charlotte  Winsor  on  the  said  17th 
and  18th  days  of  March,  1865,  upon  the  said  indictment  for  the 
said  felony  and  murder,  the  jury  then  and  there  impannelled, 
sworn,  and  charged  with  the  trial  and  deliverance  of  the  said 
Charlotte  Winsor  were  discharged  by  the  said  justices  of  our  said 
Lady  the  Queen  before  the  said  jury  had  agreed  upon  their  verdict, 
and  without  the  said  jury  giving  any  verdict.  3.  There  is  also 
error  in  this»  that  the  said  jury  sworn  and  charged  upon  the  trial 
of  the  said  Charlotte  Winsor  upon  the  said  indictment  for  the  said 
felony  and  murder  on  the  said  17th  and  18th  days  of  March  were 
discharged  by  the  said  justices  before  the  said  jury  had  agreed  upon 
their  verdict,  and  from  giving  any  verdict  in  the  premises  without 
the  consent  and  without  any  motion  of  request  of  the  said  Charlotte 
Winsor,  of  her  counsel  in  her  behalf,  and  without  any  consent  and 
without  any  motion  or  request  of  the  prosecutor  or  of  counsel  in  his 
behalf.  4.  There  is  also  error  in  this,  that  on  the  trial  of  the  said 
Charlotte  Winsor  on  the  said  17th  and  18th  days  of  March,  upon  the 
said  indictment  for  the  said  felony  and  murder  the  said  Charlotte 
Winsor  having  put  herself  upon  the  country  for  good  or  ill,  and 
the  case  on  the  part  of  our  said  Lady  the  Queen  and  the  said 
Charlotte  Winsor  respectively  having  been  afterwards  duly 
concluded,  and  the  said  jury  having  been  duly  charged  by  the  said 
justices  of  our  said  Lady  the  Queen,  and  no  fatality,  illness,  or 
misconduct  of  her  the  said  Charlotte  Winsor  having  occurred,  and 
no  fatality,  illness,  or  misconduct  of  them  the  said  jurors  or  of  any 
or  either  of  them  having  occurred,  and  no  fatality  or  illness  of  the 
said  justices  or  of  either  of  them  having  occurred,  and  the  said 
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jury  not  having  agreed  upon  their  verdict,  the  said  Justices  ought        ^"o- 
not  to  have  discharged  the  said  jury  at  the  time  and  in  manner    charlottb 
stated  in  the  record.     5«  There  is  also  error  in  this,  that  the  said      Wimsor. 

jurors  so  sworn  and  charged  upon  the  trial  of  the  said  Charlotte        

Winsor  on  the  said  17th  and  18th  days  of  March  upon  the  If^* 
said  indictment  for  the  said  felony  and  murder  were  not,  nor  were  Practiee-^ 
any  or  either  of  them,  in  any  wise  incapacitated  from  agreeing  ^^*^|^^^ 
to  and  finding  and  delivering  a  verdict  in  accordance  with  the  evi-  ^*'']^rdict. 
dence  then  and  there  deposed  to  on  the  said  trial  of  the  said  Char- 
lotte Winsor,  yet  the  said  justices  of  our  said  Lady  the  Queen 
discharged  the  said  jurors  and  prevented  them  from  agreeing  to 
and  finding  and  delivering  any  verdict  on  the  premises.  6.  There 
is  also  error  in  this,  that  the  said  justices  of  our  said  Lady  the 
Queen  decided  and  adjudged  that  it  was  necessary  to  discharge  the 
said  jury  from  giving  any  verdict  in  the  premises  aforesaid, 
whereas  no  legal  cause,  reason,  or  necessity,  or  any  sufficient  cause 
appeared  upon  the  record  whereby  to  have  authorised  the  said  jus- 
tices so  to  decide  and  adjudge.  7.  There  is  also  error  in  this, 
that  the  said  jury  so  sworn  and  charged  with  the  said  Charlotte 
Winsor  on  the  said  17th  and  18th  days  of  March  aforesaid,  upon 
her  trial  for  the  said  felony  and  murder,  having  unanimously 
declared  that  af);er  full  consideration  they  were  wholly  unable  to 
agree,  and  could  not  agree,  upon  any  verdict  to  be  given  by  them 
in  the  premises  aforesaid,  the  said  justices  of  our  said  Lady  the 
Queen  should  have  directed  the  said  jury  to  return  a  verdict  of 
not  guilty.  8.  There  is  also  an  error  in  this,  that  the  jury  sworn 
and  charged  with  the  trial  and  deliverance  of  the  said  Charlotte 
Winsor,  upon  the  said  indictment  for  the  said  felony  and  murder, 
having  unanimously  declared  that  after  full  consideration  they 
were  wholly  unable  to  agree  and  could  not  agree  upon  any  verdict 
to  be  given  by  them  in  the  premises  aforesaid,  and  the  said  jus- 
tices of  our  said  Lady  the  Queen  having  thereupon  discharged  the 
said  jury,  the  said  Charlotte  Winsor  was  by  the  law  of  this  realm 
entitled  to  be  and  ought  to  have  been  discharged  by  the  said  jus- 
tices from  further  prosecution,  from  further  peril,  and  from  further 
vexation  upon  the  said  indictment  for  the  said  felony  and  niurder. 
9.  There  is  also  error  in  this,  that  the  justices  aforesaid  having 
decided  and  adjudged  that  the  said  jury  so  sworn  and  charged 
with  the  said  Charlotte  Winsor  upon  her  trial  and  deliverance  on 
the  said  17th  and  18th  days  of  March  upon  the  said  indictment  for 
the  said  felony  and  murder  be  discharged  of  their  verdict,  the  said 
justices  ought  also,  by  the  law  of  this  realm,  to  have  given  judg- 
ment for  the  said  Charlotte  Winsor,  that  she  be  thereof  acquitted  * 
and  go  thereupon  without  day.  10.  There  is  also  error  in  this, 
that  the  said  Charlotte  Winsor  having  been  duly  arraigned  upon 
the  said  indictment  for  the  said  felony  and  murder  before  the  said 
justices  of  our  said  Lady  the  Queen,  at  the  aaid  general  session  of 
Oyer  and  Terminer,  and  having  pleaded  *  Not  Guilty,'  and  put 
herself  upon  the  country  for  good  or  ill,  was  wrongfully  deprived 
of  her  legal  right  to  a  verdict  and  deliverance  in  accordance  with 
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B"<>*        the  evidence  then  and  there  given  for  and  against  her,  the  said 

Chablottb   Charlotte  Winsor.     1 1.  There  is  also  error  in  this,  that  the  said 

WuibOB.      Charlotte  Winsor  was  wrongfully  deprived  of  her  legal  right  to  a 

continuation  and  conclusion  of  her  trial  upon  the  said  indictment  for 

^^^'  the  said  felony  and  murder  at  the  said  general  sessions  of  Oyer  and 
Practice-^  Terminer.  12.  There  is  also  error  in  this,  that  the  trial  and  deliver- 
J>uckaiv^  of  ance  of  the  said  Charlotte  Winsorupon  the  said  indictment  for  the  said 
'^"'vm'dku  felony  and  murder  ought  to  have  been  and  could  and  might  have  been 
continued  and  concluded  before  the  said  justices  of  our  said  Lady  the 
Queen  departed  from  the  said  county  of  Devon,  and  before  they  were 
required  by  the  letters  patent  of  our  Lady  the  Queen  to  proceed 
to  and  be  in  her  county  of  Cornwall  on  the  day  and  in  manner 
stated  in  the  said  record,  whereas  the  trial  and  deliverance  of  the 
said  Charlotte  Winsor  was  not  so  continued  and  concluded.  13* 
There  is  also  error  in  this,  that  the  said  justices  of  our  said  Lady 
the  Queen  adjourned,  put  off,  and  postponed  the  trial  of  the  said 
Charlotte  Winsor  from  the  said  general  sessions  of  Oyer  and  Ter- 
miner on  the  said  18th  day  of  March  to  the  then  next  general 
session  of  gaol  delivery  for  the  said  county,  to  answer  the  said 
indictment  for  the  said  felony  and  murder,  whereas  the  said  jus- 
tices of  our  said  Lady  the  Queen  had  no  power  or  authority  so  to 
adjourn,  put  off,  and  postpone  the  trial  of  the  said  Charlotte 
Winsor,  or  to  require  her  to  answer  to  the  said  indictment  for  the 
said  felony  and  murder  at  the  then  next  or  any  other  sessions  of 
gaol  delivery.  14.  There  is  also  error  in  this,  that  on  the  trial  of 
the  said  Charlotte  Winsor,  at  the  said  general  session  of  Oyer  and 
Terminer,  upon  the  said  indictment  for  the  said  felony  and  murder^ 
the  proceedings  against  the  said  Charlotte  Winsor  were  discon- 
tinued, and  the  prosecutor  and  witnesses  who  had  come  and  given 
evidence  against  the  said  Charlotte  Winsor  upon  her  said  trial  for 
the  said  felony  and  murder  were  discharged  of  their  recognisances, 
and  were  not,  nor  were  any  or  either  of  them,  bound  over  in 
recognisance  or  otherwise  to  give  evidence  against  the  said  Char- 
lotte Winsor  at  the  then  next  or  any  other  session  of  gaol  delivery. 
15.  There  is  also  error  in  this,  that  the  life  of  the  said  Charlotte 
Winsor  was  in  peril  upon  her  trial  on  the  said  17  th  and  18th  days 
of  March  for  the  said  felony  and  murder  charged  against  her  in  the 
said  indictment,  therefore  the  subsequent  trial  of  the  said  Char- 
lotte Winsor  on  the  said  28th  and  29th  days  of  July,  for  the  same 
felony  and  murder  charged  against  her  in  the  said  indictment,  was 
irregular  and  illegal.  16.  There  is  also  error  in  tJiis,  that  the  trial 
of  the  said  Charlotte  Winsor  on  the  said  28th  and  29th  days  of 
July,  upon  the  said  indictment  for  the  said  felony  and  murder, 
was  irregular  and  illegal,  because  the  said  Mary  Ann  Harris,  who 
was  jointly  charged  with  the  said  Charlotte  Winsor  upon  the  said 
indictment  with  the  said  felony  and  murder,  was  admitted  to  give 
evidence  and  gave  evidence  on  the  part  of  our  said  Lady  the  Queen 
against  the  said  Charlotte  Winsor.  17.  There  is  ako  error  in 
this,  that  the  said  Mary  Ann  Harris  was  admitted  by  the  said 
justices  as  an  approver  on  the  part  of  our  said  Lady  the  Queen, 
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and  gave  evidence  on  the  part  of  our  said  Lady  the  Queen  against       B'<'* 
the  said  Charlotte  Winsor,  upon  the  trial  of  the  said  Charlotte    CHAwLopra 
Winsor  for  the  said  felony  and  murder  with  which  the  said  Char-      Wdtsor. 

lotte  Winsor  and  Mary  Ann  Harris  were  iointly  charged  in  the       

said  indictment,  and  to  which  the  said  Charlotte  w  insor  and  Mary  ]^ 
Ann  Harris  had  pleaded  '  Not  guilty/  and  had  jointly  put  them-  PraeHoe^ 
selves  upon  the  country  for  good  or  ill,  and  after  all  the  evidence  -W»o*«y«  of 
for  and  against  the  said  Charlotte  Winsor  and  Mary  Ann  Harris  ^^"IJ^^^ 
had  been  given,  and  after  the  said  Charlotte  Winsor  and  Mary 
Ann  Harris  had  been  jointly  and  severally  given  in  charge  to  the  . 
said  jury  by  the  said  justices  upon  the  said  indictment  for  the 
said  felony  and  murder,  and  after  the  jury  had  retired  to  their 
private  room  to  consider  of  their  ver^ct,  and  before  the  said 
jury  had  agreed  upon  their  verdict,  and  while  the  said  Mary  Ann 
Harris  was  still  in  custody  for  the  said  felony  and  murder  charged 
against  her  and  the  said  Charlotte  Winsor  in  the  said  indictment. 
18.  There  is  also  error  in  this,  that  the  said  Mary  Ann  Harris  was 
admitted  as  an  approver  on  behalf  of  our  said  Lady  the  Queen  and 
gave  evidence  against  the  said  Charlotte  Winsor  upon  the  said 
indictment,  although  she  the  said  Mary  Ann  Harris  had  been 
given  in  charge  to  the  said  jury  upon  the  said  indictment,  and 
although  no  verdict  had  been  given  or  recorded  either  for  of 
against  her,  the  said  Mary  Ann  Harris ;  and  although  the  said 
Mary  Ann  Harris  had  not  been  discharged  from  the  said  indict- 
ment, and  although  no  nolle  proser/ui  had  been  entered  on  her  . 
behalf.  19.  There  is  also  error  in  this,  that  the  said  Mary  Ann 
Harris  having  been  jointly  indicted  with  the  said  Charlotte  Winsor 
for  the  said  felony  and  murder,  and  the  said  Mary  Ann  Harris 
having  pleaded  '  K^ot  guilty '  to  the  said  indictment,  and  put  her-* 
self  upon  the  countnr  Tor  good  or  ill,  and  stood  upon  her  deliver- 
ance, and  the  said  Mary  Ann  Harris  not  having  been  delivered  by 
the  said  juiy,  and  not  having  withdrawn  her  plea  of  *  Not  euilty,' 
and  not  having  been  acquitted  or  found  guilty  by  the  said  jury  of 
the  said  felony  and  murder,  but  still  remaining  jointly  charged 
with  the  said  Charlotte  Winsor  with  the  said  fdony  and  murder, 
the  said  Mary  Ann  Harris  was  nevertheless  admitted  to  become 
and  became  an  approver  on  the  part  of  our  said  Lady  the  Queen 
against  the  said  Charlotte  Winsor,  upon  the  trial  of  the  said  Char- 
lotte Winsor,  on  the  said  28th  and  29th  days  of  July.  20.  There 
is  also  error  in  this,  that  on  the  trial  of  the  said  Charlotte  Winsor, 
on  the  said  28th  and  29th  days  of  July,  upon  the  said  indictment 
for  the  said  felony  and  murder,  the  said  jury  then  and  there  ero- 
pannelled  on  the  trial  of  the  said  Charlotte  Winsor,  for  the  said 
felony  and  murder,  were  sworn  to  .speak  the  truth  of  and  concern- 
ing the  premises  in  the  said  indictment  specified  and  charged  upon 
the  said  Charlotte  Winsor;  whereas  the  said  jury  so  empannelled 
as  aforesaid  should  have  been  sworn  to  well  and  truly  try,  and 
true  deliverance  make,  and  true  verdict  give  according  to  the  evi- 
dence. 21.  There  is  also  error  in  this,  that  for  all  and  every  the 
reasons  aforesaid  the  trial  of  the  said  Charlotte  Winsor  on  the  said 


1S65. 


288  CRIMINAL  LAW  OASES. 

Bro.        28th  and  29th  days  of  July,  and  all  and  every  the  proceedings  had 
Chablott<   thereupon  against  the  said  Charlotte  Winsor  for  the  said  felony 
WiKBOR.      and  murder^  were  irregular  and  illegal.     22.  There  is  also  error  in 
this,  that  the  indictment  and  proceedings  aforesaid,  and  the  mat- 
ters therein  contained,  are  not  sufficient  in  law  to  warrant  the  said 
Practice--    judgment  so  given  against  the  said  Charlotte  Winsor,  or  to  convict 
^*^*^*-^w^  her  of  the  said  felony  and  murder.     23.  There  is  also  error  in  this, 
^^"^^ci^      that  the  judgment  aforesaid  in  the  form  aforesaid  was  given  for  our 
said  Lady  the  Queen ;  whereas  the  said  judgment  b^  the  law  of 
.  this  realm  ought  to  have  been  given  against  our  said  Lady  the 
Queen,  and  for  the  said  Charlotte  Winsor.     24.  There  is  also 
error  in  this,  that  Ihe  Court,  before  whom  the  said  Charlotte 
Winsor  was  convicted,  had  no  authority  or  jurisdiction, at  law  to 
try  the  said  Charlotte  Winsor  upon  the  said  indictment.     25.  And 
the  said  Charlotte  Winsor  prays  that  the  judgment  aforesaid  for 
the  said  errors,  and  other  errors  appearing  in  the  record  and  pro- 
ceedings aforesaid,  may  be  reversed,  annulled,  and  wholly  held  for 
nothing,  and  that  she,  the  said  Charlotte  Winsor,  may  be  restored 
to  all  things  which,  by  reason  of  the  proceedings  and  judgment 
aforesaid,  she  has  lost." 

The  case  was  then  ordered  to  stand  over  until  next  term. 


Hilary  Term,  1866. 

This  record  having  been  returned  by  the  Judges  of  Assize  was 
.  in  court,  and  last  Term  errors  were  formally  assigned  thereupon, 
and  points  for  argument  delivered  on  both  sides  as  follow : 

The  following  were  the  points  for  argument  on  behalf  of  the 
prisoner: — *^  1.  That  the  indictment  and  second  trial  had  thereupon 
and  verdict  given  and  judgment  pronounced  and  sentence  passed 
are  each  and  all  illegal.  2.  That  the  discharge  of  the  jury  on  the 
fii:st  trial  before  they  had  agreed  upon  a  verdict  was,  under  the 
circumstances,  irregular  and  illegal.  3.  That  such  discharge  being 
without  the  consent  of  either  prisoner  or  prosecutor,  or  of  coansel 
on  their  behalf,  and  without  motion  or  request  of  either  of  them, 
was  irregular  and  illegaL  4  and  5.  That  such  jury  having  been 
duly  sworn  to  give  a  verdict  in  accordance  with  the  evidence,  and 
the  prisoner  having  put  herself  upon  that  jury  for  good  or  ill,  and 
all  the  evidence  pro  and  con,  having  been  duly  given  and  the 
jury  then  and  there  charged  by  the  judge,  and  no  fatality  or  illness 
of  the  presiding  judse,  and  the  jury  not  being  in  anywise  inca- 
pacitated from  agreeing  to  and  finding  and  delivering  a  verdict  in 
accordance  with  the  evidence,  the  discharge  of  such  jury  without 
verdict  was  irregular  and  illegaL  6.  That  no  legal  or  sufficient 
necessity  appears  upon  the  record  whereby  to  have  authorised  the 
discharge  of  the  jury  in  the  manner  therein  stated.  7,  8,  and  9. 
That  it  appears  by  the  record  that  the  said  jury  unanimously 
declared  that,  after  full  consideration,  they  were  wholly  unable  to 
agree,  and  could  not  agree,  upon  any  verdict;  the  judge  ought, 
therefore,  to  have  directed  the  said  jury  to  find  a  verdict  of  '  Not 
guilty;*  or,  on  discharging  them  without  verdict,  the  prisoner, 
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under  the  then  existing  circumstances,  ought  to  have  been  dis-        !(»». 
charged  from  further  peril  and  vexation  upon  that  indictment^  or    chablottb 
judgment  should  have  been  given  for  the  prisoner  that  she  be      Wimbob. 

thereof  acquitted  and  go  thereupon  without  delay.     10  and  11.        

That  the  nrisoner  was  wrongfully  deprived  of  her  legal  right  to  a  ]^' 
verdict  and  deliverance  in  accordance  with  the  evidence,  and  to  a  Praaioe^ 
continuation  and  conclusion  of  her  trial  at  the  Spring  Assizes.  12.  ^>«cA<wye  of 
That  the  trial  and  deliverance  of  the  prisoner  ought  to  have  been,  ^^""^^^^^ 
and  could  and  might  have  been,  continued  and  concluded  before 
the  said  justices  proceeded  or  were  required  to  proceed  to  the  next 
assize  town.  13.  That  the  s^d  justices  had  no  power  or  authority 
under  the  circumstances  to  postpone  the  trial  and  deliverance  of 
the  prisoner  till  the  then  next  assizes,  nor  to  require  her  to  answer 
to  the  said  indictment  at  such  next  assizes.  14.  That  at  the  Spring 
Assizes  the  proceedings  against  the  prisoner  were  discontinued, 
and  at  the  Summer  Assizes  thev  were  miscontinued.  15.  That  the 
life  of  the  prisoner  was  in  peril  upon  her  first  trial,  therefore  her 
subsequent  trial  upon  the  same  indictment  for  the  same  felony 
was  irregular  and  illegal.  16  and  17.  That  the  second  trial  was 
also  irregular  and  illegal,  because  the  prisoner  Harris,  who  was 
jointly  charged  in  the  same  indictment  with  the  same  felony,  was 
admitted  as  an  approver  on  the  part  of  the  Crown,  and  gave  evi- 
dence against  the  said  Charlotte  Winsor  notwithstanding  that  the 
said  Harris  had  pleaded  'Not  guilty'  to  the  same  indictment, 
and  had  jointly  with  the  said  Charlotte  ^yinsor  put  herself  upon 
the  said  first  jury  for  good  or  ill,  and  after  all  the  evidence  for  and 
against  the  said  two  prisoners  had  been  given,  and  after  they  had 
been  jointly  and  severally  given  in  charge  to  the  said  first  jury, 
and  such  firat  jury  duly  charged  by  the  said  justices,  and  notwith- 
standing that  such  first  jury  had  not  agreed  upon  their  verdict, 
and  while  the  said  Harris  was  still  a  prisoner  in  custody  for  the 
same  felony.  18.  That  the  said  second  trial  was  also  irregular 
and  illegal,  because  the  said  Harris  was  admitted  to  become  an 
approver  as  aforesaid,  although  no  verdict  had  been  given  or  re- 
corded either  for  or  against  the  said  Harris ;  and  although  the  said 
Harris  had  not  been  discharged  from  the  said  indictment;  and 
although  no  noUe  prosequi  had  been  entered  on  her  behalf.  19. 
That  the  approver  aforesaid  had  been  and  still  stood  jointly  charged 
and  indicted  with  the  said  Charlotte  Winsor  for  the  said  felony, 
and  having  on  the  first  trial  pleaded  '  Not  guilty,'  and  put  herself 
upon  the  county  for  good  or  ill,  and  so  stood  upon  her  deliverance 
by  the  said  first  jury,  and  not  having  withdrawn  her  plea  of  ^  Not 
guilty,'  and  not  having  been  acquitted  or  found  guilty  by  the  said 
first  jury,  the  second  trial  of  the  said  Charlotte  Winsor  was  irre- 
gular and  illegal.  20.  That  it  appears  by  the  record  that  the  jury 
on  the  second  trial  of  the  said  Charlotte  Winsor  were  improperly 
sworn.  21,  22,  and  23.  That  the  second  trid  of  the  said  Char- 
lotte Winsor,  the  indictment  and  all  and  every  the  proceedings 
had  thereupon,  are  irregular  and  illegal,  and  are  not  sufiicient  in 
law  to  warrant  the  judgment  given  against  the  said  Charlotte 
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^-        Winsor.     24.  That  the  Court  before  whom  the  said  Charlotte 
Ghablotte    Winsor  was  convicted  had  no  authority  or  jurisdiction  at  law  to 
WmsoR.      try  her  upon  the  indictments" 

^866  '^^^  following  were  the  points  of  argument  on  the  part  of  the 

'        Crown: — 

Practice—         *^  L  .That  the  indictment,  trials,  verdict,  and  judgment  had, 
^u^^k^  pronounced,  and  sentence  passed  upon  the  said  Charlotte  Winsor, 

vtrdiet,  ^^  ^^ch  and  all  of  them  in  conformity  with  the  law  of  the  realm, 
and  that  there  is  no  error  therein.  2.  That  the  discharge  of  the 
jury  under  the  circumstances  stated  on  the  record  v^as  proper.  3. 
That  the  consent  of  the  prisoner,  or  prosecutor,  or  counsel  for  the 
prisoner  or  prosecutor,  is  not  necessary  in  order  to  entitle  the  Court 
to  discharge  the  jury.  4.  That  it  is  not  necessary  that  any  fata- 
lity, illness,  or  nysconduct  of  any  of  the  jurors,  or  anyone  else, 
should  occur  in  order  to  justify  the  Court  in  discharging  the  jury, 
but  that  it  is  sufficient  if  the  Court  deems  that  a  necessity  for  such 
discharge  has  arisen.  5.  That  it  is  a  matter  in  the  discretion  of 
the  justices  whether  and  when  to  discharge  the  jury.  6.  That  the 
discretion  of  the  justices  was  legally  exercised  in  this  case.  7. 
That  even  if  the  discretion  of  the  justices  was  not  rightly  exercised 
in  this  case,  the  discharge  of  the  jury  would  not  be  error.  8.  That 
even  if  the  discharge  of  the  jury  was  not  proper,  it  did  not  entitle 
the  prisoner  to  be  discharged  from  further  prosecution,  but  the 
prosecution  was  rightly  proceeded  with,  and  the  second  trial  and 
the  verdict  and  sentence  thereon  were  regular.  9.  That  it  does 
not  appear  upon  the  record  that  the  prosecutor  and  witnesses  were 
not  bound  over  in  recognisance  or  otherwise  to  appear  and  give 
evidence  at  the  second  trial  of  the  said  Charlotte  Winsor,  and  even 
if  it  did  so  appear,  it  would  be  wholly  immaterial.  10.  That  the 
evidence  given  by  Mary  Ann  Harris  at  the  second  trial  of  the  said 
Charlotte  Winsor  was  rightly  admitted.  11.  That  the  said  Mary 
Ann  Harris  did  not  give  evidence  for  or  against  herself,  within  the 
meaning  of  the  3rd  section  of  14  &  15  Vict.  c.  99.  12.  That  even 
if  the  evidence  of  the  said  Mary  Ann  Harris  was  improperly 
admitted,  the  improper  admission  of  the  same  is  no  ground  for 
error.  13.  That  it  does  not  appear  upon  the  record  that  the 
admission  of  the  evidence  of  the  said  Mary  Ann  Harris  was 
objected  to  at  the  trial.  14.  That  the  jury  were  rightfully  sworn 
in  the  usual  mode,  and  that  their  oath  is  described  in  the  record  in 
the  ordinary  and  proper  manner." 

The  Solicitor- General  and  Hannen  appeared  on  the  part  of  the 
Crown ;  Folkard  and  Collins  appeared  for  the  prisoner,  who  was 
present  in  Court. 

Folkardy  for  the  prisoner.  There  were  three  main  points  in 
the  argument:  first,  that  the  jury  had  befen  wrongfully  dis- 
charged on  the  first  trial;  secondly,  that  even  if  the  prisoner 
could  be  tried  again,  there  was  no  reason  for  postponing  the 
trial  to  the  next  assizes;  thirdly,  that  the  fellow  prisoner— a 
party  to  the  record — was  not  an  admissible  witness  against  her.  In 
addressing  himself  to  the  first  point,  he  cited  the  following  passages 
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from  the  ancient  work,  temp.  Henry  VIIL,  "  Doctor  and  Student :"  Kbg. 
'*  I  take  not  the  law  to  be  that  the  jury,  after  they  are  sworn,  charlotte 
may  not  eat  nor  drink  until  they  be  agreed  of  the  verdict ;  but  Wiwsor. 
there  is  a  maxim  and  old  custom  in  the  law,  that  they  shall  not  eat 
nor  drink  after  they  be  sworn  till  they  have  given  their  verdict, 
without  the  assent  and  leave  of  the  justices.  And  that  is  ordained  Practice— 
by  the  law  for  eschewing  of  divers  inconveniences  that  might  follow  ^ucharge  of 
thereupon,  and  that  specially  if  they  should  eat  or  drink  at  the  cost  "^  '^erd'irf  "' 
of  the  parties;  but  with  the  assent  of  the  justices,  they  may  both 
eat  and  drink.  As,  if  any  of  the  jurors  falls  sick  before  they  are 
agreed  of  their  verdict,  then  by  the  assent  of  the  justices  they  may 
have  meat  and  drink,  and  also  such  other  things  as  be  necessary 
for  him  and  his  fellows  also  at  their  own  cost,  or  at  the  cost  of  the 
parties  if  they  so  agree ;  or  by  the  assent  of  the  justices,  they 
may  both  eat  and  drink.  And,  therefore,  if  the  case  happen  that 
the  jury  can  in  no  case  agree  in  their  verdict,  and  that  appeareth 
to  the  justices  by  examination,  the  justices  may  in  that  case  suffer 
them  to  have  both  meat  and  drink  for  a  time,  to  see  whether  they 
will  agree ;  and  if  they  will  in  no  case  agree,  I  think  the  justices 
may  see  such  order  in  the  matter  as  shall  seem  to  them  by  their 
discretion  to  stand  with  reason,  by  awarding  of  a  new  enquest,  or 
otherwise  in  their  discretion,  like  as  they  may  do  if  one  of  the  jury 
die  before  verdict,  or  any  other  like  casualty  befall,  in  that  behalf:'* 
(^'Doctor  and  Student,"  c.  52,  p.  328.)  He  cited  also  Co.  Lit 
227 :  **  A  jury  sworn  and  charged  in  a  case  of  life  or  member 
cannot  be  discharged  by  the  Court,  but  they  ought  to  give  a 
verdict"  (3  Inst.  110),  and  2  **  Hale's  Pleas  of  the  Crown:" 
**  In  law  the  jury  is  charged  with  no  more  than  those  that  have 
their  plea  of  not  guilty,  and  evidence  concluded  against  and  for 
them  before  the  jury."  By  the  ancient  law,  "  if  the  jury  sworn 
had  been  once  particularly  charged  with  a  prisoner  as  before 
instanced,  it  was  commonly  held  that  they  must  give  their  verdict 
and  cannot  be  discharged  before  their  verdict  given.  But  yet  the 
contrary  course  hath  for  a  long  time  obtained ;  and  nothin<i^  is  more 
ordinary  than  after  the  jurymen  charged  with  a  prisoner,  and 
evidence  given,  yet,  if  it  appears  to  the  Court  that  some  of  the 
evidence  is  kept  back,  &c.,  and  that  the  evidence,  though  not 
sufficient  to  convict  the  prisoner,  yet  gives  the  Court  a  great  and 
strong  suspicion  of  his  guilt,  the  Court  may  discharge  the  jury  of 
the  prisoner  and  remit  him  to  the  gaol  for  further  evidence,  and 
accordingly  it  hath  been  practised  on  most  of  the  circuits,  for 
otherwise  many  notorious  murders  may  pass  unpunished  by  the 
acquittal  of  a  person  probably  guilty,  when  the  full  evidence  is 
not  searched  out  or  given.  And  so  it  is  usual,  if  a  jury  be 
charged,  and  tlie  Court  finds  that  the  jury  is  partial  to  one  of  the 
prisoners,  the  Court  may  discharge  the  jury  of  that  prisoner,  and 
may  put  him  upon  his  trial  before  another  jury."  Upon  which 
Serjeant  Wilson  observes,  "  And  so  it  was  practised  in  fVhitbreacTs 
case  for  treason:"  (2  "  State  Trials.")  "But  the  reason  given  for 
this  practice^  if  it  were  law,  which  yet  without  the  prisoner's 

u2 


292  CBIMINAL  LAW  GASES. 

Reo.       assent  is  unwarranted    by    ancient    usage,    seems  to    hold    as 

Charlottb    strongly   on  behalf  of  the  prisoner  as  of   the  Eing,  and  yet 

WiMsoR.      Ido  not  find  any  instance   where  a  jury  once  sworn  was  ever 

discharged,   because  the    prisoner's  evidence  was    not  ready:" 

]^'  (2  ^*  Hale's  Pleas  of  the  Crown,"  29,  in  notis,)  There  cer- 
Pradux^  taiuly  had  been  a  practice  prior  to  Hale's  time  in  which 
Discharge  of  juries  wcre  discharged  and  prisoners  retried,  and  so  it  was  in 
•^2rS^  Whitbread^a  case;  but  in  KinlocKs  case  (4  ^'Foster,"  c.  16),  the 
authority  of  Whitbread^a  case  was  questioned,  and  the  general  rule 
was  admitted  as  above  stated,  and  Chief  Justice  Wright  said  he 
thought  it  safer  to  adhere  to  the  rule  of  law  which  was  clearly  laid 
down  by  Lord  Coke,  than  to  establish  a  power  in  judges  which  it 
was  admitted  had  been  abused,  and  might  be  so  again,  and  that 
case  was  decided  as  an  exception  from  the  rule,  because  the  dis- 
charge was  in  favour  of  the  prisoner.  Since  then  the  cases  and 
text  writers  had  laid  the  law  down  otherwise.  Blackstone  laid 
down  the  rule  thus : — *'  When  the  evidence  on  both  sides  is  closed, 
and,  indeed,  when  any  evidence  hath  been  given,  the  jury  cannot 
be  discharged  unless  in  cases  of  evident  necessity :"  (4  Com.  360, 
Steph.  ed.  430.)  The  present  was  not  a  case  of  manifest  necessity, 
but,  on  the  contrary,  it  was  manifest  upon  the  face  of  the  record 
that  there  was  no  necessity.  For  this  position  various  authorities 
were  cited: — '^In  cases  of  life  and  member,  if  the  jury  cannot 
agree  before  the  justices  depart,  they  are  to  be  carried  in  carts 
after  them,  and  so  they  may  give  their  verdict  in  the  next  county :" 
{Bex.  V.  Ledinghamj  1  Vent.  97.)  Now,  if  the  jury  could  give 
their  verdict  in  another  county,  there  could  be  no  necessity  for 
their  discharge. 

CocKBUBK,  C.  J.,  suspected  this  was  a  mere  obiter  dictum, 
because  it  seemed  certainly  contrary  to  legal  principle,  seeing 
that  the  jurisdiction  of  the  judges  under  their  commission  of  gaol 
delivery  is  limited  to  the  particular  county.  And  upon  looking  to 
another  report  of  the  case  in  the  ^*  Modem  Reports,"  he  found  that 
it  was  clearly  only  an  obiter  dictum,  and  the  case  had  nothing  to  do 
with  the  question  of  the  discharge  of  the  jury.  There  must  come 
a  period  when  the  jury  must  be  discharged,  unless  the  judges 
could  allow  them  refreshment;  but  if  they  could  have  refresh- 
ment, why  should  they  be  discharged  at  aU,  or  carried  into  another 
county  ? 

Folkard  said  it  was  laid  down  in  2  Hale  that  ^'  the  judge  may 
take  and  record  a  verdict  in  a  foreign  county,"  for  which  he  cited 
two  old  cases,  which,  however,  he  had  not  referred  to. 

COCKBUBN,  C.  J. — No  doubt  it  was  so  laid  down  in  text-books 
and  dicta,  but  what  the  Court  wanted  was  some  judicial  decision 
on  the  question.  Mere  dicta  of  text-writers  of  course  had  not 
judicial  authority.  Now,  upon  referring  to  these  ancient  cases  in 
the  ^*  Year  Books,"  he  found  that,  as  to  the  first,  the  verdict  had 
been  taken,  not  at  the  place  where  the  trial  took  place,  but  after  the 
trial  and  elsewhere — ^in  St  Clement's  Church,  in  London ;  so  that 
it  was  taken  out  of  time  and  place ;  and  there  was  a  dictum  of  one 
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of  the  ludges, — "  We  (t.«.,  the  Court  of  King's  Bench)  should        ^*»* 
have  taken  the  jury  with  us  if  they  did  not  agree,  until  they  did    cbarlotte 
agree ;  and  so  ought  the  Judges  of  Assize.''    Then,  in  the  other      Wimsob. 

case,  one  of  the  jury  refused  to  concur,  and  said  he  would  rather        

die  in  prison  first,  and  he  was  sent  to  prison,  and  the  verdict       ]^ 
of  the  eleven  was  taken,  and  it  was  set  aside  on  the  ground  that     PraeUee^ 
the  whole  proceeding  was  wrong,  and  then  there  was  a  note  of  the  J>i'chaye  ttf 
reporter — "  The  judges  said  that  the  Justices  of  Assize  ought  to  ^^"^J^^ 
have  taken  the  jury  with  them  in  carts."    These,  it  was  obvious, 
were  mere  obiter  dicta,  and  from  these  loose  dicta  the  proposition 
had  got  into  the  books. 

Folkard  went  on  to  contend  that  it  was  a  principle  of  criminal 
law  that  there  could  be  no  new  trial  in  cases  of  felony :  {Rex  v. 
Mawhey^  6  "Term  Reports.") 

Mbllor,  J. — That  is  if  there  has  been  a  verdict. 

Folkard. — Or  an  imperfect  trial.  The  law  is  the  same.  Rex  v. 
Jefps  (2  ^  Strange's  Reports,"  984)  in  a  case  where  the  punishment  is 
infamous,  it  was  said  ^*  a  juror  can  never  be  allowed  to  be  withdrawn 
in  order  that  the  prosecution  may  brin^  further  evidence  upon 
another  trial"  This  was  in  substance  the  present  case.  In  the 
case  of  IVhitbread  (7  "  State  Trials"),  where  the  prisoner  was  charged 
with  high  treason,  but  two  witnesses  were  not  produced  according 
to  the  statute,  and  the  case  was  stopped  and  the  jury  discharged, 
and  the  prisoner  was  tried  again,  that  course  had  been  condemned 
by  all  subsequent  writers  as  illegal  and  oppressive. 

CoCKBURN,  C.J. — No  doubt  it  was  a  scandalous  abuse,  and 
probably  led  to  the  change  of  practice  of  which  Lord  Hale  speaks. 

Blackburn,  J. — But  although  it  was  oppressive  it  does  not 
follow  that  it  was  illegal. 

CoGKBURN,  C.J.,  observed  that  Lord  Hale  expressly  stated 
that  the  practice  had  been  to  dischai^e  the  jury  in  cases  of  felony, 
in  order  to  allow  further  evidence  to  be  procured ;  and  probably, 
because  it  was  found  that  the  practice  was  capable  of  being  turned 
to  purposes  of  oppression,  it  was  altered.  But  that  might  go  to 
show  that  it  was  rather  matter  of  practice. 

Mbllor,  J. — The  discharge  of  the  jury  in  this  case  was  not 
for  the  purpose  of  getting  further  evidence. 

FolharddtQA  the  case  of  Lard  De^amere  (11  ^' State  Trials"), 
where  the  House  of  Lords  lidd  it  down  that  a  jury  once  charged 
in  a  case  of  life  and  death  could  not  be  discharged. 

CocKBURN,  C.J. — The  applicability  of  this  decision  to  the  pre- 
sent case  must  entirely  depend  upon  the  nature  of  the  particular 
case,  for  it  was  admitted  that  in  cases  of  necessity  a  jury  could  be 
discharged. 

Blackburn,  J.— In  a  later  case  (KinhcVe  case,  in  ''  Foster") 
that  case  of  Lord  Delamere  was  considered,  and  declared  to  have 
no  bearing  upon  the  present  question. 

Folhard^—ln  Home  Toohiu  case.  Eyre,  C.B.,  cited  and  approved 
the  general  proposition. 

CoCKBUBN,  t).J. — All  that  Lord  Delamere^i  case  really  decided 
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R»o.        was,  that  a  jury  ought  not  to  be  allowed  to  separate  in  a  case  of 
ChariLottk   felony.     That  was  not  disputed.     The  case  had  no  bearing  upon 
W1118OB.     the  question   of  the  discharge  of  the  jury  after  the  case  was 
closed. 

Folkard  cited  RookwoocTs  case  ( 13  "  State  Trials  ")  (before  Holt, 

PraetuM—     O.J.)>  where  it  was  laid  down  by  Holt  that  when  the  jury  were 

^^*'^yf^  charged   they  must  give  their  verdict;  Bex  v.  Heath  (1  "Lord 

■^"wrS^*.      Raymond"),  where  the  indictment  for  murder  was  quashed,  and 

the  prisoner  was  tried  again  for  manslaughter.     In  Rex  v.  Parhits 

("  Carthew's  Reports "),  Lord  Holt  said  that  it  was  the  opinion 

of    all   the  Judges  of   England  that  in  capital    cases  a  jury 

could  not  be  discharged,  though  the  parties  consented ;  and  that 

in  criminal  cases,  not  capital,  they  might  be  discharged  only  by 

consent. 

CoGKBUBN,  C.J. — That  case  had  been  much  considered  in  Kin- 
laches  c€ue,  and  it  came  to  this — that  the  judges  finding  that  the 
former  practice  had  led  to  abuse,  resolved  to  discontinue  it ;  and 
so  by  resolution  among  themselves  they  changed  the  practice.  But 
the  great  question  was  the  legality  of  the  practice. 

Folkard  cited  KinlodCs  case  in  **  Foster."  There  the  jury  had 
been  discharged  early  in  the  course  of  the  case,  and  it  was  said, 
''  That  admitting  the  rule  laid  down  by  Coke  to  be  good,  yet  it 
was  not  universally  binding ;  nor  was  it  easy  to  lay  down  any  rule 
that  could  be  so,  but  certainly  it  ought  not  to  be  allowed  where  it 
would  be  productive  of  hardship  or  manifest  injustice  to  the 
prisoner." 

CocKBURN,  C.J. — In  KinlocKs  case  it  was  held  that  the  general 
rule  laid  down  by  Lord  Coke  could  not  be  considered  as  main- 
tainable, and  that  there  were  cases  in  which,  although  the  jury  had 
been  charged  with  the  prisoner,  they  could  be  discharged. 

Folkard. — In  KinlocKs  case  die  discharge  of  the  jury  was  before 
the  case  was  closed,  or  even  conmienced,  and  before  the  jury  were 
charged  in  the  sense  spoken  of  by  Lord  Hale. 

Blackbubn  and  Mellor,  J«i.,  observed  that  in  KinlocKs  case 
the  prisoner  had  been  given  in  charge  to  the  jury. 

Folkard  then  cited  SkieUfs  case  (28  ''  State  Trials  "),  where  the 
prisoner  with  others  had  been  tried,  and  the  jury,  locked  up  all 
night,  had  acquitted  the  others,  but  could  not  agree  as  to  him,  and 
he  was  discharged  and  then  tried  again  and  acquitted.  Having 
been  acquitted,  of  course  the  case  could  not  come  before  a  Court 
of  Error ;  but  it  was  no  authority  against  the  prisoner  in  the 
present  case. 

CocKBTTRN,  C.«l. — There  was  no  decision  then  one  way  or  the 
other  upon  the  question. 

Folkard  then  cited  the  case  of  Bex  v.  KeUs  (1  Craw.  &  D.  Ir. 
Sep.),  where  was  the  discharge  of  a  jury  in  a  case  of  felony. 
He  would  now  come  to  cases  in  which  the  discharge  of  the  jury  in 
criminal  cases  had  been  held  justifiable  on  the  ground  of  actual 
necessity. 

CocKBUBNj  C.J.— Then  I  presume  you  do  not  dispute  the 
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general  proposition  -as  laid  down  by  Blackstone,  that  the  jury  may        ^*^' 
be  discharged  in  cases  of  *'  evident  necessity  ?"  Charlottb 

Folkard  did  not  dispute  that  general  proposition,  only  he  should     Winsor. 

contend  that  "  evident  necessity"  meant  actual  absolute  physical       

necessity.     All  the  cases  were  of  that  character.     For  instance^        l^' 
cases  of  illness  or   death   of   a  juror  or   the  prisoner:    Bex  v.    Ptaetice— 
Stevenson   (2   Leach   620);    Rex  v.  Street  (2  O  &  P.);   t^x  ▼•   ^^^""^ 
Edwards  (2  Buss.  &  R.).     But  the  mere  misbehaviour  of  any  of  *'"X-rf/ct" 
the  jury  was  no  ground  for  discharging  the  jury  (3  C.&  P.* 427). 

Mellob,  J.,  stated  that  he  well  recollected  a  case  of  a  woman 
tried  for  murder  at  Coventry  before  Coltman,  J.  The  jury  could 
not  agree,  and  he  discharged  the  jury  on  no  other  ground  than 
that  he  had  to  go  to  Warwick,  the  next  town  on  the  circuit,  to 
open  the  commission.  The  prisoner  was  tried  a^ain  at  the  next 
assizes  before  Maule,  J. ;  and  on  neither  occasion  did  it  occur  to 
either  of  those  two  learned  judges  that  the  course  was  not 
perfectly  legal,  nor  was  the  objection  urged  by  the  counsel  for 
the  prisoner. 

Folkard  observed  that  the  case  was  never,  therefore,  reviewed. 
He  cited  a  dictum  of  the  late  Lord  Campbell  in  MonseUs  case 
(1  Dears,  and  B.),  that,  after  the  jury  were  charged  with  the 
prisoner,  by  that  jury  he  must  be  tried. 

CocKBUBN,  C.J. — That  dictum  was  not  uttered  with  reference 
to  the  present  question. 

Blackburn,  C.J. — Tlie  question  there  was  as  to  the  chal- 
lenges. 

Folkard  cited  Rex  v.  Wade  (1  Moo.  C.  C.  86),  where  a  witness 
was  ignorant  of  the  nature  of  an  oath,  and  the  jury  were  dis- 
charged, and  the  judges  laid  it  down  that  the  discharge  of  the  jury 
was  improper  and  the  subsequent  verdict  of  *' guilty*'  wrong,  and 
accordingly  the  prisoner  received  a  pardon. 

CoOKBURN,  C.J. — This  case  did  not  show  that  there  was 
ground  for  a  writ  of  error.  There  was  great  difficulty  in  the 
proposed  rule,  limited  as  it  was  to  capital  cases.  According  to 
that  view,  the  rule  of  procedure  would  vary  with  the  punishment, 
so  that  if  a  statute  imposed  or  removed  the  penalty  of  death,  the 
procedure  would  alter. 

Mellor,  J.^  suggested  the  case  of  the  oifence  of  attempting  to 
commit  murder,  which  was  capital  a  few  years  ago  and  is  not  so 
now.  According  to  the  view  now  contended  for,  the  procedure 
was  altered. 

Folkard — The  distinction  was  laid  down  in  all  the  books; 
he  Cited  Rex  v.  Leary  and  Rex  v.  Lecken  (3  Craw.  &  D.  Ir. 
Rep.),  in  which  the  discharge  of  the  jury  in  capital  cases 
was  held  wrong,  except  in  cases  of  illness  of  the  prisoner  or  a 
juror,  and  not  proper  in  the  case  of  illness  of  a  prosecutor:  {Re 
KeUs,  I  Craw.  &  D.  Ir.  Rep.)  And  then  the  point  was 
raised  and  reserved  for  the  opinion  of  the  judges  as  one  of  law, 
and  not  merely  one  of  mere  practice.  He  then  cited  that  which 
he  deemed  the  most  important  case —  Conway  v.  The  Queen,  on 
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^w-       writ  of  error,  in  7  Ir.  Rep.     That  case  was  almost  precisely  as  the 
Charloitb   pi*6sent.     There,  in  a  case  of  murder,  the  matter  was  raised  by 
WiMsoB.      plea,  and  the  Crown  pleaded  that  the  other  business  of  the  assize 
"~        was  concluded,  and  the  Sabbath  was  drawing  near,  and  that  there- 
__       fore  the  jury  were  in  a  former  trial  discharged.    Three  judges  held 
Practiee^     that  the  discharge  of  the  jury  was  wrong,   though   the   fourth, 
-?"<'*^^^   Crampton,  J.,  delivered  an  elaborate  judigment  the  other  way; 
^^"^^lyjict.      A^^   ^   ^^^   judgment   against    the  prisoner  in   that  case   was 
reversed.    Perrin,  J.,  in  his  judgment  said : — ^  If  there  was  illness 
of  the  judge  or  a  juror,  or  a  necessity  to  quit  the  county,  or  any 
other  real  necessity,  then  the  matter  shonld  be  recorded,  that  a  court 
of  error  might  adjudge  whether  it  was  sufiBcient.     A  mere  general 
allegation  that  a  long  and  reasonable  time  had  elapsed  would  not 
be  sufficient.    The  grounds  of  the  necessity  must  be  shown.    There 
is  no  discretionary  power  in  the  judge  to  act  upon  his  own  opinion 
without  providing  for  review  by  a  superior  court  —  a  court  of 
error."   So,  Burton,  J.,  said  that  the  grounds  of  the  necessity  must 
be  set  forth  in  order  that  they  might  be  considered  by  a  court  of 
error,  and  that  those  there  set  forth  (which  were  in  substance  the 
same  as  here)  were  not  sufficient — that  is,  lapse  of  time  and  the 
proximity  of  Sunday  and  the  day  for  opening  the  commission  in 
the  next  county.      The  mere  lapse  of  time  was,  he  said,  quite 
insufficient  without  illness  or  faintness  among  the  jury  ;  and  even 
in  that  case  refreshment  might  be  provided,  if  required.     The  dis- 
charge of  the  jury  must  be  upon  the  ground  of  a  manifest  neces- 
sity, and  the  grounds  of  that  necessity  must  be  made  manifest  to 
the  court  of  error. 

CocKBURN,  C  J. — According  to  that  view  the  court  of  error 
would  have  to  determine  matter  of  fact.  Would  not  that  be  an 
anomaly  ? 

Blackbubn,  J. — If  the  judge  at  the  trial  has  jurisdiction  to 
determine  the  question  of  necessity,  why  should  he  put  the  evi- 
dence of  it  upon  the  record,  that  it  may  be  reviewed?  That 
would  be  contrary  to  the  other  cases ;  for  WhitbrecuTs  rxue,  though 
deemed  oppressive,  was  never  legally  overruled. 

Folkard  cited  the  judgment  of  the  Lord  Chief  Justice  in  Qynr 
way^a  case^  to  the  effect  tnat,  ever  since  the  time  when  Blackstone 
wrote,  it  had  been  held  that  a  jury  could  only  be  discharged  in  a 
case  of  manifest  necessity,  and  that  it  was  not  a  discretionary 
power,  but  required  a  previous  necessity.  He  then  read  and  com- 
mented upon  the  learned  judgment  of  Crampton,  J.,  to  the  con- 
trary effect. 

GOCKBURN,  C.J.>  said  that  it  was  one  of  the  most  beautifully 
reasoned  judgments  he  had  ever  read.  It  was  the  perfection  of 
lucid  legal  reasoning. 

Blackburn,  J.,  added  that  the  learned  counsel  would  have  to 
show  that  Crampton,  J.,  in  that  case  was  wrong,  and  the  other 
three  judges  right. 

CoCKBURN,  C.J. — ^The  law  gives  two  well-known  pleas  to  a 
man  put  on  his  trial  a  second  time,  the  plea  of  autrefois  acquU 
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and  autrefois  convict,  but  no  other  plea  was  given  at  common        ^^' 
law.  IT  o  .  ^ 

Blackburn,  J. — Until  the  case  of  Conway,  no  other  plea  was     w»aoB. 
ever  beard  of.  

Folhard  admitted  that  in  the  case  of  Reg.  v.  Damson  (8  Cox. 
Crim.  Gas.  360)  where  (in  a  case  of  misdemeanour)  a  jury  was    PraoUu-- 
discharged,  and  a  plea  of  the  discharge  was  on  a  second  trial  held  ^>*^<^  of 
bad.     But  that,  he  said,  was  misdemeanour.     So  in  the  case  of  ^^"^U^^^ 
Reg  V.  Newton  (3  Cox  Crim.  Cas.  489),  in  Lord  Denman!B  time ; 
that  was  a  case  of  murder,  and  the  prisoner  was  tried  again  after 
the  discharge  of  the  jury  on  a  former  trial ;  and  this  Uourt  was 
moved  for  a  /labecu  corpus  after  the  first  trial,  but  the  Court  said 
that  they  could  not  determine  such  a  question  on  a  mere  motion, 
and  that  it  ought  to  be  raised  by  writ  of  error.     So  that  the 
question  was  not  decided  in  that  case. 

Blackburn,  J. — In  the  case  of  Beg.  v.  Davison  (3  Cox  Crim. 
Cas.  360)  the  Lord  Chief  Baron,  in  pronouncing  judgment  against 
the  prisoner's  pleas,  said  that  the  Court,  in  the  case  of  Conway  v. 
The  Queen,  were  not  agreed^  and  that  he  should  feel  himself  at 
liberty,  if  necessary,  to  reconsider  it. 

Folkard  cited  Reg.  v.  Charlesworth  (3  Cox  Crim.  Cas.  174)^ 
which  also  was  a  case  of  misdemeanour,  and  in  which  the  dis- 
charge of  the  jury  was  held  regular  on  account  of  miscarriage  of 
the  trial  by  reason  of  refusal  of  a  witness  to  answer. 

Mellor,  J.,  pointed  out  that,  in  the  case  of  Reg.  v.  Newton, 
Lord  Denman  said  that  he  had  known  instances  of  the  discharge 
of  juries  in  criminal  cases,  and  of  re-trials  of  the  prisoners. 

Folkard. — These  might  have  been  cases  of  felonies  not  capital ; 
and  Wightman,  J,  in  CharlesworMs  case — a  case  of  misde- 
meanour— said  he  thought  the  discharge  wrong,  andCrampton,  J., 
said  he  should  have  foUowed  the  practice  to  direct  an  acquittal. 
That,  however,  was  a  case  of  misdemeanour,  whereas  this  was  a 
capital  case.  If  the  case  was  one  of  doubt,  the  jury,  according  to 
the  well-known  principle  of  criminal  law,  should  give  the  prisoner 
the  benefit  of  the  doubt,  and  agree  to  a  verdict  of  acquittal,  and 
should  be  directed  so  to  do,  inst^Ml  of  being  discharged. 

CocKBURN,  C.  J.,  observed  that  this  applied  where  the  whole 
jury  doubted,  not  where  only  one  or  more  of  them  doubted. 

Folkard. — The  rule  of  law  was,  that  the  prisoner  was  entitled  to 
acquittal  in  any  case  of  reasonable  doubt ;  and  that  if  only  one 
juror  honestly  doubted,  after  hours  of  consideration  and  hearing  all 
his  fellows  had  to  say,  this  was  as  much  a  reasonable  doubt  as  if 
the  whole  twelve  doubted ;  especially  as  the  jurors  in  cases  of 
felony  were  separately  sworn,  which  indicated  that  they  were 
bound  to  give  efiect  to  the  honest  doubt  of  any  one  of  their 
number.  If  the  whole  doubted,  of  course  no  one  could  question 
that  the  prisoner  should  be  acquitted.  The  longer  a  jury  delibe- 
rated, the  more  likely  they  were  to  find  a  verdict  of  acquittal, 
because  their  leaning  was  to  the  side  of  mercy,  and  the  longer  the 
deliberation,  the  greater  must  be  the  doubt    The  discharge  of  the 
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^^*^'        jury?  therefore,  was  to  the  prejudice  of  the  prisoner,  and  might 
GHARLorrB    ^^pr^ve  him  of  the  verdict  of  acquittal. 
WiNsoK.  CoCKBUBN,   C.J» — It   mig;ht   have    been   the  other   way  for 

anything  that  appeared,  and  a  verdict  of  guilty  might  have  been 

l^'       the  ultimate  result. 
Practie&^      .  Blackburn,  J. — There  was  an  equal  chance  of  a  verdict  for 
yitchargs  of  the  Crown. 

^"vm^!^  ^oZterrf  urged  that  the  power  to  discharge  the  jury  was  dan- 
gerous, and  arbitrary,  and  might  be  abused.  If  it  could  be  done 
after  five  hours,  it  might  be  done  in  five  minutes — the  moment  the 
judge  saw  a  juiy  hesitating  to  convict* 

CoCKBURN,  C.  J. — The  judge  would  be  liable  to  impeachment 
if  he  abused  his  powers.  You  admit  that  the  judge  may  at  some 
time  or  other  discharge  the  jury. 

Folkard  said  the  judge  might  have  adjourned  the  trial  here  on  the 
Saturday  night  over  the  Sunday,  and  allowed  the  jury  refreshment. 

COCKBURN,  C.  J. — No  doubt,  as  in  Palmer's  case,  a  trial  could 
be  adjourned  and  the  jury  allowed  refreshment  previous  to  their 
retirement  to  consider  their  verdict,  but  he  was  not  aware  of  any 
authority  that  this  could  be  done  after  they  had  retired,  fie 
desired,  moreover,  to  know  whether  the  verdict  could  have  been 
taken  on  Sunday,  and,  if  not,  whether  the  jury,  locked  up  over 
Sunday,  could  have  refreshment  allowed  to  them  ?  If  not,  their 
discharge  was  surely  necessary  ? 

Folkard  contended  that  a  verdict  could  be  taken  on  a  Sunday — 
first,  because  taking  a  verdict  was  not  a  judicial  act ;  and  next, 
if  it  was  so,  Sunday  was  not  a  day  on  which  a  judicial  act  could 
not  be  done. 

Mellok,  J. — The  verdict  must  in  a  case  of  felony  be  taken  in 
the  presence  of  the  prisoner. 

CoCKBURN,  C.  J. — It  would  hardly  be  decent  to  adjourn  the 
Court  to  Sunday. 

Folkard  said,  that  if  the  jury  had  brought  in  their  verdict  just 
on  the  stroke  of  twelve  on  Saturday  night,  could  not  that  verdict 
be  taken  ? 

Blackburn,  J. — If  it  had  been  so  taken,  an  awkward  question 
might  have  arisen.  But  even  supposing  that,  if  so  taken,  it  would 
have  been  valid,  a  very  good  reason  for  not  taking  it  might  be 
that  it  was  not  usual  nor  becoming  to  do  so. 

Lush,  J. — Could  sentence  be  passed  on  a  Sunday  ? 

Folkard. — Courts  of  Assize  have  sat  on  Good  Friday,  and  why 
not  on  Sunday?  Parliament  sat  on  a  Sunday  in  Lord  Mansfield's 
time. 

Blackburn,  J.,  referred  to  Sir  William  Blackstone's  Keports 
and  found  that  this  was  on  the  occasion  of  the  sudden  death  of 
George  II.,  and  under  a  statute  which  required  Parliament  to  meet 
immediately,  and,  moreover,  no  business  was  done. 

CoGKBURN,  C.  J. — This  was  far  from  showing  that  Sunday  was 
one  of  the  dies  juridiciy  and  ever  since  the  time  of  Lord  Coke  it 
had  been  laid  down  that  it  was  not  so. 
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Blaokbubn^  J. — At  all  events^  either  the  taking  of  a  Terdict        ^^* 
on  a  Sunday,  or  allowing  the  jury  refreshment,  would  have  raised    Q^j^^ijfygrn 
a  very  doubtful  question^  and  this  might  fairly  be  considered  by      Wimsor. 

the  Court  in  regard  to  the  question  of  necessity  for  a  dischai^e  of       

the  jury.  ^^ 

Folkard, — The  effect  of  putting  off  the  trial  to  a  future  assize    Pmetioe— 
would  be  that  the  prisoner  might  be  unable  to  procure  the  attend-  •'?**'**'^?J^ 
ance  of  witnesses  or  counsel  at  the  second  or  subsequent  trial  who  •'"'^Brrficfc 
might  by  evidence  or  argument  insure  his  acquittaL     The  judge 
was  bound  to  hear  and  determine  all  the  cases  at  the  assizes^  and 
had  no  authority  to  adjourn  any  of  them.     The  judge  should  have 
adjourned  the  trial  rather  than  discharge  the  jury.     There  was  no 
necessity  that  both  the  iudges  should  go  to  the  next  county  to 
open  the  commission.     On  the  contrary,  it  constantly  happened 
that  one  judge  went  on  to  do  so,  leaving  the  other  behind  him. 

G0CKBUBN9  C)*  J* — ^his  was  rather  a  matter  of  discretion ;  there 
was  no  obligation  on  the  judge  to  stay  behind,  and  it  must  be 
shown  that  it  was  not  lawful  for  him  to  go  on  to  the  next  county. 

Blackbubk,  J. — Circumstances  sometimes  arose  which  raised  a 
necessity  for  both  judges  to  go. 

CoGKBUBN,  C.  J. — The  prisoners  left  untried  might  have  some 
reason  to  complain,  but  they  could  not  set  that  up  at  common  law 
as  a  reason  why  they  should  not  be  tried. 

Blackburn,  J. — The  Habeas  Corpus  Act  provided  that  after    ^ 
the  first  assize  prisoners  should  be  bailed,  and  after  the  second  trial 
released,  but  this  was  by  statute,  not  at  common  law. 

Folkard  submitted  that  the  mere  lapse  of  time  was  not  sufficient 
in  this  case.  The  jury  had  only  been  locked  up  five  hours.  A  jury 
had  never  before  been  discharged  in  so  short  a  period. 

CocKBURN,  C.J. — The  proximity  of  Sunday  very  much  com- 

E Heated  the  question.  It  was  not  merely  that  the  jury  must  have 
een  locked  up  all  night,  but  all  Sunday  and  all  Sunday  night. 
There  would  have  been  danger  to  life  if  there  had  been  no  refresh- 
ment, and  a  difficult  point  of  law  would  have  arisen  if  the  verdict 
had  bden  taken  on  the  Sunday.  There  would  be  grave  objection  to 
the  coercion  of  the  jury  to  a  verdict  by  the  pressure  of  physical 
distress. 

Folkard  said  in  Convoatfi  case  the  point  as  to  Sunday  was  over- 
ruled. 

Blackburn,  J.,  had  observed  that  in  the  Fenian  trials  juries 
had  been  discharged  on  Saturday  night. 

Folkard  proceeded  to  the  second  point  of  his  argument — 
that  the  tnal  was  wrongly  put  off  to  the  next  assizes.  Even 
assuming  the  first  point  against  him,  that  the  jury  were  properly 
discharged,  why  should  not  the  trial  have  gone  on  at  once,  or  after 
the  business  of  the  next  county  was  over  ?  The  jury  process  was 
wrong,  for  it  ought  to  have  issued  at  the  same  assizes  at  which  the 
prisoner  was  arraigned. 

Cockburn,  C.J. — If  the  jury  ooold  not  be  discharged,  the  pri- 
soner could  not  be  tried  again  by  any  jury,  and  if  the  jury  were 
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Kx^-        lawfully  discharged  it  was  because  the  trial  could  not  go  on  at  the 
CHARuyTTB  ®^°^®  assizes,  and  so  the  postponement  was  required.     Therefore, 
WiNsoB.      the  second  point  resolv^  itself  into  the  first,  whether  the  jury 
could  be  discharged. 

Folhard  insisted  that  they  could  not,   and  that  the  prisoner 

Practice-^    could  not  be  tried  again,  for  she  had  been  once  in  peril.     At  any 

^<^^^^^  time  during  the  five  hours  the  jury  might  have  returned  a  verdict 

^^"^J^^    of  guilty.    He  cited  Reg.  v.  Campbell  (11  Q.  B.),  where  a  question 

arose  as  to  the  venire  de  novo  in  a  case  of  felony;   but  it  was 

observed  by  Blackburn,  J.,  that  there  the  question  was  not  decided. 

It  was,  he  urged,  a  maxim  of  law  that  a  pnsoner  could  not  be  tried 

twice. 

CoCKBUBN,  C.J. — ^This  meant  if  the  prisoner 'had  been  either 
acquitted  or  convicted,  not  if  there  had  been  neither  conviction  nor 
acquittal. 

Folhard. — As  to  the  third  point — the  admissibility  of  the  fellow- 

Erisoner  as  a  witness  while  still  a  party  to  the  record,  not  having 
een  acquitted.  He  cited  Rudd^s  co^^  (Co wp),  and  contended  that 
there  was  no  case  in  which,  after  two  prisoners  had  pleaded,  one 
was  admitted  as  evidence  against  the  other  without  taking  a  verdict 
of  acquittal,  or  entering  a  nolU  prosequi^  or  doing  anything  to 
withdraw  the  prisoner  thus  admitted  as  a  witness  from  peril  of 
conviction.  Lord  Coke  laid  it  down  that,  before  plea,  one  prisoner 
might  make  a  confession  and  an  accusation  against  the  other 
prisoner  before  the  coroner ;  but  this  was  after  plea,  and  in  the 
course  of  the  trial. 

Blackburn,  J. — The  old  law  as  to  "approvement"  did  not 
apply  to  this  case.  Moreover,  it  did  not  appear  on  the  record  that 
Harris,  the  fellow-prisoner,  had  been  examined,  though  it  was  one 
of  the  grounds  of  error  assigned  that  she  was  so. 

Folhard  said  it  was  the  fact,  and  would  not  be  disputed.  Harris 
was  charged  upon  the  same  indictment,  and  was  in  course  of  trial, 
and  had  pleaded,  and  was  a  party  to  the  record,  and  was  not 
acquitted  nor  in  any  way  withdrawn  from  the  record.  And  in  a 
case  of  felony  a  party  to  the  record  was  not  admissible  as  a 
witness. 

Blackburn,  J.,  repeated  that  it  did  not  appear  on  the  record 
that  Harris  was  actually  admitted  as  a  witness,  or  had  not  been 
acquitted. 

Folhard  said  if  that  were  so,  he  was  told,  when  he  applied  to 
amend  the  record  on  that  very  ground,  that  no  advantage  would 
be  taken  of  the  omission  to  state  the  fact  that  Harris  was 
examined. 

CocKBURN,  C.J. — Assuming  the  fact,  that  was  not  a  ground  of 
error. 

Blackburn,  J.,  added  that  the  wrong  admission  of  a  witness 
was  only  a  ground  for  a  bill  of  exceptions,  and  a  bill  of  exceptions 
would  not  lie  in  a  criminal  case* 

CocKBURN,  C.J. — ^The  admission  of  an  accomplice — a  party  to 
the  indictment — as  a  witness  against  the  other  prisoner,  without 
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first  patting  her  out  of  peril  was  a  coarse  which,  certainly,  it  was        ^bo* 
not  desirable  to  pursue ;  but  it  was  not  ground  of  error,  even  if   CH^JJ^yrxB 
stated   on  the  record,  which  it  was  not.     It   was  open  to   the      Winsor. 

prisoner's  counsel  to  use  this  point  in  aid  of  the  first — m  this  way,        

that  it  went  to  show  the  very  result  on  account  of  which  in  former        ]^' 
times  the  judges  altered  the  practice  as  to  the  discharge  of  juries     Practice— 
—viz.,  the  result  of  a  fresh  case  being  got  up  against  the  prisoner   J^^rge  qf 
by  reason  of  the  postponement  of  the  trial.     This  might  be  urged    ^''X-^*!^ 
as  a  reason  why  the  discretionary  power  of  discharge  of  the  jury 
should  not  be  affirmed ;  but  it  was  not  itself  an  independent  ground 
of  error. 

Blaokbttbn,  J. — The  only  way  of  raising  the  point  was  by 
reserving  it  for  the  Court  of  Criminal  Appeal. 

Folkard, —  Suppose  the  judges  refuse  to  reserve  the  point  ? 

Blackburn,  J. — An  appeal  to  the  Home  Secretary  to  advise 
the  Crown  to  exercise  the  prerogative  of  mercy  would  be  the  only 
remedy.  The  wrong  reception  of  evidence  never  was  received  as 
a  ground  of  error. 

Mellor,  J.,  asked  if  there  was  any  case  in  which  it  had  been 
so  taken. 

Folkard  admitted  that  he  could  cite  none,  but  cited  ^'  Russell  on 
Crimes  "  to  show  that  one  prisoner  after  plea  could  not  be  admitted 
as  witness  against  the  other. 

Blackburn,  J.,  observed  that  here  Harris  was  not  given  in 
charge  to  the  second  jury,  and  so  was  not  actually  on  ner  trial 
when  admitted  as  a  witness. 

Folkard  cited  the  case  of  Reg.  v.  Stewart  (1  Cox  Crim.  Cas.,) 
to  show  that  a  party  to  the  same  indictment  could  not  be  admitted 
as  a  witness  without  being  first  acquitted.  He  also  cited  a  similar 
case  in  3  Cox  Crim.  Cas.,  Reg.  v.  O^Donnell  (7  Cox  Crim.  Cas., 
337),  Reg.  v.  Jackson  (6  Cox  Crim.  Cas.,  525).  Then  the 
statutes  6  &  7  Vict,  and  14  &  15  Vict.  c.  99,  allowing  the 
parties  to  be  called  in  civil  cases,  expressly  excepted  criminal  cases. 
And  it  was  laid  down  in  '^  Starkie  on  Evidence  "  that  the  admission 
of  a  party  to  the  indictment  as  a  witness  was  not  allowed,  and  that 
the  usual  course  was  either  to  leave  the  accomplice  out  of  the  in- 
dictment, or  to  take  a  verdict  of  acquittal,  in  order  to  render  the 
party  admissible.  A  greater  prejudice  or  injury  to  the  prisoner 
could  not  have  arisen  than  had  arisen  in  this  case,  through  the 
calling  of  the  fellow-prisoner  as  a  witness,  especially  as  it  had  been 
done  suddenly,  without  previous  notice,  and  without  any  oppor- 
tunity of  meeting  her  evidence  or  testing  her  credibility.  Upon 
these  grounds,  he  submitted  that  the  judgment  must  be  reversed. 

a 

Jan.  24,  1866. 
The  Solicitor-General  (Sir  R.  R  ColUer^  Hannen  with  him),  for 
the  Crown. — He  submitted: — First,  that  the  learned  judge  at  the 
first  trial,  in  determining  under  the  circumstances  that  it  was  neces- 
sary and  proper  to  discharge  the  jury,  determined  a  question  of  fact, 
which  he  was.  competent  to  decide,  and  that  his  determination  cannot 
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Bbo.  be  reviewed  by  writ  of  error ;  secondly,  that  if  it  was  for  the  Court  to 
Charlottb  ^^c*^g  whether  he  was  right  or  wrong,  he  was  right;  thirdly,  that 
W1N8OR.  if  he  was  wrong  in  the  discharge  of  the  jury,  still  their  wrongful 
discharge  would  not  operate  as  a  legal  bar  to  the  second  trial, 
though  it  might  form  the  subject  of  a  representation  to  the  Crown 
PracHce—  for  the  exercise  of  the  prerogative  of  mercy — a  question  with  which 
iHscharge  of  the  Court  Were  not  concerned.  Upon  the  first  point  he  submitted 
^^"wr^^^  that  the  learned  judge  had  jurisdiction  to  determine  the  question, 
and  that  his  decision  could  not  be  reviewed.  Adverting  to  the 
citation  from  Lord  Chief  Justice  Coke  relied  upon  by  the  pri- 
soner's counsel,  that  a  jury  once  charged  in  a  case  of  life  and  death 
could  not  be  discharged,  he  said  that,  if  this  could  be  taken  as  a 
definition  of  the  rule  of  law,  it  was  incorrect  or  imperfect.  But  it 
was  not  a  definition  of  a  rule  of  law,  but  merely  of  a  rule  of  prac- 
tice ;  and  even  in  that  view  of  it  there  was  great  reason  to  sup- 
pose that  it  was  incorrect,  for  in  the  *^  Doctor  and  Student,"  a  work 
prior  in  date  to  the  time  of  Coke,  the  author  appeared  to  be  of 
opinion  that  a  jury  might  be  discharged.  There  was  a  case  in 
'^Anderson's  Reports" — ManseTs  case  {temp,  Elizabeth) — in  which  in 
a  case  of  felony  there  was  an  imperfect  verdict ;  the  jury  were  dis- 
charged, a  venire  de  novo  issued,  and  the  prisoner  re-tried  and  con- 
victed. It  was  obvious,  therefore,  that  the  dictum  of  Lord  Chief 
Justice  Coke  must  be  taken  with  qualification  even  as  applied  to  his 
own  times.  But  in  later  times  the  practice  had  been  altered,  and 
another  and  a  better  practice  substituted.  In  Ferrer's  case^  in  Sir 
Thomas  Ravmond's  Reports  (temp,  Charles  L),  it  was  laid  down 
bv  all  the  judges  that,  in  a  case  of  felony,  a  jury  after  being 
charged  may  be  dismissed,  contrary  to  the  common  tradition — that 
is,  probably,  a  tradition  founded  on  the  dictum  of  Lord  Chief  Jus- 
tice Coke.  Thus  the  practice  had  been  entirely  altered,  and  so 
Hale  in  his  "  Pleas  of  the  Crown  "  stated  that  the  practice  of  dis- 
charging the  jury  to  afford  the  opportunity  of  obtaining  further 
evidence  had  been  carried  even  further  than  was  proper.  So  in 
WhiteheacTs  case^  in  the  time  of  Charles  II.,  although  the  conduct 
of  Scroggs,  the  Chief  Justice,  was  disapproved,  it  was  not  declared 
illegal.  So  in  Waders  case^  cited  yesterday,  it  was  not  contended 
that  the  discharge  of  the  jury,  although  improper,  could  be  the 
subject  of  a  writ  of  error.  In  was  true  that  in  ParkirCs  case^  in 
"  Carthew's  Reports,"  Chief  Baron  Holt  was  stated  to  have  laid  it 
down  that  in  a  capital  case  the  jury  could  not  be  discharged,  but 
in  KinlocKs  case  that  was  questioned.  KinhcKs  case  ("Foster's 
Crown  Law  ")  had  been  cited,  and  there  Foster  laid  it  down  that  no 
general  rule  could  be  stated  which  could  govern  all  the  multifarious 
cases  that  must  arise  in  practice.  The  practice  of  discharging 
juries  in  criminal  cases  in  the  event  of  disagreement  among  the 
jury  had  long  existed,  and  was  well  established  in  modern  times, 
nor  had  it  ever  been  questioned.  The  cases  were  therefore  not 
reported,  but  some  had  been  mentioned  by  judges  and  counsel  in 
recent  cases,  as,  for  instance,  the  case  mentioned  yesterday  by 
Mellor,  J.,  which  was  a  case  of  murder.    The  case  of  Rex  v.  Shields, 
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in  the  28th  '^  State  Trials  "  (in  1802),  was  really  in  substance  the        Bbo. 

present  case.    There,  upon  the  second  trial,  the  prisoner's  counsel    chamxmctb 

raised  the  point.     He  had  the  rule  read  under  which  the  jury  on      Wimsor. 

the  former  trial  had  been  discharged,  because  the  other  business 

was  over,  and  the  judges  were  about  to  leave  the  county,  and  the 

jury  disagreed.     Nevertheless,  the  man  was  tried  again.  PractioB— 

CocKBURN,  0. J. — The  entry  on  the  record  there  was  hardly  J^okarge  of 
satisfactory  as  a  reason  for  the  discharge,  because  it  did  not  appear   *^2rSci 
that  there  was  a  necessity  for  the  judges  leaving  the  county.    The 
business  of  the  sessions  or  assizes  was  not  properly  over  until  the 
cases  were  tried  and  the  verdicts  taken. 

The  SolicUar^GeneraL — That  might  be  so,  but  here  the  necessity 
was  so  alleged,  and  therefore  this  case  was  stronger  than  that  cited. 
In  the  case  of  Bex  v.  Cobbett^  which  was,  no  doubt,  one  of  misde- 
meanour^  the  jury  having  been  locked  up  for  fifteen  hours,  and 
stating  that  they  could  not  agree,  were  discharged  by  Lord 
Tenterden.  He  cited  the  case  of  the  celebrated  Sam  Gray  (II  CI. 
&  Fin.),  a  man  tried  over  and  over  again  in  Ireland  for  felony, 
and  whose  case  came  to  the  House  of  Lords.  The  man  having 
been  put  upon  his  trial,  the  jury  could  not  agree  and  were 
discharged,  and  he  was  tried  again  on  the  same  charge,  and  the 
jury  were  again  discharged  for  the  same  reason.  Then  he  was 
put  upon  trial  again,  and  he  pleaded  a  special  plea  of  autrefois 
acquity  not  on  the  ground  of  the  discharge  of  the  jury,  but  that  he 
haa  been  acquitted  on  another  charge  which  virtually  involved  the 
present.  That  plea  was  held  bad,  and  then  a  writ  of  error  was 
brought  on  the  ground  of  error  in  the  jury  challenges,  and  the 
House  of  Lords  ordered  a  ventre  de  novo.  Now,  in  that  case  the 
question  of  the  discharge  of  the  previous  juries  had  not  been 
raised. 

Blackburn,  J. — Probably  it  would  appear  on  the  record,  and 
so,  if  anything,  would  be  ground  of  error;  and  assuming  that 
the  discharges  of  the  previous  juries  appeared  on  the  record,  then 
the  case  shows  that  the  House  of  Lords  held  that  a  ventre  de  novo 
could  issue  after  the  discharge  of  a  jury.  The  error,  if  error,  would 
be  in  awarding  new  jury  process,  to  summon  and  impannel  a  new 
jury  to  try  the  prisoner  on  the  same  indictment. 

The  SoUcitor^General  assumed  that  aU  the  matters  must  have 
appeared  on  the  record,  though  the  report  did  not  in  terms  so 
state.  He  referred  to  the  case  of  Reg.  v.  Newton  (3  Cox  Crim. 
Cas.,  489).  That  was  a  case  of  murder,  and  the  jury  disagreed, 
and  the  other  business  was  over,  and  the  judge  (Coltman,  J.) 
discharged  the  jury.  The  prisoner  moved  for  a  habeas  corpus^ 
with  a  view  to  her  discharge,  and  the  Court  refused  the  motion. 
Indirectly,  the  application  raised  the  present  question ;  for  if  the 
prisoner  could  not  be  tried  again  she  was  entitled  to  be  discharged. 
Suppose  she  had  been  acquitted,  the  habeas  corpus  could  have  been 
issued.  Then  the  case  virtually  decided  that  the  prisoner  could 
be  tried  again. 

CocKBUBN,  0.  J. — The  Court  rather  gave  the  question  the 
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Baa.        go-by.     There  are  certainly  dicta  in  favour  of  your  view,  bat  it 
Crarloitb   ^^^rdv  amounted  to  a  decision  upon  the  question. 
WiHsoB.  The   Solicitor-General  admitted  that  this  was  so,  but  he  read 

various  dicta  of  the  Court  in  favour  of  his  view.    Lord  Denman 

there  said,   **  Even   assuming  the   discharge   of  the  jury  to  be 

Praetiei—    improper,  it  was  not  equivalent  to  acquittal."     Erie,  J.  (now  Lord 
'?**^*'*2S»2r  ^^*®^  Justice),  said,  "  Taking  the  rule  as  laid  down  by  Blackstone 
MiSct.       — ^^**  *  J'^^y   °^*y  ^^  discharged  in  cases   of    necessity — the 
question  is  what  is  meant  by  necessity.     I  think  it  means,  not 
absolute  impossibility  to  avoid  the  discharge  of  the  jury,  but  need 
in  a  very  high  degree;  and  that  need   it   is  for  the  judge  to 
determine,  nor  do  I  think  his  decifflon  can  be  reviewed."    Then  in 
DavisorCs  case  {3  Cox  Crim.  Cas.,  360),  although  that  was  a  case  of 
misdemeanour,  the  reasoning  of  the  Court  went  to  show  that  the 
discharge  of  the  jury  would  have  been  equally  lawful  in  a  case  of 
felony.     Pollock,  Cf.B.,  after  mentioning  that  it  was  a  case  of 
misdemeanour,  went  on  to  say,  **  But  we  are  of  opinion  generally 
that  where  a  judge  has  exercised  his  discretion,  that  discretion 
cannot  be  reviewed  by  writ  of  error."     Oreat  inconvenience,  it 
was  obvious,  would  arise  if  it  could.     For  the  allegation  of  the 
necessity  could  be  denied  and  put  in  issue  before  a  jury,  whd 
would  have  to  decide  whether  the  judge  was  right  in  discharging 
the  jury,  or  whether  the  alleged  necessity  existed.     In  that  case 
Hill,  J.,  said,    ^^  The  presiding  judge  is  the  sole  arbiter  of  all 
matters  before  him,  and  his  discretion  cannot  be  reviewed,"  and 
he  cited  and  adopted  the  judgment  of  Crampton,  J.,  in  the  case  of 
Conway  v.  The  Queen^  which  adopted  the  same  view.     All  the 
reasoning  pointed  equally  to  felony,  and  any  distinction  between 
felony    and  misdemeanour  upon   this   question    was    fallacious. 
There  were  many  cases  in  which  a  prisoner  could  be  tried  for  a 
capital  felony  and  convicted  of  one  not  capital  (as  murder  and 
manslaughter),   or  tried  for   felony   and   convicted  of  a  misde- 
meanour— as  in  cases  of  trial  for  wounding  with  felonious  intent, 
in  which  the  jury  might  convict  of  the  mere  misdemeanour  of 
unlawfully    wounding.      The    distinction,    therefore,    would    be 
impracticable,  and  tne  reason  of  the  case  was  against  it,  for 
it  might  be  applied  equally  to  cases  of  felony  and  misdemeanour. 
He  cited  the  case  of  Conway  v.  The  Queen  (7  Irish  Reports),  in 
which  the  majority  of  the  Court  held  in  favour  of  the  prisoner  and 
Crampton,  J,,  against  him.     That  case,  he  said,  was  misunder- 
stood.    The  question  there  arose  in  this  way.     There  were  two 
discharges  of  the  jury,  and  as  to  one,  all  that  was  alleged  was 
disagreement  of  the  jury ;  as  to  the  second,  indeed,  the  other 
reasons  were  alleged,  like  those  in  the  present  instance.     But 
the  Court  had  no  occasion  to  'decide  upon  the  second,  because, 
of  course,  if  the  first  discharge  was  wrong  it  was  enough ;  and  it 
was  upon  that  the  Court  had  decided,  not  the  second.    That  is, 
the  majority  decided  that  the  jury  could  not  be  discharged  merely 
because  they  did  not  a^ee. 

Blackbubn,  J.,  intimated  that  this  had  been  his  own  view  of 
the  case. 
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The  Solictim'-General  said  it  was  so  beyond  all  doubt*    There       '^^^ 
were  two  trials  and  two  di8charges5  and  the  decision  was  upon  the   charlotte 

first  WlHSOR. 

CoCKBURN,  C.J. — If  the  discharf^e  on  the  first  was  wrong  it       

would  not  have  been  necessary  to  decide  as  to  the  second.  ]^' 

The    Solicitor-GeTieraL — No.     And   as  to   the  first,    all    that     Practie&^ 
appeared  was  that  the  jury  had  not  been  able  to  agree,  not  that  ^we*«;s«o/ 
the  rest  of  the  business  was  over,  and  that  the  judges  had  to  go  "^^Tar^?"^ 
away  to  open  the  assizes  in  the  next  county,  which  was  alleged 
here.     The  case,  therefore,  was  no  authority. 

CoCKBURN,  (3  J. — Assuming  it  to  be  a  general  proposition  that 
the  jury  can  be  discharged  if  all  the  business  of  the  assize  was  over, 
ou  would  still  have  to  show  that  the  business  was  concluded, 
ut  was  it  so  ?  It  appears,  doubtless,  that  this  was  the  last  case. 
But  that  case  had  to  be  tried,  and  it  might  (for  anything  that 
appears)  have  been  tried  on  the  Monday.  We  all  know  that 
practically  the  judge  who  sits  in  Devon  on  the  Crown  side  does 
not  open  the  commission  or  sit  on  the  Crown  side  in  Cornwall. 
So  it  does  not  appear  that  the  business  was  over. 

Blackburn,  J. — Unless  it  is  to  be  taken  with  reference  to  the 
occurrence  of  Sunday. 

The  Solicitor' General — That  raises  another  difficulty  in  this 
case.  The  Court  in  the  Irish  case  no  doubt  say  that  the  mere  fact 
of  disagreement  among  the  jury  is  not  of  itself  sufficient  to  warrant 
the  discharge,  but  that  was  all.  The  points  which  had  arisen  here 
were  not  decided.  It  was  the  last  minute  of  Saturday  night,  and 
the  jurv  declared  that  they  could  not  agree  and  that  it  was  not 
likely  they  could  agree. 

Blackburn,  J. — The  fact  that  it  was  on  Saturday  night  was 
most  material.  No  doubt  the  learned  judge  would  not  have  held 
that  the  necessity  was  so  imminent  had  it  been  on  a  Friday  night. 

The  Solicitor' GenerffL — No  doubt  the  case  turns  a  gooa  deal  on 
that.  In  Com.  Dig.  title  ^' Temps,"  it  was  laid  down  that 
only  ministerial  acts  could  be  done  on  Sunday,  not  acts  which 
were  iudicial,  and  though  the  precise  case  of  a  verdict  was  not 
put,  the  entry  of  a  judgment  was,  which  was  the  case  nearest  to 
verdict 

CoCKBUBN,  C.  J. — The  taking  of  a  verdict  seemed  to  be  a 
judicial  act.  It  might  be  a  verdict  which  could  not  be  received, 
being  bad  in  law.  It  might  be  a  special  verdict,  which  required 
the  guidance  of  the  judge  in  framing  it. 

The  Solicitor-CreneraL — Just  so.  Surelv  the  taking  of  a  verdict 
is  not  an  act  merely  ministerial.  If  so,  it  could  not  be  done  on 
Sunday.  Then  what  was  to  be  done  with  the  jury?  Were  they 
to  be  locked  up  all  Sunday  and  Sunday  night  ?  If  so,  surely  they 
would  require  refreshment;  but  could  refreshment  be  allowed  after 
the  jury  had  retired  ? 

Mbllob,  J. — The  learned  author  of  '^  Doctor  and  Student " 
seemed  to  consider  that  they  could. 

The  Solicitor^General. — That  was  a  mere  speculation,  and  the 
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practice  had  always  been  otherwiee.  Then^  if  the  jury  oould  not 
be  allowed  refreshment,  and  they  would  have  had  to  be  locked  up 
all  Sunday  and  Sunday  night  without  refreshment,  would  it  not 
have  been  a  coercion  of  the  jury  by  physical  pressure  and  distress 
amounting  to  torture,  which  was  unsuited  to  the  spirit  of  modem 
times?     The  whole  spirit  of  criminal  judicature  had  now  altered. 

CoCKBURN,  C.  J. — In  ancient  times  they  put  a  sort  of  peine 
forte  et  dure  upon  a  jury  to  compel  a  unanimity  of  verdict  without 
caring  whether  it  was  one  of  conviction  and  belief.  But  the  whole 
object  of  our  judicature  was  to  get  a  unanimity  of  conviction,  in 
which  lay  the  whole  moral  force  and  weight  of  the  verdict. 

The  SolicUor- General — Precisely  so.  Then  was  there  not  a  case 
of  necessity;  or,  as  Erie,  C.  J.,  ejcpressed  it,  of  ''need?'' 

CocKBURN,  C.  J. — The  only  difference  between  those  words  is 
that  the  one  is  Saxon  and  the  other  Latin,  and  I  think  my  brother 
Erie  was  singularly  happy  in  his  choice  of  the  equivalent  Saxon 
expression. 

The  SoUciior- General — The  next  point  is,  that  even  if  the 
discharge  of  the  jury  was  wrong,  it  was  no  bar  to  a  second  trial. 
An  abortive  trial,  from  whatever  cause,  was  no  bar  to  another  trial. 
The  only  thing  which  barred  a  second  trial  was  verdict  followed 
by  judgment.  The  only  pleas  known  to  the  law  were  a  previous 
acquittal  or  conviction.  There  was  no  case  in  which  the  matter 
had  been  held  ground  of  error,  except  Canway*8  case^  on  which  he 
had  already  observed.  On  the  other  hand  there  were  numerous 
cases  in  which  a  venire  de  novo  had  been  ordered  in  cases  of  felony. 
In  Rex  V.  Fowler  (4  B.  &  Aid.)  the  Court  deemed  the  first 
trial  abortive  through  the  fault  of  the  jury ;  yet  it  was  held  no  bar 
to  a  second.  Assume  that  the  first  trial  here  was  abortive,  through 
the  fault  of  the  judge,  was  it  not  the  same?  The  case  of  Reg.  v. 
Crray,  already  cited,  supported  the  same  view. 

Blackburn,  J. — There  the  question  was  as  to  the  challenges 
to  the  jury — that  is,  whether  the  jury  were  improperly  brought 
together.  Here  the  point  is,  assuming  the  jury  properly  brought 
together,  and  no  verdict  given  through  their  non-agreement,  can 
there  be  a  venire  de  novo — that  is,  a  second  trial  ? 

The  Solicitor-General — That  was  so,  no  doubt;  but  he  con- 
tended that  the  general  principle  was  the  same  whatever  might  be 
the  cause  for  which  the  first  trial  was  deemed  abortive.  There  was 
the  case  of  Campbell  v.  The  Queen  (11  Q.  B.)  in  which  that  view 
certainly  was  not  negatived.  Parke,  B.,  indeed,  suggested  a  doubt 
whether  a  venire  de  novo  could  issue  in  a  case  of  felony ;  but  there 
the  first  verdict  was  held  bad  for  uncertainty,  and  this  Court 
ordered  a  venire  de  novo.  The  case  went  to  the  Exchequer 
Chamber,  and  Parke,  B.,  delivered  judgment,  in  which  no  doubt 
he  touched  upon  the  question  whether  there  could  be  a  second 
trial  after  an  improper  verdict  by  reason  of  the  default  of  the  jury. 
But  he  said  that  there  the  jury  process  was  misa warded,  and  so  there 
was  a  ground  for  reversing  the  judgment  without  deciding  the 
other  question.     That  case,  therefore,  did  not  decide  the  greater 
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qQestion,  and  did  not  apply  to  the  present.     He  then  referred        ^^' 
to  and  commented  at  great  length  upon  the  elaborate  judgment  of  chablottb 
Crampton»  J.,  in  the  case  of  Conway^  and  the  case  of  Reg.  v.      Wimsor. 

Charlesworth,  in  this  Court*  whiere  Hill,  J.,  had  discharged  the        

jury  in  a  case  of  misdemeanour,  because  a  witness  for  the  pro-  ]^' 
secution  declined  to  answer.  There  the  Court  were  divideo  in  Practice- 
opinion  as  to  whether  the  judge  had  exercised  a  sound  discre-  ^charge  oj 
tion,  but  it  was  taken  for  granted  that  he  could  discbarge  the  ^^^^^* 
jury  in  case  of  their  being  unable  to  agree ;  and  the  Lord  Chief 
Justice  adopted  the  argument  and  conclusions  of  Crampton^  J.,  in 
the  Irish  case.  ^'  It  is  said  (he  observed)  that  a  man  must  not  be 
tried  twice ;  but  that  means  where  a  trial  proceeds  to  a  lawful 
conclusion  by  verdict."  No  doubt  that  was  a  misdemeanour,  but 
the  Court  tWe  seemed  to  ignore  the  distinction.  In  conclusion, 
be  had  fbuna  no  authority  for  the  novel  proposition  that  the 
decision  of  a  judge  on  a  matter  of  discretion  could  be  reviewed 
in  error.  The  jud^e  might  have  decided  upon  the  necessity  for 
a  discbai^e  of  the  jury  £om  their  appearance  and  other  matters 
which  could  hardly  be  stated  and  proved.  How  could  the  Court 
have  before  it  all  tne  minute  circumstances  which  might  materially 
affect  the  decision?  But  finder  no  circumstances  was  an  abor- 
tive trial  a  bar  to  a  second  triaL  Then,  as  to  the  last  part — the 
examination  of  Harris — it  did  not  appear  on  the  record,  and  was 
no  ground  of  error,  if  it  did.  However,  he  contended  that  the  evi- 
dence of  Harris  was  admissible.  A  fellow-prjsoner  could  be  exa- 
mined as  a  witness  if  not  actually  upon  trial ;  and  that  was  the 
present  case,  for  Harris  was  not  given  in  charge  to  the  second 
jury.  The  statute  6  &  7  Vict.,  which  allowed  parties  in  civil  cases 
to  be  examined,  did  not  alter  this  law,  except  that  a  party  could 
not  be  examined  on  his  own  behalf  in  a  criminal  case.  And, 
accordingly,  it  was  stated  in  ^^  Taylor  on  Evidence "  that  when 
persons  were  jointly  indicted  one  could  be  examined  for  or  against 
the  other,  though  not  for  or  against  herself.  Thus  Harris  could 
here  be  examined  against  Winsor,  though  not  in  her  own  favour ; 
and  it  did  not  appear  that  she  had  given  evidence  in  her  own 
favour. 

Folkard  replied.  He  contended  that  no  case  had  been  cited 
which  determined  the  present  one.  He  dwelt  upon  the  fact  that 
here  there  was  the  whcue  of  the  Monday  for  the  trial  or  re-trial, 
and  that  the  jury  had  only  been  deliberating  five  hours.  The 
definition  in  JBlackstone,  '*  evident  necessity,"  did  not  imply  a 
discretion  in  the  judge  as  to  the  cause  of  discharge,  but  only 
as  to  the  existence  of  the  cause  of  discharge.  There  ought  not 
to  be  an  unlimited  discretion  on  any  point  of  criminal  judi- 
cature. In  the  case  of  Reg.  v.  Davison  (ubi  sup.)  this  absolute 
discretion  seemed  to  be  laid  down,  but  perhaps  it  was  meant,  of  the 
existence  of  the  facts  con8titu|;in^  the  cause  of  discharge.  There 
was  no  necessity  for  both  the  judges  in  this  case  to  go  to  Bodmin 
to  open  the  commission  there ;  yet  it  was  actually  set  out  upon 
the  record  as  a  ground  of  necessity  for  the  discharge.    But  upon 
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Rbo.        the  face  of  it  it  was  uot  so.     Here,  moreover,  the  jury  had  not 

CHARL<yrrF.    voluntarily  come  into  Court  and  declared  their  inability  to  agree, 

WiNsoB.      but  they  had  been  sent  for  and  asked  if  they  were  likely  to  agree. 

Non  constaty  that  they  might  not  have  agreed  in  the  next  few 

^f^*        minutes;   and,   if   so,   then   the    prisoner   had    been   wrongfully 

Practice--    deprived  of  a  verdict  of  acquittal.     As  to   the  intervention  of 

Discharge  of   Sunday,  it  came  to  nothing,  for  it  was  not  true  that  judicial  acts 

"^ler^^    could  not  be  done  on  Sunday,  or  that  the  Courts  could  not  sit  on 

Sunday.     He   referred  to  an  elaborate  argument  of  Willes,  J. 

(when  at  the  bar)  in  a  case  of  Rowberry  v.  Morgan  (9  Exch.  Rep.) 

where  he  showed  that  Sunday  was  not  necessarily  dies  nonjuridicuSy 

and  stated,  citing  authorities,  that  the  Courts  had  sat  on  Sunday. 

And  he  urged  that  no  decisive  authority  had  been  cited  to  the 

contrary,  and  that  it  would  be  an  absurdity  to  hold  that  if  the 

{'ury  had  come  in  on  the  stroke  of  twelve  their  verdict  could  not 
»ave  been  taken  a  few  seconds  after  twelve.  Moreover,  the  mere 
taking  down  of  a  verdict  was  so  merely  ministerial  that  the 
verdict  might  be  recorded  afterwards.  The  jury  should  have  been 
allowed  refreshment ;  but,  being  asked  for  any  authority  to  that 
effect,  he  admitted  that  there  was  none.  Even  assuming  that 
there  might  be  a  second  trial,  it  should  have  been  at  the  same 
assizes,  and  that  as  it  appeared  on  the  record  that  the  prisoner  was 
arraigned  and  pleaded  at  one  assizes,  and  that  the  second  jury  had 
been  summoned  at  another,  that,  he  insisted,  was  erroneous,  on  the 
ground  that  the  proceedings  had  been  illegally  discontinued  at  one 
assizes,  and  miscontinued  at  another.  Then,  lastly,  the  examina- 
tion of  Harris,  the  fellow-prisoner,  was  unlawful,  and  operated 
greatly  to  the  prejudice  of  Winsor. 

Judgment. 
CocKBURN,  C.  J. — The  question  involved  in  this  case  has  been 
so  recently  before  the  Court  in  the  case  of  Rep.  v.  Charlesworth^ 
and  has  been  so  fully  discussed  in  the  argument  during  the  last 
two  days,  that  I  do  not  think  we  should  gain  anything  by  taking 
further  time  to  consider  our  judgment,  more  especially  as  there  is  no 
doubt  whatever  in  the  mind  of  any  one  of  the  members  of  the  Court 
as  to  the  judgment  we  ought  to  pronounce.  I  have  no  hesitation 
in  expressing  my  opinion  that  it  is  within  the  province  of  a  judge 
presiding  on  a  criminal  trial,  in  the  exercise  of  his  discretion,  after 
the  jury  have  retired  to  consider  their  verdict,  and  have  remained 
in  deliberation  a  full  and  sufficient  time,  if  they  are  not  agreed, 
and  there  is  no  chance  or  reasonable  expectation  of  their  coming 
to  a  unanimous  decision  as  the  result  of  a  longer  deliberation,  in 
my  judgment  it  is  competent  to  the  judge,  in  the  exercise  of  his 
discretion,  to  discharge  them.  We  are  dealing  here,  not  with  one 
of  those  fundamental  principles  that  lie  at  the  foundation  of  our 
jurisprudence,  such  as  the  maxim  that  judges  shall  decide  ques- 
tions of  law  and  juries  questions  of  fact,  or  that  the  verdict  of 
the  jury  must  be  unanimous,  but  with  a  matter  of  practice 
which  has  fluctuated  at  various  times,  and  which  even  at  the 
present  day  may  perhaps  not  be  considered  as  finally  settled.   The 
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rule  laid  down  by  Lord  Coke  in  the  Inst.  1 10,  if  it  ever  truly        Hbo. 
expressed  the  law,  was  certainly  very  speedily  departed  from  in    chablottb 
the  administration  of  justice.     In  a  generation  or  two,  at  least,      Wurboa. 
after  the  time  when  Lord  Coke  wrote,  we  find  from  the  statement 

of  Lord  Hale — I  need  not  say  an  authority  of  the  first  eminence        

in  such  a  matter — that  the  practice  universally  prevailed  in  the  Praetiee-^ 
administration  of  criminal  justice,  where  the  proof  turned  out  ^uckaye  of 
upon  the  trial  to  be  defective,  to  discharge  the  jury,  in  order  that  •'"'^^^"' 
the  prosecution  might  come  on  a  future  occasion  better  prepared, 
and  we  find  that  ^reat  and  eminent  lawyer,  as  well  as  most 
humane  man,  speaking  with  approbation  of  that  practice  as 
essential  to  prevent  the  frustration  of  justice  in  cases  where 
evidence-  might  have  been  forthcoming,  but  happened  to  be 
temporarily  wanting.  He  speaks  of  that  practice  as  having  pre- 
vailed for  many  years.  Afterwards,  in  consequence  of  the  way  in 
which  the  practice  was  abused  on  political  trials,  and  possibly  in 
consideration  of  the  great  grievance  and  hardship  upon  tne  accused 
person,  who,  coming  prepared  for  his  defence  on  the  first  trial, 
might  be  wanting  in  the  means  of  preparing  for  his  defence  on  the 
second,  the  judges  appear  to  have  adopted  a  different  practice; 
not  that  there  seems  to  have  been  any  judicial  decision  on  the  point, 
but  the  judges  appear,  on  consultation  among  themselves,  to  have 
laid  down  a  rule  that  in  criminal  trials — at  all  events,  on  a  trial  for 
felony — the  jury  should  not  be  discharged  at  the  discretion  of  the 
judge.  But  if  that  resolution  was  ever  acted  upon,  it  certainly 
was  only  acted  upon  for  a  limited  time,  for  in  Kintoch^s  case,  which 
occurred  during  the  trials  under  the  Commission  after  the  Rebellion 
of  1745,  we  find  the  jud^^es  dissenting  from  that  rule  in  the  general 
terms  in  which  it  was  laid  down.  In  that  case  the  jury  were  dis* 
charged  with  a  view  to  putting  the  prisoner  in  a  better  state  than 
he  otherwise  would  have  been,  and  to  give  him  an  opportunity  of 
putting  a  plea  on  the  record  to  the  jurisdiction  of  the  Court.  The 
plea  was  overruled,  and  it  was  then  objected  that,  the  jury  having 
been  discharged,  the  accused  could  not  be  put  a  second  time  on 
their  trial ;  but  in  the  opinion  of  all  the  judges  upon  that  Commis* 
sion,  except  one,  that  objection  was  no  answer,  and  was  overruled ; 
and  Foster,  J.,  ^ave  an  elaborate  opinion,  in  which  he  showed 
that  the  proposition,  as  laid  down  in  such  general  and  unqualified 
terms,  was  one  that  could  not  be  maintained.  Shortly  after  that 
we  have  the  great  commentator  on  English  law  laying  down  the 
rule  with  this  qualification,  that  juries  could  not  be  discharged  by 
the  judge  except  in  cases  of  evident  necessity.  Since  that  time 
the  question  has  several  times  arisen ;  and  the  illness  of  a  juror,  or 
the  illness  of  the  prisoner,  has  been  held  a  sufiicient  ground  for 
the  discharge  of  the  jury.  Nobody  has  questioned  that  in  these 
cases  a  second  trial  might  be  had,  and  the  accused  be  put  a  second 
time  on  his  or  her  defence.  We  find  in  the  case  of  Bex  v.  Cobbetty 
that  most  learned  and  cautious  judge,  Lord  Tenterden,  dis- 
charging a  jury  of  his  own  act,  and  in  the  exercise  of  his  own  dis- 
cretion, after  they  had  been  in  deliberation  fifteen  hours,  and  other 
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Rbo.  instances  have  been  cited  where  judges  have  taken  upon  themselves 
Char^lottb  *^  ^^  *^^  same  thing.  It  appears  to  me,  so  far  from  Mr,  Folkard'e 
WiNsoR.  observation  being  well  founded,  that  it  is  essential  to  the  pure 
administration  of  justice  in  the  form  of  trial  by  jury  that  this  dis- 
cretionary power  should  be  abridged  to  the  utmost,  and  I  cannot 
Practic&^  help  thinking,  if  you  look  at  what  is  the  true  principle  on  which 
Ditchargeof  justice  ought  to  be  administered  by  juries,  the  contraiy  will  be 
•^""Jl^^  found  to  be  the  fact.  Our  anceators  msisted  on  unanimity  as  the 
very  essence  of  the  verdict;  but  they  were  unscrupulous  as  to  the 
means  by  which  they  obtained  it ;  whether  the  minority  gave  way 
to  the  majority,  or  the  reverse,  appears  to  have  been  a  matter  of 
indifference.  It  was  a  struggle  between  the  strong  and  the  weak, 
the  able-bodied  and  the  infirm ;  which  could  best  sustain  hanger  and 
thirst,  and  all  the  misery  incidental  to  it.  It  was  said  it  was  even 
competent  to  judges,  and  the  duty  of  judges,  to  take  a  jury  that 
could  not  agree  about  with  them  in  carts  to  the  confines  of  the 
county  where  the  trial  was  held,  or  even  beyond.  I  doubt  very 
much  whether  such  a  thing  was  ever  done,  i  doubt  the  authority 
to  do  so  very  much.  That  dictum  is  to  be  found  in  the  Book  of 
Assize  quoted  yesterday,  and  which  loose  dictum  has  been  copied 
servilely  by  text-writers  into  their  books  until  it  has  come  to  be 
regarded  as  an  authority.  I  doubt  very  much  whether  that  ever 
was  the  law.  But  assuming  it  to  be  so,  we  now  look  upon  the 
trial  by  jury,  as  regards  the  principles  on  which  juries  are  to  act, 
in  a  dififerent  light.  We  do  not  desire  that  the  unanimity  of  a  jury 
should  be  the  result  of  anything  but  the  unanimity  of  conviction. 
It  is  true  that  a  single  juryman,  or  one  or  two  constituting  a  small 
minority,  may,  if  their  own  convictions  are  not  strong  and  deeply 
rooted,  think  themselves  justified  in  giving  way  to  the  majority :  it 
is  true,  if  jurymen  have  only  doubts  or  weak  convictions  upon  a 
given  point,  thev  may  yield  to  the  stronger  and  more  determined 
view  of  their  fellows ;  but  I  hold  it  to  be  of  the  essence  of  a  jury- 
man's duty,  if  he  has  a  firm  and  deeply  seated  and  rooted  convic- 
tion, either  in  the  afiSrmative  or  in  the  negative,  of  the  issue  he 
has  to  try,  that  he  is  not  to  give  up  that  conviction,  although  the 
majority  may  be  against  him,  from  any  desire  to  purchase  his 
freedom  from  confinement  or  constraint,  or  the  various  other 
inconveniences  that  jurors  are  subject  to.  That  being  so,  when  a 
reasonable^time  has  elapsed,  and  the  judge  is  perfectly  convinced 
that  the  unanimity  of  the  jury  can  only  be  obtained  through  the 
sacrifice  of  honest  and  conscientious  convictions,  why  is  he  to 
subject  them  to  torture  and  to  the  misery  of  being  shut  up  without 
food,  drink,  or  fire,  in  order  that  the  minority  may  gave  way,  or 
the  majority  possibly  (who  can  tell?),  and  so  purchase  ease  to 
themselves  by  the  sacrifice  of  their  conscience  ?  I  am  therefore  of 
opinion  that,  so  far  from  this  practice  being  a  mischievous  one,  it 
is  one  essential  to  the  upholding  of  the  pure,  conscientious,  and 
honest  discharge  of  the  duties  of  a  jury.  Then,  what  have  we  to 
show  that  this  discretion  cannot  now  be  legally  exercised,  when 
there  are  so  many  instances  in  which  it  has  been  exercised  without 
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objection  ?    There  is  undoubtedly  the  case  of  Conway  and  Lynch,        R«<». 
in  which  the  majority  of  the  Irish  Court  held  that  the  discharge  of   charlottk 
the  jury  by  the  judge  in  his  discretion,  after  they  had  been  left      Wihsor. 
twenty-four  hours  in  deliberation,  could  not  be  properly  justified, 

and  consequently  that  the  prisoner  was  not  liable  to  be  put  again        

on  his  trial.  In  Reff,  v,  Charlesworthy  I  took  the  opportunity  Practice — 
of  observing  that  the  judgment  of  Crampton,  J.,  in  Conway^s  Discharge  o/ 
casBy  who  was  the  judge  who  dissented  from  the  majority  of  the  '^'JeH^*'** 
Court,  carried  to  my  mind  perfect  conviction.  His  arguments,  to 
my  mind,  are  overwhelming ;  and  certainly  no  attempt  was  made 
to  answer  them  on  the  part  of  the  judges  who  diflPered  from  him.  . 
Since  that  case  the  matter  has  been  two  or  three  times,  on  analo- 
gous questions,  under  the  consideration  of  the  court.  In  Reg,  v. 
Newton,  although  it  was  not  certainly  a  question  on  which  the 
decision  of  the  Court  was  required,  still  it  was  necessary  inci- 
dentally to  consider  it,  and  it  is  impossible  to  read  the  judgment  of 
Lord  Denman  and  the  rest  of  the  Court  without  being  satisfied 
that,  in  their  view,  the  discharge  of  the  jury  under  such  circum- 
stances as  the  present  is  not  a  reason  why  the  prisoner  should 
not  a  second  time  be  put  on  his  trial.  The  question  was  more 
directly  raised  in  Reg.  v.  Davuon,  It  is  true  that  was  a  case 
of  misdemeanour,  and  this  is  a  case  of  felony;  but  I  can  see 
no  real  distinction  between  the  two  classes  of  cases.  The  trial 
by  jury  is  the  same,  and  the  principles  on  which  it  ought  to  be 
administered  are  the  same.  The  present  case  is  certainly  much 
stronger  than  the  case  of  Conway  and  Lynch,  because  there,  all 
that  appeared  was  that  the  jury  had  been  twenty-four  hours,  and, 
as  it  was  alleged,  a  reasonable  time,  in  deliberation.  In  this  case  it  . 
appeared  that  not  only  had  the  jury  been  five  hours  in  deliberation, 
but  it  was  within  a  few  minutes  of  midnight  of  the  Saturday,  and 
on  the  eve  of  Sunday ;  and,  further,  on  the  Monday  the  judges 
were  bound  to  be  at  Bodmin  in  discharge  of  their  duties,  that 
being  the  commission-day  of  the  assize.  The  judge  was  placed  in 
a  position  of  very  great  difficulty  in  consequence  of  the  Sunday 
intervening.  If  the  next  day  had  been  a  week  day  and  not  a 
Sunday — for  instance,  if  this  trial  had  concluded  on  Friday 
night,  and  the  judge  had  Saturday  intervening  before  the  Sunday 
came — I  do  not  doubt  that  he  would  have  considered  that  he 
ought  not  to  have  discharged  the  jury  after  so  short  a  space  of 
time  as  five  hours;  because  I  agree  in  that  respect,  if  we 
could  review  the  judge's  discretion,  it  might  be  said  that 
five  hours  was  not  so  long  a  time  that  you  might  assume  that 
the  jury  might  not  by  further  deliberation  come  to  a  unani- 
mous decision.  But  the  intervening  day  being  Sunday,  a  great 
difliculty  presented  itself.  In  the  first  place  arises  the  question 
whether  the  judge  could  adjourn  till  the  Sunday  and  take  the 
verdict  of  the  jury  on  the  Sunday?  It  is  laid  down  in  distinct 
terms  by  high  authorities — Coke  and  Comyn — that  Sunday  is  not 
a  juridical  day,  and  it  is  idle  to  contend  that  the  taking  of  a 
verdict,  the  delivering  of  a  verdict  on  the  part  of  the  jury,  and  the 
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Bb«.       receiving  it  on  the  part  of  the  judge»  and  the  recording  it  (which 

CHAM/yiTB   ^®  ^^^^^  though  done  by  the  officer,  the  act  of  the  Court),  are  not 

W1M80B.     judicial  acts;  and  I  entertain  the  greatest  doubt  whether  it  would 

have  been  consistent  with  the  validity  of  these  acts  as  judicial  acta 

]^'  for  the  verdict  to  be  delivered,  received,  and  recorded  on  the  Sun- 
Practice'-  day.  ThcQ  it  is  said  that  the  judge  might  have  adjourned  till  the 
Dwihayeof  Monday,  and  have  kept  the  jury  confined  on  the  Sunday,  and  have 
'^'"^J^^  received  the  verdict  on  the  Monday.  That,  no  doubt,  could  have 
been  done  with  perfect  judicial  regularity.  But  then  this  difficulty 
arises :  that  it  would  be  impossible,  because  inhuman,  to  keep  the 
,  jury  without  meat  or  drink  during  the  whole  of  the  Sunday  until 
the  Monday,  and  the  only  alternative  would  have  been  to  allow 
the  jury  refreshment  in  the  interval.  There  is  no  authority  for  so 
doing ;  I  believe  the  authorities  rather  point  the  other  way.  After 
the  jury  have  retired  to  consider  their  verdict,  there  is  no  satisfac- 
tory authority — for  I  do  not  think  what  is  said  in  *^  Doctor  and 
Student "  ought  to  be  considered  as  sufficient  to  militate  against 
the  course  of  practice— which  establishes  that  you  can  give  a 
jury  refreshment  during  the  period  of  deliberation.  And  the  oath 
that  is  administered  to  the  bailiif  has  a  strong  tendency  to  support 
the  practice  ;  he  is  sworn  to  keep  them  without  meat,  drink,  fire, 
candle-light  excepted,  and  then  it  goes  on,  "  nor  to  speak  with 
them  yourself^  nor  to  allow  any  one  else  to  speak  with  them  with- 
out the  leave  of  the  Court."  The  exception  as  to  the  leave  of 
the  Court  relates  to  persons  speaking  to  them,  not  to  allowing 
them  meat,  drink,  or  fire.  I  question  whether,  inasmuch  as  this 
system  of  coercion  has  been  handed  down  to  us  from  our  ancestors, 
the  judge  could  take  upon  himself  to  alter  that  without  the  inter- 
vention of  the  Legislature,  and  the  sooner  that  is  made,  in  this 
particular  at  all  events,  I  think  the  better  for  the  administration  of 
justice.  I  doubt  exceedingly  whether  a  judge  would  be  justified 
m  putting  aside  the  constraint  and  coercion  thus  put  on  the 
jury^  by  a  simple  act  of  his  discretionary  authority  in  ordering 
them  refreshment.  I  do  not  think  this  could  be  safely  done; 
and  therefore  the  learned  judge  had  the  choice  of  three  courses : 
either  to  discharge  the  jury,  or  to  take  the  verdict  on  the  Sunday, 
or  to  keep  the  jury  in  confinement  till  the  Monday,  for  the  pur- 
pose of  receiving  their  verdict,  in  the  meantime  allowing  them  the 
necessary  refreshments  to  sustain  their  strength  and  health.  The 
judge,  therefore,  was  placed  under  circumstances  of  very  great 
difficulty.  I  am  not  here  to  review  his  discretion.  I  am  at  a  loss 
to  know  how  I  should  have  acted  under  the  same  circumstances ; 
it  was  a  position  of  veir  great  difficulty ;  and  unless  it  can  be 
shown  that  the  judge  had  not  the  discretion,  we  ought  not  to  say 
that  his  discretion  was  improperly  exercised.  The  second  ques- 
tion is,  this  necessity  being  set  forth  on  the  record,  is  it  competent 
to  this  Court  to  review  it?  I  think  certainly  not.  The  first 
question  is,  how  is  it  to  be  reviewed  ?  It  is  a  mistake,  as  it  seems 
to  me,  and  a  fallacy  to  say  that  the  existence  of  the  ''  necessity  " 
here  is  a  question  of  law.     It  may  be  a  rule  of  law,  or  rather  a  rule 
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of  practice^  that 'the  judge  shall  not  diecharge  a  jury  except  there  Kn>* 
be  a  necesdity  for  his  so  doing ;  but  that  question  of  necessity  is  charlotiti 
necessarily  a  conclusion  and  an  inference  to  be  drawn  from  all  the  Wiubob. 
facts  and  circumstances  of  the  case.  Who  ever  heard  of  a  Court  — 
of  Error  sitting  to  determint»  a  question  of  fact — to  review  a  ques*  J^ 
tion  which  is  purely  a  question  of  fact  and  not  of  law?  It  Prttaiu»^ 
was  well  put  by  the  Solicitor-General,  that  if  this  can  be  taken  D^tcharpt  of 
advantage  of  by  stating  it  upon  the  record,  it  might  be  made  the  "^"^eraKcfc"* 
subject  of  plea,  and  if  it  was  pleaded,  as  it  was  done  in  the  Irish 
case,  a  replication  would  follow,  and  supposing  the  replication  was 
a  traverse  of  the  facts,  then  who  is  to  try  the  facts,  the  judge  or 
the  jury  ?  It  is  impossible  that  we  can  deal  with  this  as  a  ground 
of  error;  it  is  a  matter  for  the  judge  in  the  exercise  of  his  discre- 
tion ;  and  no  exercise  of  the  discretionary  power  of  a  judge  at  a 
trial  has  been  made  the  subject-matter  of  error  on  the  record.  That 
was  the  view  unquestionably  taken  by  Patteson  and  Coleridge, 
J  J.,  and  Erie,  C.  J.,  in  Reg  v.  Newton.  It  is  the  clear  and  unequi- 
vocal language  of  the  Lord  Chief  Baron,  Martin,  B.  and  Hill,  J., 
in  the  case  of  Reg  v.  Daoisan,  They  were  all  clearly  of  opinion 
that  the  exercise  of  discretion  in  such  a  matter  cannot  be  brought 
before  a  Court  of  Error  as  error  alleged  upon  the  record,  either  in 
a  case  of  felony  or  a  case  of  misdemeanour.  The  principle  which 
governs  and  decides  the  application  of  the  rule  in  such  a  matter 
must  be  the  same  both  in  felony  and  in  misdemeanour.  It  seems 
to  me,  therefore,  clear  that,  even  if  this  were  a  case  in  which  the 
discretion  of  the  judge  had  been  improperly  exercised,  which  I  am 
verv  far  from  saying  is  the  case  here,  it  is  one  which  cannot  be 
reviewed  upon  error.  It  is  true,  as  Mr.  Folkard  put  to  us,  as  the 
judges  of  old  felt,  there  are  instances  in  which  discretionary  power 
mignt  be  grievously  abused,  and  was  abused  in  times  sucn  as  I 
trust  this  country  will  never  see  again.  At  the  same  time,  men 
are  open  to  the  infirmities  which  unfortunately  attach  to  human 
nature.  There  may  be  dishonest  and  corrupt  judges  among  us, 
though  I  trust  to  God  that  will  never  happen.  1  agree  you  are  to 
frame  your  rules  so  as  to  keep  the  administration  of  justice  as  far 
as  you  can  beyond  the  possibility  of  corruption.  On, the  other 
hand,  if  a  rule  is  essential  for  the  convenient  administration  of 
justice,  you  must  trust  to  the  honesty  of  those  to  whom  you  com- 
mit that  most  important  department  of  the  State.  You  must  trust 
to  the  means  you  have  of  punishing  corruption  and  dishonesty  if 
you  find  it  operating  on  the  minds  of  those  judicial  officers.  I 
cannot  help  thinking,  as  I  said  before,  that  this  discretion  is  one  of 
a  very  useful  and  salutary  character.  Therefore,  I  say  in  the  first 
place,  there  was  a  discretionary  authority,  and  that  the  judge  had 
power  to  exercise  it;  and  I  say,  secondly,  whether  it  was  pro- 
perly exercised  or  not,  it  is  not  a  matter  that  could  be  brought 
before  a  Court  of  Error  as  error  upon  the  record.  It  has  been 
urged  upon  us  very  properly  that,  according  to  the  law  of  England, 
no  man  ought  to  be  put  in  peril  twice  on  the  same  charge.  I 
entirely  agree  with  that  maxim.  But  we  must  take  that  fundamental 


314  cbhiikal  law  cases* 

B>0'        maxim  of  the  crimiDal  law  according  to  what  is  really  meant  by  iL 

Ghablotts    ^^  means  this,  that  a  man  shall  not  twice  be  put  in  peril.     After  a 

WnrsoB.      verdict  has  been  once  pronounced,  that  verdict  being  one  which  it 

was  competent  for  the  jury  to  pronounce,  you  shall  not  harass  the 

man  a  second  time  if  he  has  been  once  convicted  and  sentenced. 
fVactu»—  Still  less  shall  you  harass  him  a  second  time  if  he  has  been  pro- 
^u^arge  of  nounccd  not  guilty  by  a  jury  of  his  country.  It  does  not  follow, 
^^"^l^^^  because  from  any  particular  circumstance  or  reason  a  trial  has 
proved  abortive,  that  then  the  question  involved  in  the  case  shall 
not  be  agiun  submitted  to  the  consideration  of  a  jury,  and  deter- 
mined as  right  and  justice  may  require.  It  was  urged  also  that 
there  was  a  difficulty  about  issuing  a  second  process  for  sum- 
moning a  jury.  I  do  not  feel  the  force  of  that.  It  is  granted, 
and  cannot  be  disputed  now,  that  there  are  many  instances  where 
a  jury  have  been  discharged  in  what  would  be  admitted  to  be 
the  proper  exercise  of  a  judicial  discretion,  and  a  second  trial 
has  taken  place.  As,  for  instance,  where  a  juryman,  or  the 
prisoner,  or  the  judge,  has  been  taken  ill,  and  so  the  trial  has 
come  to  a  sudden  and  abrupt  terminati(m;  there  has  been  in 
such  a  case  a  venire  de  nmoy  and  another  process  has  issued 
for  summoning  a  iury  for  a  second  trial.  That  brings  us  back 
to  the  question  whether,  in  the  present  instance,  the  jury  were 
properly  discharged,  and  were  discharged  by  virtue  of  the  dis* 
cretionary  authority  which  the  judge  possessed.  If  so,  it  seems 
to  me  to  follow  as  much  in  the  present  case  as  it  would  have  done 
in  one  of  the  cases  to  which  I  have  referred,  that  the  process  must 
issue  for  a  second  triaL  It  was  urged  on  us,  also,  that  here  the 
evidence  of  the  accomplice,  the  partner  in  guilt,  had  been  improperly 
received.  Now,  that  is  a  matter  that  we  cannot  take  into  account 
on  the  writ  of  error.  It  was  urged  upon  us,  that  the  accomplice 
came  forward  to  give  evidence  under  peculiar  circumstances.  They 
were  both  joined  in  one  indictment,  and  on  the  first  occasion  were 
tried  together.     On  the  second  it  was  proposed,  on  the  part  of  the 

Erosecution,  to  sever  the  trial  with  the  view  to  the  one  prisoner 
ecoming  a  witness  against  the  other.  No  doubt  that  state  of 
things  which  the  resolution  of  the  judges,  as  reported  in  Lord 
Holt's  time,  was  intended  to  prevent,  did  place  the  prisoner  under 
this  disadvantage,  that  whereas,  upon  the  first  trial,  most  important 
evidence  could  not  be  given  against  her,  it  was  given  against  her 
upon  the  second  trial,  so  that  the  discharge  of  the  jury  produced 
to  her  that  prejudice.  I  equally  felt  the  force  of  what  Mr.  Folkard 
said  about  the  fellow-prisoner  coming  forward  to  give  evidence 
without  having  been  nrst  acquitted,  or  convicted  and  sentence 
passed.  I  think  that  was  much  to  be  lamented.  In  all  such  cases, 
if  it  be  thought  necessary,  where  two  persons  are  in  the  same  indict>- 
ment,  and  it  is  thought  desirable  to  separate  them  in  their  trials,  in 
order  that  the  evidence  of  the  one  may  be  taken  against  the  other,  I 
think,  in  order  to  ensure  the  greatest  possible  amount  of  truthful- 
ness on  the  part  of  the  person  who  is  coming  to  give  evidence  under 
such  remarkable  circumstances,  it  would  be  far  better  that  a  ver- 
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diet  of  not  guilty  should  be  taken  first,  or  if  the  plea  of  not  guilty 

is  withdrawn  and  a  plea  of  guilty  taken^  sentence  should  be  passed,   OHARLom 

in  order  that  the  person  coming  forward  to  give  evidenoe  may      WuraoR. 

do  so  with  the  mind  free  of  all  the  corrupt  influence  which  the       

fear  of  impending  punishment  and  the  desire  to  obtain  immunity        

at  the  expense  of  the  prisoner  might  otherwise,  be  liable  to  pro-     /Vwju'm— 
duce  in  the  mind  of  the  witness.     We  are  not  dealing  with  that   ?»«**>^<i/' 

S[uestion  now.  It  cannot  be  brought  before  us  in  a  Court  of  Error,  ^i^r^g^ 
evidence  is  not  set  forth  upon  the  record ;  it  can  only  in  a  civil 
case  be  taken  advantage  of  on  a  bill  of  exceptions.  It  does  not 
otherwise  come  upon  the  record  so  as  to  constitute  a  matter  before 
us  in  error  here.  It  does  not  appear  on  the  record  at  all,  there* 
fore  we  cannot  take  it  into  consideration.  Whether  these  circum- 
stances should  have  any  influence  elsewhere  is  a  matter  that  it  is 
not  for  us  to  refer  to,  or  in  any  way  to  pronounce  an  opinion  upon. 
The  only  course  that  is  open  to  us  is  to  pronounce  judgment  for 
the  Grown  and  in  favour  of  the  validity  of  this  conviction. 

Blackburn,  J. — I  am  entirely  of  the  same  opinion.  We  can 
only  inquire  on  the  writ  of  error  whether  the  conviction  was  in 
point  of  law  good  or  bad.  There  is  no  middle  course  that  we  oaa 
take.  I  am  clearly  of  opinion  that  the  conviction  upon  the  record, 
as  it  appears  here,  was  in  point  of  law  good.  If  this  question  had 
occurred  now  for  the  first  time,  and  it  had  not  been  recently  dis- 
cussed, I  should  have  wished  for  more  time  for  the  purpose  of  con- 
sidering it  than  I  have  thought  necessary  in  giving  my  opinion 
now,  and  to  have  entered  more  into  the  authorities.  But,  in  fact, 
the  matter  was  exhaustively  considered  by  Crampton,  J.,  in 
Conway  and  Lynch  v.  The  Queen,  where  he  examined  all  the 
authorities  and  gave  a  most  admirable  judgment,  which,  although 
it  did  not  convince  his  brother  judges,  has  convinced  me  that  he 
was  right,  and  the  other  judges  wrong.  Besides  that,  we  have 
had  occasion  in  this  Court,  in  Beg,  v.  Charlesworthy  to  consider 
the  subject  very  much ;  and,  except  that  that  was  a  case  of  mis- 
demeanour, and  this  is  a  case  of  felony,  the  point  raised  was  the 
same,  and  the  judgment  was  given  at  considerable  length;  and  as 
I  perfectly  agree  with  what  my  Lord  has  now  said,  I  do  not  think 
it  at  all  necessary  to  go  through  the  authorities,  or  to  enter  into 
the  matter  at  any  great  length.  I  take  it  that  upon  the  law,  to  a 
certain  extent,  there  is  no  doubt  at  all.  Where  tne  proper  person 
is  charged  with  a  crime,  whether  it  be  felony  or  misdemeanour, 
and  he  has  pleaded  not  guilty,  the  first  step  is  to  issue  a  jury 
process,  by  which  the  jury  is  brought  to  try  and  decide  that 
issue,  and  when  the  jury  have  been  sworn,  and  the  prisoner 
has  been  given  in  charge,  and  the  trial  has  commenced,  the  right 
course,  if  the  thing  be  practicable,  and  the  course  that  ought  to  be 
adopted  unless  there  is  some  reason  to  the  contrary,  is  that  the 
jury  should  proceed  to  give  a  verdict  upon  the  issue  of  guilty  or 
not  guilty.  When  the  jury  have  once  found  a  verdict  of  convic- 
tion or  acquittal,  the  matter  becomes  res  adfudicaia,  and  after  that 
there  can  be  no  further  trial.     If,  when  the  jury  have  found  tbe 
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Rko.        verdict,  the  Court  were  to  issue  process  for  the  purpose  of  sum- 

Charlottk   ™^^*^  another  jury  to  try  it  over  again,  and  award  process  upon 

WiMsoB.      the  same  indictment  to  try  the  whole  matter  over  again,  that  would 

be  erroneous,  and  in  such  a  case  the  proper  remeay  would  be  to 

]^^  bring  a  writ  of  error,  the  error  being,  that  whereas  there  was  an 
Pi^Qcttoe—  acquittal  or  a  conviction,  which  terminated  the  whole  matter, 
Ditckarge  of  process  had  issucd  to  a  fresh  jury.  If,  instead  of  proceeding?  in 
^^^^J^^cL*  that  way,  a  second  indictment  were  found,  it  would  be  necessary 
that  the  prisoner  should  plead  autrefois  acquit^  or  autrefois  convict^ 
as  the  case  might  be,  and  that  would  raise  the  point,  and  the 
question  would  then  be,  had  the  matter  been  so  determined  by  the 
jury  as  to  pass  into  res  adjudicata^  and  had  it  become  a  matter  that 
was  not  to  be  tried  again  ?  It  is  very  material  to  recollect  that, 
in  the  case  of  a  second  indictment  being  found,  there  are  the  pleas 
known  to  the  law  of  autrefois  acquit  and  autrefois  convict*  No  plea 
has  ever  been  pleaded,  except  the  very  strange  one  in  Conway  and 
Lynch  V*  The  Queen  (which  was  obviously  bad  for  many  reasons, 
though  all  objections  in  form  were  then  waived) ;  except  in  that 
solitary  case  there  has  been  no  plea  to  the  effect  that  the  prisoner 
had  been  given  in  charge  to  the  jury  and  the  jury  had  come  to  no 
conclusion,  which  it  was  contended  was  to  have  the  same  effect,  by 
preventing  the  prisoner  being  tried  over  again,  as  if  the  jury  had 
come  to  a  verdict  finding  him  guilty  or  not  guilty  That  no  such 
plea  is  to  be  found  is  strong  argument  that  it  cannot  be  pleaded. 
Would  the  fact  that  the  prisoner  had  been  given  in  charge  to  the 
jury,  who  came  to  no  conclusion,  for  the  reasons  stated  upon  the 
record — would  that  fact  have  afforded  a  bar  to  a  second  indict- 
ment ?  If  so,  the  proceeding  upon  the  first  indictment  to  summon 
a  second  jury  would  be  erroneous,  and  the  verdict  would  be  bad. 
But  if  the  nets  would  have  afforded  no  effectual  defence  to  the 
second  indictment  for  the  same  matter,  I  cannot  see  how,  on  any 
principle  of  reason,  the  bringing  a  second  jury  together  to  try  an 
indictment  which  has  never  been  disposed  of  can  furnish  an  answer 
in  error.  Now  the  reasons  that  are  urged  against  it,  or  rather  the 
authorities,  I  need  not  enter  into.  There  is  the  dictum  of  Lord 
Coke — for  it  is  not  more — that  a  jury  once  charged  with  a  prisoner 
in  a  case  of  felony  ought  not  to  be  discharged,  but  must  give 
their  verdict  and  dispose  of  it.  That,  taken  merely  as  a  direction 
as  to  what  should  be  done,  if  possible,  is  right ;  but  upon  this  is 
founded  an  inference  that,  if  the  jury  do  not  dispose  of  the  plea  of 
''not  guilty,"  no  other  jury  can  ever  dispose  of  it  at  all,  and  conse- 
quently no  second  jury  process  can  issue  to  try  a  fresh  indict- 
ment. There  is  no  reason  for  that,  as  I  can  see.  If  such  were 
the  rule,  we  should  be  bound,  to  act  upon  it  now.  From  Coke's 
time  down  to  the  Revolution,  as  appears  in  Hale's  "  Pleas  of  the 
Crown,"  the  law  was  not  so  acted  upon.  In  Charles  worth's  case 
we  entered  into  the  details  pointing  out  how  that  was.  After  the 
Revolution  the  practice  was  very  much  reprobated,  and  undoubtedly 
for  some  time  it  had  been  urged  so  stronglv  that  the  practice  was 
improper  of  discharging  the  jury  for  such  reasons  as  had  been 
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done  during  the  State  Trials^  that  there  arose  a  notion  that>  if  a  ^^' 
trial  went  off  for  any  reason,  it  was  equivalent  to  an  acquittal.  charw)ttb 
KinlocKs  case  shows  that  to  be  a  mistake  as  to  the  law.  There  Winsor. 
it  was  decided  that,  when  the  jury  had  been  brought  together^  it 
was  for  the  presiding  judge,  acting  in  his  judicial  discretion,  to 
determine  whether  there  was  a  case  for  discharging  the  jury,  and  Practic^-^ 
if  he  did  so  determine,  not  merely  in  the  cases  in  which  a  juryman  ^Muxrpe  of 
might  be  ill,  or  for  some  other  reason,  but  if  he  did  it,  as  in  that  ^^rdiei. 
case,  where  there  was  no  need  to  do  it,  where  it  was  done  because 
of  a  mistake,  his  decision  could  not  be  reviewed.  Under  that 
mistaken  notion  the  judges  in  KinlocVs  case^  with  the  assent  of 
the  Attorney-General  and  the  prisoner's  counsel,  did  discharge  the 
jury  for  the  purpose  of  allowing  the  prisoner  to  plead  another  plea; 
and  it  was  held  that  it  was  no  answer  to  the  indictment  that  the 
jury  had  been  in  fact  discharged,  for  the  judge  has  a  discretionary 
power  only  to  be  exercised  when  he  sees  clearly  it  should  be 
exercised.  I  am  not  aware  that  this  rule,  down  to  the  time  of 
Conway  and  Lynch  v.  The  Queeny  was  ever  departed  from.  It  is 
obvious  that  in  the  cases  which  are  not  disputed,  such  as  a  juryman 
falling  ill,  when  the  jury  must  be  discharged  and  the  trial  go  off, 
it  must  be  for  the  judge  to  determine,  as  a  mixed  question  of  fact 
and  law,  whether  the  illness  of  the  juryman  is  such  that  the 
trial  cannot  proceed.  If  a  juryman  has  merely  fainted  because 
the  court  is  hot  and  close,  or  anything  of  that  sort,  it  would 
be  right  and  proper  to  wait  for  awhile  and  then  proceed;  but 
if  the  juryman  is  taken  so  ill  that  there  is  no  likelihood  of  his 
remainmg  without  danger  to  his  life,  the  jury  must  be  discharged. 
Must  it  not  be  for  the  judge  to  determine,  as  a  matter  of  fact, 
whether  the  extent  of  the  illness  is  such  as  to  make  the  proceeding 
with  the  trial  practically  not  right,  and  consequently  to  discharge 
the  fury  ?  Imagine  a  case:  Assizes  last  sometimes,  as  at  Liver- 
pool, for  a  fortnight  or  more,  and  if  the  judge  cannot  discharge 
the  juiy,  even  upon  evident  necessity,  it  mi^nt  be  that  if  a  juror 
fell  ill  during  the  assizes  the  jury  could  not  oe  discharged  until  a 
fortnight  had  expired.  Who  can  tell  as  a  matter  of  certainty 
whether  the  juryman  might  not  recover?  The  judge,  if  it  was  a 
matter  of  discretion,  upon  the  facts  before  him,  would  determine 
for  himself  what  his  duty  should  be.  It  seems  to  me  that  if  the 
jurv  have  been  long  in  deliberation,  and  a  verdict  has  not  been 
amved  at,  a  precisely  similar  question  arises  before  the  judge. 
It  cannot  be  said,  as  a  matter  of  law,  that  he  is  bound  to  wait 
until  one  of  the  jurymen  falls  ill ;  that  would  be  far  too  barbarous 
a  rule.  It  cannot  be  said  that  he  ought  to  stop  the  moment  the 
jury  have  said  they  are  not  likely  to  come  to  a  conclusion.  We 
Know  always,  in  point  of  practice,  that  jurors  say  thev  are  not 
likely  to  agree.  They  are  advised  to  talk  it  over  and  candidly 
reason  it  amongst  themselves.  Whether  it  be  that  they  have 
talked  it  over,  or  whether  it  be  that  they  are  coerced,  we  know 
that  they  come  to  agree  by  finding  it  unpleasant  to  be  kept 
in    custody;    but    it    must    be    a    question    more    or    less    of 
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Bso.        diflcretioD.     I  agree  ye^  much  with  what  Lord  Tenterden  said  in 

Chablottb    ^*  ^*  ^^^<>V  (^  Chit.  Sep.  401,  422),  that  few  things  are^  more 

WiMsoB.     painful  to  the  judge   than   to  have  a  question  of  discretion  to 

decide.     As  far  as  our  pleasure  goes,  we  would  be  glad  to  have  a 

]^  fixed  rule  to  save  us  from  all  discretion  upon  the  matter.  Then 
Practice—  comes  the  question,  can  we  in  a  Court  of  Error  review  the  discretion 
Discharge  </  of  a  judgc  upou  a  qucstiou  of  mixcd  fact  and  law  ?  In  the  case 
'"^JtffcT*  ^^  Conway  and  Lynch  the  majority  of  the  Irish  judges  held  that 
they  could.  I  invited  Mr.  Folkard,  in  the  course  of  the  argument, 
to  show  us  any  case,  criminal  or  civil,  in  which  the  decision  of  the 
judge  upon  a  mixed  question  of  law  and  fact,  a  discretionary 
question  like  this,  was  reviewed  in  a  Court  of  Error,  and  he  was 
unable  to  refer  to  one.  So  far  as  my  own  knowledge  goes,  there 
is  none.  Could  we  on  principle  review  that  decision,  any  more 
than  we  could  review  tne  verdict  of  the  jury  ?  It  may  well  be 
that  the  verdict  may  have  been  founded  on  circumstances  against 
evidence ;  but  that  cannot  be  reviewed  in  a  Court  of  Error,  because 
the  evidence  upon  which  the  jury  decided  the  question  of  fact 
cannot  be  brought  up  to  a  Court  of  Error;  and  so  where  the 
judge  upon  a  question  of  mixed  law  and  fact  decides  judicially 
that  it  was  necessary  to  discharge  the  jury,  we  cannot  review  that. 
If  that  is  BO,  it  becomes  unnecessary  to  inquire  whether  in  this 
case  the  exercise  of  Channell  B.'s  discretion  was  right  or  wrong. 
I  may  observe  that,  under  the  circumstances,  the  trial  having 
begun  on  Friday  morning,  evidently  it  was  contemplated  that 
there  was  ample  time  to  finish  it  before  Saturday  evening ;  it  was 
unexpectedly  protracted,  and  the  consequence  was  that  a  few 
minutes  before  midnight  on  Saturday  night,  before  the  Sunday 
b^an,  the  learned  judge  was  induced  to  determine  for  hiraaeU* 
about  as  difficult  a  question  as  could  be  determined,  namely,  what 
ought  to  be  done.  If  he  had  waited  and  let  the  juiy  continue  as 
if  It  were  a  week  day,  and  then  the  jury  had  returnetf  a  verdict  on 
the  Sunday,  would  that  be  lawful  and  right  ?  I  should  not  like  to 
decide  that  question,  which  is  not  raised  here,  but  I  do  not  think 
there  can  be  the  smallest  doubt  about  this,  that  to  sit  judicially  on 
Sunday  on  any  business  would  be  indecent  and  improper,  and 
should  never  be  done  if  it  can  be  helped.  This  much  no  one  can 
doubt.  It  is  upon  the  authorities  a  matter  of  the  gravest  doubt 
whether  a  verdict  taken  on  a  Sunday  would  not  be  void  in  point 
of  law,  so  that  in  a  Court  of  Error  a  conviction  might  be  quashed. 
As  this  point  is  not  before  us,  I  do  not  give  anv  determination 
upon  it ;  it  is  a  question  of  the  gravest  consideration ;  but  no  one 
can  doubt  that,  when  the  judge  was  driven  so  close  to  midnight^ 
it  was  a  proper  exercise  of  his  discretion,  alwavs  assuming  that 
he  had  it,  that  he  avoided  that  question  bv  discharging  the  jury. 
Then  it  was  said  that  he  might  have  a^ourned  until  Monday 
without  taking  the  verdict,  and  that  during  the  twenty-four  hours 
of  the  Sunday  he  mi^ht  have  directed  the  jury  to  take  refresh- 
ments. Here  again  I  do  not  mean  to  decide  a  question  which  is 
not  before  us ;  it  may  be  a  question  of  doubt  whetner^  if  the  judge 
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were  to  order  the  jury  refreshment,  it  might  not  vitiate  the  verdict ;       Rbo* 
and  if  the  judge  ao  ordered  refreshments,  it  may  be  said  he  was    chaw^ttb 
wrong,   but  the  verdict  might  stand  notwithstanding.     I  think,      Winsob. 

under  these  difficult  circumstances,  the  judge  did  right.     That,  as        

I  said,  is  obUer  to  what  we  have  to  decide ;  because  I  hold  that,  the        ^ff^ 

i'adge  having  exercised  his  discretion  in  a  matter  over  which  he     Practice— 
tad  jurisdiction,  that,  in  a  Court  of  Error  cannot  be  reviewed,   I>i9charge  of 
Then,  even  supnosing  he  was  wrong,  there  remains  the  further   ^^J^ 
point,  upon  which  I  shall  say  very  little,  whether,  he  being  wrong 
in   discharging   the  jury,   under  what  we  are  to   suppose  were 
improper  circumstances,  that  error  would  entitle  the  prisoner,  as 
matter  of  law,  to  be  discharged  ?    I  think  not.    The  nearest  cases 
are  where  the  jury  have  found  an  imperfect  verdict.     There  is  no 
moral  guilt  in  the  judge  who  receives  the  verdict  of  the  jury,  and 
omits  to  perceive  that  the  verdict  is  imperfect ;  but  his  duty  is 
clearly  to  attend  to  what  the  jury  have  to  say,  and,  although  they 
might  think  that  they  had  found  all  that  was  material,  if  they  have 
omitted  a  point,  clearly  the  duty  of  the  iudge  would  be  to  say, 
'^You   have   not   found   a  complete   veraict;  answer   the  other 
question  of  fact."     On  that  being  done,  the  verdict  is  complete. 
When  the  judge  receives  an  imperfect  verdict  and  discharges  the 
jury  recording  that  imperfect  verdict,  it  is  clear  that  the  judge  has 
made  a  mistake,  and  the  discharge  is  not  right.     It  is  clear  that  in 
all  civil  cases,  where  the  verdict  has  failed  to  be  a  correct  verdict 
in  conseouence  of  the  conduct  of  the  judge — in  aD   civil  cases, 
and  in  all  cases  of  misdemeanour,  the  proper  course  is  to  order  a 
venire  de  novo,  that  the  case  may  be  tried  over  again.     The  question 
has  been  raised  whether  a  ventre  de  novo  should  go  in  the  case  of 
capital  felony  or  not.     That  has   been  raised  upon  the  same 
authorities.     The  same   dictum  of  Lord   Coke,   and  the  doubt 
founded  upon  it,  raised  the  doubt  in  Rex  v.  HuggioMy  in  2  Lord 
Raymond's  Reports,  1574,  where  Lord  Raymond,  himself  Chief 
Justice,  reports  the  case,  and  it  is  a  most  authentic  report     He 
says,  in  page  1588,  in  the  argument  for  the  Crown,  ^^  it  was  stated 
that  in  criminal  cases  writs   of  venire  facias  de  novo  have   been 
£ranted ;  and  that  in  capital  cases  a  venire  facias  de  novo  must  go 
in  cases  of  mistrial  '*  (such  was  the  case  of  Gray  v.  The  King^  in 
11  CL  &  Fin.  427,  where  the  House  of  Lords  awarded  a  venire  de 
novo) ;  ''  secondly,  for  the  misbehaviour  of  the  jury  in  giving  their 
verdict,"  for  that  he  refers  to  a  case  in  the  Year-books  of  Henry 
IL,  and  adds  that  was  agreed ;  then,  thirdly,  ^*  as  to  granting  a 
venire  de  novo  after  special  verdict  found,  they  were  so  candid  as  to 
own  that,   though   there   was   search   made   with    the    greatest 
diligence,  yet  they  could  not  find  one  instance,  nor  so  much  as  an 
opinion  of  a  judge  except  what  was  said  by  Holt,  C.J.,  in  the  case 
of  Sex  V.  Keile,  who  said  '  I  should  not  be  much  against  a  venire 
de  TWfvo^  and  this  was  remembered  by  some  others  who  heard  that 
opinion."    There  the  question  was  whether  a  venire  de  novo  should 
go.     Therefore  all  that  we  learn  from  Rex  v.  Huagine  is  thb^  that 
the  point   was  argued  and  gravely    considered    and    was    not 
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Bbo.        determinecL    Afterwards,  in  Campbell  v.  The  Queen  (11  Q.  B.  799), 

n     *'      <f,   the  Court  of  Queen's  Bench  dia  decide  that  upon  an  imperfect 

WiNsoK.      verdict  a  venire  facias  de  novo  should  go.     That  was  the  order  in 

the  Court  below.     When   it  came  into  the  Court  of  Error,  the 

]^^  very  learned  judge,  Parke,  B.  (now  Lord  Wenslevdale),  consi- 
PracttM—  dered  the  case  much  with  the  other  judges,  and  he  evidently, 
Dw^uxrge  of  having  the  case  of  Rex  v.  Hvggins  before  him,  to  which  he  refers, 
''"Z/^'^  thought  that  the  award  of  a  venire  de  novo  might  be  doubtful  in  the 
case  of  felony  and  imperfect  verdict.  He  thought  that  was  a 
grave  matter,  and  in  his  judgment  he  pointed  out  in  the  casebeloW 
that  it  was  a  mis-trial,  because  there  was  an  error  in  the  venire  de 
novo  under  which  they  went.  Therefore  it  was  like  Gray  v.  The 
Queen;  and  on  that  ground  they  affirmed  the  decision  of  the 
Court  below,  that  a  venire  de  novo  would  lie  for  felony,  but  did  not 
determine  that  it  would  lie  upon  an  imperfect  verdict ;  but  they 
by  no  means  reversed  it.  Looking  at  the  decision  of  Campbell 
V.  The  Queen,  it  will  be  found  that  there  is  a  solemn  decision  of 
the  Court  of  Queen's  Bench  not  reversed,  that  a  venire  de  novo 
will  lie  upon  an  imperfect  verdict.  There  is  the  opinion  of  the 
Exchequer  Chamber  that  it  was  not  necessarv  to  confirm,  be- 
cause there  was  error  there  in  the  process ; '  but  there  was  no 
reversal  or  even  a  shaking  of  the  decision  below.  For  the 
reasons  given  by  Crampton,  J.,  in  Conway  and  Lynch  v.  The 
Queen,  which  T  will  not  repeat,  I  quite  concur  in  his  conclusion 
that  the  principle  is  this ;  that  where  upon  the  jury  process  going 
there  has  not  been  a  verdict  decisive  of  either  guilt  or  innocence, 
whether  it  be  from  error  in  the  judge,  or  the  fault  of  the  jury, 
or  inevitable  accident,  or  the  judge  improperly  discharging  the 
jury,  the  indictment  has  not  been  disposed  of,  and  in  all  such 
cases  there  ought  to  be  a  venire  de  novo.  Consequently,  I 
think  there  was  no  doubt,  after  what  took  place  at  the  first  trial, 
the  case  might  be  properly  tried  by  a  second  jury.  At  the  second 
trial  the  objection  was  made  that  the  evidence  of  the  fellow- 
prisoner  was  received.  It  is  sufficient  to  say  that  objection  does 
not  appear  upon  the  record,  and  could  not  be  brought  into 
•  error,  for  the  improper  reception  of  evidence  cannot  be  made 
matter  of  error.  I  may  as  well  observe,  as  far  as  I  can  form  an 
opinion  upon  a  matter  that  does  not  come  before  us,  I  do  not  think 
the  fellow  prisoner  was  an  inadmissible  witness,  but,  being  ad- 
missible, she  was  completely  within  the  category  of  accomj^ices. 
It  would  be  right  to  tell  the  jury  to  look  at  her  evidence  with 
great  caution,  and  take  it  into  account.  I  do  not  doubt  that  the 
judge  did  carefully  caution  the  jury  about  that ;  nor  do  I  doubt 
that  there  was  ample  confirmatory  evidence.  It  would  be  much 
better,  no  doubt,  that  to  a  witness  who  was  an  accomplice  the 
objection  should  be  as  slight  as  possible,  therefore  I  agree  that  it 
would  be  judicious  as  a  general  rule,  where  the  accomplice  is 
indicted,  that  his  case  should  be  disposed  of  before  he  is  called  as 
a  witness,  so  that  the  temptation  to  strain  the  truth  should  be  as 
slight  as  possiblct     I  do  not  think  that  it  is  an  objection  to  the 
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legality  of  the  witness^  but  only  weighs  upon  the  degree  of  credit        ^^0. 
that  should  be  given  to  his  testimony.  Charuhtk 

Mellor,  J. — I  am  of  the  same  opinion.  I  think  that  our  Winsor. 
judgment  must  be  for  the  Crown  on  all  the  errors  assigned. 
Although  it  is  right  as  a  general  rule  not  to  discharge  a  jury  in  a 
case  of  felony,  and  although  there  is  a  distinction  in  the  mode  of  Practir^^ 
procedure  in  regard  to  felonies  and  misdemeanours,  and  although  J>»charge  of 
in  the  case  of  a  misdemeanour  it  was  formerly  said  that  it  was  the  •^"^^^^c*, 
rule  that  the  jury  could  not  be  discharged,  when  once  charged  with 
a  prisoner,  tUl  a  verdict  was  given,  and  it  was  also  the  rule  that 
they  should  be  kept  together  tdl  they  had  agreed  on  a  verdict,  and 
even  in  the  case  of  adjournment  that  they  should  not  be  allowed  to 
separate,  yet  in  the  case  of  a  misdemeanour  it  is  now  the  common 
practice  to  allow  the  jury  to  separate  before  verdict,  though  not 
m  the  case  of  a  felony.  No  general  rule  as  to  the  discharge  of 
juries  can  be  absolutely  binding  under  all  circumstances  without 
leading  to  manifest  absurdity.  If  a  judge  is  to  exercise  no  dis- 
cretion, but  is  bound,  as  was  said  in  one  of  the  old  dicta,  to  carry 
the  jury  round  with  him  to  the  confines  of  the  county,  or  rather 
round  the  circuit  with  him,  still  there  must  come  a  time  at  which 
they  must  be  discharged  if  they  will  not  agree;  and  there  is 
something  so  inexpressibly  inconsistent  with  modem  ideas  in  a 
judge  who  was  about  to  leave  a  county  carrying  a  jury  in  a  cart 
to  the  confines  of  the  county,  and  then  turning  them  out  if  they 
have  not  agreed,  that,  I  apprehend,  no  judge  would  do  anything 
so  o;rotesquely  absurd.  A  judge  must  have  discretion,  because 
without  it  the  business  could  not  go  on,  the  criminal  justice  of  the 
country  could  not  be  administered.  If  the  judge  learns  that  the 
jury  cannot  agree,  and  waits  a  time  which  in  his  opinion  is 
abundantly  sufficient  for  them  to  agree;  and  if  he  then  finds 
it  hopeless  that  they  will  agree,  what  is  he  to  do?  Mr. 
Folkard  says  he  should  take  them  to  the  confines  of  the 
county.  That  I  have  disposed  of.  Then  is  there  any  other 
course?  He  could  wait,  it  is  quite  trucj  to  the  end  of  the  assizes. 
My  brother  Blackburn  has  pointed  out  that  in  some  cases 
where  the  assizes  last  a  fortnight,  a  monstrous  absurdity  would 
arise  from  the  view  that  the  jury  are  to  be  kept  there  in  confine- 
ment. Is  there  ever  to  be  a  period  at  which  the  judge  is  to  exer- 
cise his  discretion  ?  I  think  there  is ;  and  if  you  once  admit  that 
there  is  a  period  at  which  the  judge  is  to  exercise  it,  I  think  that 
period  must  be  left  to  the  judge  himself  to  determine.  Now  here 
the  record  states  several  matters  on  which  the  judge  has  adjudi- 
cated that  it  was*  necessary  to  discharge  the  jury,  and  the  first  is^ 
that  the  jury  could  not  agree ;  they  had  been  out  five  hours,  and 
they  declared  unanimously  that  they  could  not  agree.  Again,  it 
was  a  very  short  time  from  the  Lord's  day  that  was  coming  on ; 
and  the  third  reason  is,  that  all  the  business  had  been  concluded  at 
that  place  except  this  particular  case,  and  the  judge  was  required 
by  the  commission  to  be  at  another  place  on  the  Monday  following. 
I  think  under  those  circumstances  it  is  impossible  to  contend  that 
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i^Ko-        the  jud^e  could  have  taken  the  course  pointed  out  by  Mr. 

CaARLOTTB   Folkard.     For  the  reasons  which  my  Lord  has  given^  the  keeping 

WrasoR.      a  jury,  supposing  it  could  be  done,  over  till  the  Monday  morning 

without  meat,  drink,  or  fire^  is  something  perfectly  incongruous 

]^'  with  modern  opinions ;  and  it  would  be  so  startling  a  thing 
TVacHcB—  to  do  that  one  cannot  help  thinking  that  the  judge  under  such 
fHachargei^  circumstauces  must  have  a  discretion  not  to  wait  till  the  jury 
'"XrrfL.  ^^^  placed  in  a  position  affecting  their  health,  and  really  endan- 
gering their  lives.  Now,  it  is  said  he  might  have  taken  the 
verdict  on  the  Sunday.  I  think  that  has  been  abundantly 
answered  by  what  my  Lord  has  said.  First  of  all,  the  prisoner 
must  be  present ;  it  cannot  be  a  ministerial  act ;  the  judge  cannot 
take  it  at  his  o?m  chambers ;  he  must  come  into  court ;  the  pri- 
soner must  be  brought  up,  and  the  prisoner  must  hear  the  verdict 
pronounced  by  the  jury,  and  it  must  then  be  recorded.  All  this  goes 
to  show  that  it  is  not  a  ministerial  act,  that  it  would  be  a  judicial 
act,  and  an  act  of  the  highest  importance  in  the  whole  course  of  the 
case.  Can  it  be  done  on  a  Sunday  ?  Without  absolutely  deciding  that 
it  cannot,  I  quite  agree  with  my  brother  Blackburn  in  his  opinion 
upon  that  point,  and  I  am  free  to  confess  that  I  think  it  cannot  be 
done.  If  those  grave  questions  arose  for  the  consideration  of  the 
judge  at  the  moment  to  determine ;  if  he  thought,  as  probably  he 
did,  that  the  verdict  could  not  be  taken  on  the  Sunday,  the  only 
other  alternative  was  to  keep  the  jury  till  the  Monday  morning, 
when  the  commission  required  the  judge's  presence  in  another 
county.  All  those  were  circumstances  to  induce  him  to  act  upon 
the  opinion  which  he  formed,  that  no  better  course  could  be  pointed 
out  than  the  one  he  pursued.  Therefore,  being  of  opinion  that  it 
must  be  a  matter  of  discretion  in  the  judge,  the  next  question  is, 
can  that  be  reviewed  in  a  Court  of  Error  ?  I  am  clearly  of  opinion 
that  it  cannot.  I  am  clearly  of  opinion,  in  the  language  used  by 
Coleridge,  J.,  in  NewtorCs  case,  in  which  the  other  judges  agreed, 
that  the  words  "  of  necessity,"  which  have  got  into  the  later  text 
writers  as  qualifying  the  old  rule,  mean  that  the  whole  circum- 
stances of  the  case  must  be  such  as  in  the  opinion  of  the  judge 
render  proper  the  exercise  of  his  judicial  discretion.  Now  then,  if 
that  be  so,  how  can  that  be  reviewed  ?  The  judge  must  act  upon 
the  circumstances  as  they  appear  to  him  at  the  time.  Take  the 
case  of  the  illness  of  one  of  the  jury  ?  Mr.  Folkard  admits  that 
to  be  a  case  of  necessity.  How  is  that  to  be  determined  ?  Is  it 
to  be  determined  in  a  Uourt  of  Error  or  determined  by  the  judge  ? 
If  the  judge  must  determine  that  it  is  necessary  to  discharge  the 
jury  from  the  illness  of  a  juryman,  and  if  he  states  that  upon  the 
record,  this  Court  clearly  cannot  review  it,  because  the  actual 
fact  of  the  necessity  is  found  by  the  judge.  Then  is  he  wrong 
in  finding  it  ?  Now,  the  abs  urdity  that  it  would  lead  to  if  any  other 
construction  were  placed  upon  his  duty,  and  the  power  to  review 
it,  would  be  manifest.  I  will  put  a  case :  Suppose  from  necessity 
it  arose  from  the  illness  of  the  judge,  and  he  says,  '*  I  am  too  ill  to 
proceed^  I  mast  discharge  the  jury,"    How  is  that  to  be  reviewed  ? 
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Is  a  Court  of  Error  to  say  whether  the  judge  was  too  ill  or  not?       R^* 
Can  a  Court  of  Error  say  that  a  judge  was  wrong  in  sayitig  he  was    cha^lottk 
too  ill  ?    And  if  it  is  to  be  made  a  matter  of  juea^  as  put  b^  the     Winbor. 

Solicitor-General,  just  conoeive  what  would  be  the  state  of  things :       

plea,  that  the  judge  was  too  iH,  and  decided  that  he  was  too  iU  to       ]^' 
continue  the  trial,  and  therefdre  discharged  the  jury ;  question  for    Practice— 
the  jury  on  issue  joined,  whether  the  judge  was  so.     Could  any-  i>ischarg€  of 
thing  be  more  indeeent  or  absurd  than  that  a  jury  should  in  some  ^^*^^^ 
future  state  of  the  case  try  the  question  whether  the  judge  was 
too  ill  to  continue  the  trial,  and  whether  his  discretion  was  pro- 
perly exercised  ?    If  that  cannot  be  done  in  a  Court  of  Error, 
neither  could  it  be  made  the  subject  of  a  plea.     Upon  all  these 
grounds  I  think  my  brother  Channell  used  the  most  prudent 
discretion  that   could   be  exercised  under  embarrassing  circum- 
stances.   I  think  he  did  what  was  perfectly  warranted  and  justified, 
and  I  am  bound  to  say  I  cannot  but  think  any  other  exercise  of 
discretion  would  be  a  matter  of  grave  doubt.     But  supposing  he 
was  wrong  and  did  discharge  the  jury  erroneously,  ana  exercised 
his  discretion  erroneously,  is  that  equivalent  to  a  verdict  one  way 
or  the  other  ?    Did  anyone  ever  hear  of  such  a  thing  until  the 
case  of  Conway  and  Lynch  v.  The  Queen  f     I  have  never  heard  of 
any  other  plea  in  bar,  on  an  indictment  for  felony,  besides  the  plea 
of  not  guilty,  than  such  as  autrefois  acquity  autrefois  convict,  taint, 
or  pardon.     The  only  other  pleas  are  to  the  jurisdiction.     If  it 
cannot  be  made  out  to  be  a  case  coming  within  one  or  the  other 
of  thc»e  pleas,  it  appears  that  it  cannot  be  taken  advantage  of  by 
any  mode  of  pleading.     It  cannot  be  taken  advantage  of  by  stating 
it  upon  the  record,  because,  if  it  amounts  to  anything,  it  must 
amount  to  a  determination  of  the  trial  by  either  a  verdict  of  guilty 
or  an  acquittal     It  does  not  amount  to  either  of  those.     There- 
fore, for  all  these  reasons,  I  think,  first  of  all,  the  judge  has  a  dis- 
cretion, and  must  exercise  that  discretion,  if  he  exercise  it  at  all, 
publicly  before  the  bar,  and  under  the  responsibility  of  his  oath  to 
Parliament;   and  I  do  not  think  there  is  the   least   danger  or 
fear  that  any  judge  would  exercise  that  discretion  itfbitrarily, 
or  negligently,  or  corruptly.      The  only  other  point  which  I 
ought  to  mention,  in  order  to  express  my  entire  coneurf  etice  with 
the  Chief  Justice,  is  in  reference  to  the  course  tliat  was  taken  upon 
the  second  occasion.     I  quite  agree  that  it  did   happen,  as  an 
accident  in  this  case,  not  otherwise,  that  on  the  second  trial  the 
prisoner  was  in  a  different  position  to  what  she  had  been  on  the 
former  trial;  the  accomplice  was  charged  with  her;  they  were 
both  put  together  in  the  dock;  on  the  second  trial  the  accom- 
plice  was  not  tried  with   the  prisoner,  but  on  an   application, 
specially  made,  the  prisoner  was  tried  by  herself,  and  the  accom- 
plice was  not  acquitted,  nor  did  she  plead  guilty,  and  therefore 
she  remained  in  this  position,  that  she  was  liable  to  be  tried. 
That  is  a  state  of  things  which  I  think  it  is  desirable  to  avoid, 
beeause  I  cannot  help  thinking  that  the  temptation  held  out 
by  that  course  of  procedure,  especially  to  an  ignonint  witness 

y2 
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^^*        on  a  possible  trial  for  life,  is  to  lead  or  to  permit  her  to  give 

Charlottb    evidence  which  ought  always  to  be  ^ven  without  fear  of  any 

WnisoR.     consequences  of  that  sort  pending  over  the  witness  who  is  called. 

~ — '        Though  I  do  not  believe  tnere  was  the  least  objection  in  point  of 

^^       law  to  the  admissibility  of  the  evidence,  I  entirely  concur  with  the 

Practice^    vicw  the  Chief  Justice  has  taken  of  the  danger  of  a  course  of 
{^'*'*^'»3^^  procedure  being  adopted  which  is  open  to  so  many  temptations. 
^"^erdL.      ^^  ^^  these  grounds  I  think  that  our  judgment  should  be  for  the 
Crown. 

Lush,  J. — After  the  elaborate  judgments  given  by  my  learned 
brothers,  I  should,  if  this  had  been  an  ordinary  case,  have  con- 
tented myself  by  signifying  my  concurrence  in  their  views ;  but, 
considering  the  wide  importance  of  the  question  involved,  I  think 
each  judge  should  state  the  grounds  which  have  brought  him  to 
the  conclusion  at  which  he  has  arrived.  I  need  hardly  say  that 
I  entirely  concur  in  the  judgment  that  the  decision  of  the  Court 
below  must  be  affirmed.  There  are  two  errors  relied  on  in  sub- 
stance by  the  plaintiff  in  error,  the  prisoner.  The  one  on  which 
the  greatest  stress  has  been  laid,  divested  of  all  technicality  and 
verbiage,  amounts  to  this :  that  the  trial  at  which  the  prisoner  was 
found  guilty  was  a  mistrial,  or  a  void  trial ;  that  the  jury  had  no 
jurisdiction  to  take  her  in  charge  or  find  a  verdict  against  her; 
consequently  that  the  judge  had  no  jurisdiction  to  sentence — 
because  she  had  before  been  in  charge  to  a  jury  upon  that  same 
indictment,  and  because  the  jury  bad  been  discharged  from  giving 
a  verdict  under  the  circumstances  stated  on  the  record.  That  is 
the  proposition  for  which  Mr.  Folkard  contends  as  the  substance 
of  the  first  ground  of  error,  and  it  is  alleged  that  to  put  a  person, 
under  those  circumstances,  on  a  second  trial,  is  a  violation  of  the 
well-known  fundamental  maxim  of  the  law,  which  says  that  a  man 
shall  not  be  twice  vexed  for  one  and  the  same  offence.  Is  the 
maxim  applicable  to  criminal  as  well  as  civil  proceedings  ?  I  think 
it  clear  that  there  is  no  distinction  between  the  two  as  to  the  appli- 
cability of  that  fundamental  rule ;  wherever  it  applies  it  applies 
to  both,  as  was  observed  by  my  Lord,  and  the  law  of  itself 
furnishes  its  own  exposition  of  what  is  meant  by  the  maxim, 
by  supplying  the  plea  which  there  is  in  a  criminal  case  of  autrefois 
acquit  or  its  converse,  or  in  a  civil  case  a  plea  of  judgment 
recovered  or  its  converse ;  which  means,  that  where  the  matter  has 
been  once  litigated  and  brought  to  an  end  by  the  proceedings 
having  gone  on  to  a  termination,  the  verdict  or  judgment  shall  be 
a  bar  to  a  second  trial  or  litigation  upon  the  same  matter.  That 
is  the  meaning  of  the  rule  so  far  as  all  the  illustrations  go,  and  so 
far  as  any  dicta  can  be  found  in  the  books  upon  it.  Now  it  is 
sought  to  enj/rafb  upon  that  another  meaning,  and  to  make  it  say 
that,  where  ue  first  proceeding  has  become  abortive,  and  has  never 
gone  on  to  its  termination,  the  proceedings  shall  still  be  a  bar  to  a 
second  proceeding  for  the  same  cause.  With  respect  to  that,  I 
may  only  say  there  is  not  any  authority  nor  any  dictum  to  be 
founds  and  I  am  not  aware  of  any  authority  for  that  proposition^ 
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and  certainly  it  is  not  within  the  notion  or  principle  of  the  law,        Rbo. 
and  not  to  be  found  anywhere  in  terms,  or  even  hinted  at ;  and    qharlotte 
even  Lord  Coke,  in  that  part  of  his  book  which  contains  the     Wucsor. 
passage  so  much  commented  on,  which  says  a  jurr  once  in  charge 

of  a  prisoner  cannot  be  discharged,  does  not  intimate  that  if  the 

jury  should  be  discharged,  that  discharge  should  be  equivalent  to  iVadto«— 
an  acquittal,  and  pleadable  in  bar  by  the  prisoner ;  nor  is  there  any  i>i*charg€  of 
intimation  from  the  beginning  to  the  end  in  any  of  our  books  ^^^^ 
favourable  in  any  degree  to  that  proposition,  and  it  does  not  appear 
until  it  was  pleaded  in  the  case  so  much  referred  to,  of  Conway 
and  Lynch^  that  the  proposition  was  ever  started.  I  cannot  help 
saying,  with  great  respect  for  the  majority  of  the  learned  judges  in 
that  case,  that  I  cannot  go  along  with  them  in  their  ruling,  which 
seems  to  be  at  variance  with  principle* and  authority ;  and  land  all 
the  other  members  of  the  Court  adhere  to  what  is  esteemed  the 
very  preferable  judgment  of  Crampton,  J.,  and  do  no  violence  to 
the  maxim  by  holding  that  when  the  first  trial  has  become  abortive 
by  any  means  whatever,  the  proceeding  is  not  legally  a  bar  to  a 
second  trial  for  the  same  offence.  That  would  be  enough,  I  thinks 
to  dispose  of  this  case,  because  if  it  is  not  a  legal  bar  there  is  an 
end  of  the  appeal  by  a  writ  of  error.  But  as  to  the  important 
matter  which  has  been  so  much  discussed,  I  desire  shortly  to  state 
my  own  views  on  it,  namely,  whether  a  judge  has  the  power  in  a 
criminal  case  to  discharge  a  jury  where  he  is  satisfiea  that  they 
are  unable  and  will  be  unable  to  agree  to  a  unanimous  verdict,  if 
there  were  any  authority  at  all,  one  way  or  the  other,  it  would 
seem  that  such  a  power  is  necessarily  vested  in  the  judge,  because, 
while  our  law  requires  unanimity,  there  must  be  a  time,  if  the 
jury  continue  to  disagree,  at  which  they  must  be  discharged. 
Even  the  dictum  which  has  been  imported  into  our  text  books  and 
regarded  as  authority  for  so  long  a  period,  but  which,  I  must  say, 
I  more  than  once  have  read  with  feelings  of  humiliation  as  a 
lawyer,  '^that  if  the  jurors  do  not  agree,  the  judge  may  carry 
them  round  the  circuit  from  town  to  town  in  a  cart,"  that  has 
been  traced  up  to  its  source,  and  it  rests  on  no  foundation  of 
judicial  decision  or  actual  practice,  which  I  am  very  glad  to  find; 
but  even  that  dictum  assumes  that  a  time  may  come  when  the 
judge  at  the  trial  must  act,  and  when  the  jury  must  be  discharged. 
It  seems  of  necessity,  so  long  as  we  require  unanimity,  and  there 
is  onlv  a  limited  time  for  the  performance  of  the  duty,  there 
must  be  a  power  in  the  judge  of  discharging  them  at  some  time 
or  other.  If  so,  who  is  to  be  the  proper  judge  of  the  time  ?  None 
but  the  judge  himself.  Yet  we  find,  notwithstanding  that  dictum, 
which  I  cannot  consider  as  laying  down  any  rule  of  law,  but  merely 
as  a  direction,  and  a  proper  one,  to  guide  judges  in  their  practice, 
notwithstanding  it  has  never  been  doubted  before,  it  was  the  prac- 
tice at  that  time,  and  it  has  been  the  practice  since,  in  cases  of 
necessity,  for  the  judge  to  discharge  the  jurv  and  to  do  an  act 
which  it  seems  necessarily  he  is  invested  with  the  power  to  do. 
If  that  is  S0|  and  the  judge  has  bon&  fide  exercised  that  power^  is 
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^^*       it  a  difcretiaa  capable  of  being  reviewed  in  a  Court  of  Error  ?    tt 

Ghablottk   ^^^b  enough  to  say  it  is  a  matter  in  the  discretion  of  the  judge> 

WnrsoB.     because  that  involves  in  itself  the  proposition  that  that  which  is  a 

- —        matter  of  discretion  can  not  be  reviewed  in  a  Court  of  Error.   The 

J^       province  of  a  Court  of  Error  is  to  correct  that  which  is  against 

Practice^    law^  and  it  never  can  be  against  law  for  a  judge  to  do  that  which 

-^^^^^^B^^jf^  the  law  gives  him  authority  to  do^  to  exercise  his  discretion  in 

'^^'Hm'dicL      certaii^  cases.    I  desire  to  ^o  further  and  sav,  in  order  that  I  may 

not  be  misunderstood,  that  if  it  was  allowable  to  us  to  review  the 

decision  at  which  the  learned  judge  has  arrived;  and  to  inquire 

into  the  case,  I  i^ee  in  what  my  brother  Mellor  has  said,  that  if 

the  judge,  after  hat^in^  kept  the  jury  u  su£Scient  length  of  time 

in  his  judgment,  is  satisfiect  that  they  had  given  the  best  attention 

to  the  matter,  exhausted  argument  and  persuasion  to  arrive  at  an 

opinion,  and  they  announce  to  him  that  they  do  not  agree,  and 

they  would  still  be  wholly  unable  to  a^ee^  to  keep  them  still  in 

0Q«tod^,  and  under  the  privations  to  which  they  must  be  exposed 

for  a  time  beyond  that  which  is  the  ordinary  period,  would  be  a 

Ipnd  of  coercion  not  justifiable  at  all  in  the  present  day  upon  the 

principles  on  which  the  administration  of  justice  ought  to  be 

carried  out.     I  therefore  think  that  the  learned  judge  could  not 

have  done  otherwise  than  he  did  with  propriety  and  prudence,  to 

(^charge  the  jury  at  that  time.    The  second  ground  of  error  relates 

to  the  admissibility  of  Harris  on  the  second  trial,  and  impeaches 

her  evidence  upon  the  second  trial     As  to  that  it  is  enough  to 

say,  in  my  judgment  she  was  admissible ;  but  whether  admissible 

or  not,  the  admis9ibility  of  the  evidence  is  not,  and  cannot  be,  put 

on  the  record,  and  therefore  cannot  be  treated  a%a  ground  of  error. 

For  these  reasons  I  am  of  opinion  with  the  rest  of  the  Court  that 

our  ludgment  must  be  for  the  Crown. 

Judgment  for  the  Crown* 

Feb.  8,  1861^. 

In  this  case  the  counsel  for  the  prisoner  presented  a  petition  to 
the  Home  Secretary,  setting  forth  that  the  other  prisoner  Harris 
was  admitted  as  a  witness  without  any  verdict  being  taken  either 
for  or  against  her,  and  that  the  learned  judge  at  the  trial  had 
refused  to  reserve  the  point  for  the  Court  of  Criminal  Appeal. 
The  Home  Secretary  upon  this  submitted  the  point  as  to  the 
evidence  of  Harris  to  the  fifteen  judges  for  their  opinion.  They 
met,  and  the  subjoined  is  an  extract  of  their  opinion.  The  point 
was  not  argued  before  the  judges,  bnt  their  opinion  was  given 
merely  to  inform  the  conscience  of  the  Home  Secretary,  who 
inclosed  the  extract,  and  expressed  his  regret  that  be  could  not, 
under  the  circumstances,  consistently  with  his  public  duty,  recom- 
mend the  convict  to  the  mercy  of  the  Crown : 

^*  We  think  that  the  evidence  of  the  witness  Harris  was  legally 
admissible,  although  she  was  jointly  indicted  with  the  convict,  and 
had  not  been  previously  convicted  or  acquitted  With  reference 
to  this  particular  casei  we,  in  conunon  with  the  learned  judge 
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who  tried  the  case,  and  by  whom  all  the  oircuinBiianceB  have  been      ..^■^* 
brought  before  us,  are  of  opinion  that  no  injustice  or  irregularity    charlottb 
occurred  of  which  the  convict  can  properly  complain."     [3igne^     — 
by  all  the  judges.] 

Subsequently  the  Attorney-General  granted  his  fiat  for  a  writ 
of  error  to  the  Exchequer  Chamber. 


WUf90B. 
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EXCHEQUER    CHAMBER,  (a) 


May  5,  1866. 

(Before  Eble,  C.J.,  Pollock,  C.B.,  Mabtin  and  Bbam- 
wfiLL^  BB.,  Byleb,  J.,  PiGOTT,  B.,  and  M.  Smith,  J.) 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Queen's 
Bench.  The  grounds  of  error  were  substantially  the  same  as 
those  alleged  in  the  Court  below. 

Folhard  ( ColKns  with  him),  for  the  prisoner,  supported  the  writ 
of  error. 

In  addition  to  the  authorities  cited  in  the  Court  below  the 
following  were  adduced :  Kelham's  Trans,  of  Britton,  p.  41,  c,  4, 
s.  15 ;  I  Chit  Cr,  Law,  630,  653 ;  Hale's  History  of  the  Common 
Law,  348,  6th  edit. ;  Spelman's  Life  of  Alfred,  p.  83 ;  Fettingal's 
Use  of  Juries,  166;  Home's  Mirror  of  Justice,  239  (edit.  1768); 
Magna  Charta,  9  Hen.  3,  c.  12,  s.  2;  2  Yin.  Abr.,  123,  124; 
Trials  per  Pais,  251 ;  Hobart,  262 :  2  Reeve's  Hist,  of  the  Law, 
270;  Eelham's  Britton,  44:  3  Geo.  4,  c.  10;  13  &  14  Vict.  c.  25. 
As  to  the  power  of  the  judge  to  order  reireshments  to  be  supplied 
to  the  jury:  2  Hale  P.  C,  306;  Doctor  and  Student,  c  52; 
Moumon  v.  Weit{\  Leon,  133) ;  Duncombe's  Trials  per  Pais,  251 ; 
3  Bum's  Justice,  971  (edit.  1845);  1  Chit.  Crim.  Law,  632; 
Jenkyn's  Rep.  187 ;  Netotan^s  case  (3  Car.  &  K.  90).  As  to  taking 
a  verdict  on  Sunday :  Com.  Dig.  ^^  Temps."  B.  3 ;  2  Mad.  Hist. 
Ez.  5,  2nd  edit ;  Morris  v.  Davies  (3  Car.  &  P.  429) ;  NeuytorCs  case 
(3  Car.  &  K.  91).  As  to  reviewing  the  exercise  of  the  judge's 
aiscretionary  power:  Rex,  v.  Fowler  (4  B.  &  Aid.  273);  Shea  v. 
The  Queen  (12  ir.  Law  Rep.  153);  Poweil  v.  Sanneti  (3  Bing.  381 ; 
1  Bli.  N.  S.  545);  TinkUr  v.  Rowland  (4  A.  &  E.  868);  Hardj/'s 
case  (24  How.  St  Tr.  199);  Rex  v.  fFoolf(l  Chit.Rep.  401>  As 
to  the  meaning  of  the  maxim  that  no  one  should  be  twice  put  in 
peril  for  the  same  cause :  Bird^s  case  (2  Den«  C.  C.  124, 216).  As 
to  the  inadmissibility  of  Harris,  the  approver:  9  Yin.  Abr.  474; 
10  lb.  30,  s.  24 ;  1  Bac.  Abr.  **  Approver,"  262 ;  4  Com.  Dig. 
<' Justices  "(Y.  1),  p.  637;  Eelham^s  Britton,  39,  161;  2  Hale 
P.  C.  228 ;  3  Russ.  on  Crimes,  |626  (4th  edit) ;   Reg.  v.  Lyons 

(a)  Beportod  bj  Johm  Taoamoiri  £fq.,  BMxiittr-at-Law. 
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Bm.        (9  Car.  &  P.  555);  Beg.  y.  Jackson   (6  Cox  Crim.  Gas.  525); 
ChabiLoxtb   ^^9'    ^'  O'Donnell  (7  Cox  Crim.  Oaa.  337);   Rex   v.  Rowland 
WiBsoB.     (By.  &  Moo.  401). 

— -  The  SoUcUor-General  {Hanneninih.  him),  for  the  Crown,  was 

not  called  upon. 

Pradic^^        Erle,  C.  J. — In  this  case  it  has  been  contended  on  behalf  of 
-?"c*°''^f^  the  prisoner,  the  plaintiff  in  error,  that  the  conviction  appearing 
^w^cL      ^PP^  *^®  record  is  erroneous,  because  it  appears  thereon  tnat  the 
prisoner  had  been  given  in  charge  to  another  jury  at  a  former 
assizes,  who  had  come  to  no  verdict,  and  had  been  discharged  by 
order  of  the  judge  for  reasons  which  were  alleged  to  be  insufficient 
in  law.     But  we  are  of  opinion  that  there  is  no  error  apparent  on 
this  record ;  and  we  have  come  to  this  conclusion  notwithstanding 
the  arguments  and  authorities  adduced  by  the  learned  counsel  for 
the  prisoner,  because  we  find  that  the  power  of  a  judge  to  dis- 
charge a  jury  before  verdict  has  been  the  subject  of  numerous 
adjudications,  and  that  all  the  important  arguments  and  authorities 
to  which  our  attention  has  been  now  directed  have  been  frequently 
collected  and  carefully  discussed  in  those  cases,  and  we  consider 
that  the  strength  of  reasoning  and  the  weight  of  authority  lead  us 
clearly  to  the  conclusion  above  stated.    And  we  refer  to  the  cases 
of  Reff.  y.Kinloch  (Foster's  Crown  Cas.  16);  Reg.  v.  Conway  and 
Lynch  (7  Irish  Law  Bep.  149);  Reg.  v.  Newton  (13  Q.  B.  716); 
Reg.  V.  Damson  (2  Fos.  and  Finlaison,  250) ;  Reg.  v.  Charlesworth 
(1  Best  &  Smith,  460);  and  Reg.  v.  Winsor^  in  the  Court  below,  as 
containing  all  that  can  be  said  on  either  side.     We  think  it 
unnecessary  again  to  go  through  an  examination  of  these  autho- 
rities and  arguments  upon  which  the  judgments  in  the  cases 
referred  to  were  rested,  all,  with  one  exception,  leading  to  the 
conclusion  above  stated.   The  exception  is,  the  decision  in  the  case 
of  Conway  and  Lynch  v.  The  Queen,  where  the  judgment  of  the 
majority  was  adverse  to  that  conclusion.      But   Crampton,  J, 
dissented  from  the  rest  of  the  Court,  and  gave  a  judgment 
remarkable  for  sound  reasoning  and  deep  research,  by  which  the 
propositions  of  law  on  which  he  relied  appear  to  us  to  be  clearly 
established.     We  consider  that  the  doubts  which  have  caused  this 
repeated  litigation  originate  in  the  unlimited  terms  used  by  Sir 
Edward  Coke  in  stating  what  he  considered  to  be  the  rule  of  the 
common  law  relating  to  the  discharge  of  juries  before  verdict,  viz.: 
^^  A  jury  sworn  and  charged  in  case  of  life  or  member  cannot  be 
discharged  by  the  Court  or  any  other,  but  they  ought  to  give 
their  verdict*'    This  rule,  if  taken  literally,  seems  to  command  the 
confinement  of  the  jury  till  death,  if  they  do  not  agree,  and  to 
avoid  any  such  consequence  an  exception  was  introduced  in  prac- 
tice, which  Blackstone  (4  Bl.  Com.  360)  has  described  by  the 
words  ^^  except  in  case  of  evident  necessity."    But  the  exception 
so  expressed  has  given  rise  to  further  doubts,  because  **  necessity" 
is  an  equivocal  word,  meaning  either  irresistible  compulsion  or  a 
high  degree  of  need.    Those  who  have  been  interested  in  objecting 
to  a  discharge  of  a  jury  before  verdict  have  disputed  whether  the 
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Recharge  was  ''  necessary"  in  the  stricter  sense  of  the  word.   The       ^^^ 
same  dispute  about  the  meaning  of  the  word  **  necessity'*  in  the   oharlottb 
exception  to  this  rule  is  the  source  of  the  main  questions  raised     Wihsob. 

upon  this  writ  of  error,  and  they  are  in  substance  answered  when       

we  decide  upon  the  meaning  of  that  word  in  the  exception  to  the        ^^^^ 

rule^  and  apply  that  meaning  to  the  facts  appearing  upon  this    PraaUoe-^ 

record.     We  may  assume  it  to  be  clear  that  the  discharge  of  the  l>»charge  cf 

jury  before  verdict  may  be  lawful  at  some  time  and  under  some  ^^"^^^^^ 

circumstances.     Then  with  reference  to  the  facts  on  this  record, 

we  hold  that  the  judge  at  the  first  trial  had  by  law  power  to 

discharge  the  jury  before  verdict  when  a  high  degree  of  need  for 

such  discharge  was  made  evident  to  his  mind  from  the  facts  which 

he  had  ascertained.    We  cannot  define  the  degree  of  need  without 

some  standard  for  co.nparison ;   we  cannot  approach  nearer  to 

precision  than  by  describing  the  degree  as  a  high  degree,  such  as 

in  the  wider  sense  of  the  word  might  be  denoted  by  necessity. 

We  hold  further  that  the  judge  alone  had  to  decide  when  the 

**  necessity,"  in  this  sense  of  the  word,  for  the  discharge  of  the 

jury  was  made  evident  to  him,  and  his  decision  thereon  is  not 

made  subject  to  review  by  any  legal  tribunal     It  was  his  duty  to 

exercise  his  discretion  both  in  ascertaining  the  relevant  facts  and 

in  determining  their  efiect  in  making  the  necessity  for  the  discharge 

evident  to  himself.     The  lawfulness  of  the  discharge  depended 

upon  the  result  of  this  exercise  of  his  discretion,  and  the  statement 

of  that  result  upon  the  record  is  in  our  judgment  sufficient  to 

establish  that  the  order  for  the  discharge  in  question  was  lawfully 

made,  and  that  the  subsequent  proceedings  to  trial  and  conviction 

are  not  rendered  erroneous  thereby.     If  the  discharge  of  the  jury 

was  lawful,  all  the  grounds  of  error  founded  on  the  assumption 

that  it  was  unlawful  fail.     The  contention  that  the  prisoner  has  a 

right,  after  a  trial  has  begun,  and  he  has  been  given  in  charge  to 

the  jury,  to  demand  that  the  trial  should  be  continued  till  a  verdict 

be  given ;  or,  if  that  cannot  be  done,  that  he  should  be  acquitted 

and  discharged,  cannot  be  maintained.     There  is  no  reason  or 

authority  for  supporting  such  a  contention ;  the  failure  of  some  of 

the  jury  to  agree  with  the  rest  is  distinct  from  a  doubt  entertained 

by  the  whole  juiy.     If  the  notion  could  prevail  that  the  failure  of 

the  jury  to  agree  entitled  the  prisoner  to  an  acquittal,  it  of  course 

follows  that  any  single  juryman,  by  refusing  to  agree,  could  secure 

an  acquittal.     Even  if  it  was  assumed,  for  the  sake  of  argument, 

that  the  statement  on  the  record  led  the  judges  of  the  Court  of 

Error  to  the  opinion  that  the  order  for  the  discharge  in  question 

was  an  improper  exercise  of  discretion  on  the  part  of  the  judge 

who  tried  the  case,  still  we  should  hold  that  such  a  discharge  was 

no  legal  bar  to  a  second  trial,  either  on  the  same  or  on  a  fresh 

indictment.     The  only  pleas  known  to  the  law  founded  upon  a 

former  trial  are  pleas  of  a  former  conviction  or  a  former  acquittal 

for  the  same  offence ;  but  if  the  former  trial  has  been  abortive 

without  a  verdict,  there  has  been  neither  a  conviction  nor  an 

acquittal,  and  the  plea  could  not  be  proved ;  that  which  would  be 
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B>o-        matter  of  plea  to  a  fresh  iDdictment  woald  be  ground  of  error 

Charlottje    upoi^  ^  second  trial  on  the  same  indictment.     As  far  as  relates  to 

W1N80&.      the  former  abortive  trials  nothing  which  then  took  place  could  be 

-—        ground  of  error  on  the  second  trial  on  the  same  indictment,  unless 

■       it  would  have  been  a  bar  by  way  of  plea  to  a  new  indictment  for 

Practice—  the  Same  offence.  All  the  authorities  are  concurrent  to  this  effect, 
-?"*^gMf  ^^^  ^^®  single  exception  of  Reff.  v.  Conway  and  Lynch^  and  we 
''**2r^.  ^^y^  before  given  our  opinion  on  the  effect  of  the  judgments  in 
that  case.  On  these  grounds  we  decide  that  there  is  no  error 
apparent  on  this  record^  and  the  judgment  of  the  Court  below  is 
affirmed.  The  learned  counsel  contended  further  that  there  was 
error  in  admitting  Maiy  Harris  as  a  witness  on  the  second  trial, 
in  which  the  prisoner  Winsor  was  alone  given  in  charge  to  the 
jury.  To  this  it  was  answered  that  it  did  not  appear  on  the 
record  that  Mary  Harris  was  examined  as  a  witness  on  the  triaL 
The  learned  counsel  then  proposed  to  move  for  a  certiorariy  in 
order  that  a  statement  of  this  fact  might  be  added  to  the  record, 
but  we  refused  to  grant  the  application,  being  of  opinion  that 
Mary  Harris  was  an  admissible  witness  under  the  circumstances 
here  stated,  so  that,  if  the  fact  were  added  to  the  record,  and  if  the 
admisidbility  of  the  witness  could  be  inquired  into  in  this  Court 
of  Error,  still  the  alleged  ground  of  error  could  not  be  sustained. 

Judgment  affirmed. 


OBbd^Ax.  i^v  CApto9.  Hi 


WESTEBN  CIRCUIT. 

Dkton  Wintks  Assizs,  1866. 

Exeter,  December  11. 

(Before  Baron  Bramwell.) 

Reg.  w.  Bennett,  (a) 
Reg.  v.  Bond. 

Practice —  Counsel, 

Two  prisoners  toere  separatefy  indicted  for  successive  rapes  on  the  same 

tDoman.     One  of  the  prisoners  was  defended  by  counsel,  the  other  wcus 

undefended. 
The  Court  refused  the  application  of  counsel  for  the  defended  prisoner 

to  have  that  case  first  tried,  the  prosecution  having  elected  to  tahe  the 

undefended  case  first. 

PRISONERS  were  separately  indicted  for  a  rape  upon  Eliza- 
beth Jane  Smith.  They  were  charged  with  committing  the 
offence  immediately  one  after  the  other. 

Clarhe  for  the  prosecution. 

Carter  defended  Bond. 

Prisoner  Bennett  was  undefended. 

Clarhe  BBxd  he  should  take  Bennett's  case  first. 

Carter  objected  that  it  was  necessary  for  justice  to  his  client 
that  the  case  should  be  fully  sifted  in  the  first  instance.  It  would 
greatly  prejudice  the  case  of  his  client  if  the  case  against  the  other 
upon  the  same  facts  should  be  imperfectly  investigated. 

Bbamwell,  B.,  however^  refused  the  application.  He  could 
not  interfere  with  the  right  of  the  prosecution  to  proceed  upon 
which  of  several  indictments  it  pleased. 

(a)  Reported  bj  E.  W.  Cox,  Esq ,  Barrister-at-LRW. 
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COUET  OF  CRIMINAL  APPEAL. 
Saturday^  Nov.  10,  1866. 

(Before  Cockbuen,  C.J.,  Mabtin  and  Bramwell,  BB.,  and 

Mellob  and  Smith,  JJ.) 

Reg.  ».  R.  G.  ToMLiNSON.(a) 

Perjury — Local  marine  board — 17  ^18  VtcL  c,  104 — 

25  ^  26  Vict.  c.  63. 

An  investigation  into  a  charge  of  drunkenness  against  a  master  of  a  skip 
before  a  local  marine  board  constituted  under  the  17  4r  IS  Vict.  c.  104, 
and  25  4r  26  Vict  c.  63,  is  a  judicial  inquiry,  and  false  swearing  by 
a  witness  thereat  amounts  to  perjury, 

CASE  reserved  for  the  opinion  of  this  Court  by  Martin,  B. 
The   prisoner  was   tried   before  me  at  the  last  Liverpool 
Assizes,  and  convicted  of  perjury  or  indictable  false  swearing  before 
a  local  marine  board,  hela  at  Liverpool  under  the  alleged  autho- 
rity of  the  Merchant  Shipping  Act,  17  &  18  Vict,  c.  104. 

The  prisoner  was  proved  to  have  committed  wilful  and  corrupt 
false  swearing  before  the  board,  but  two  objections  were  made  by 
counsel  on  his  behalf:  first,  that  there  was  not  sufficient  legal 
evidence  of  the  appointment  and  due  constitution  qf  the  board 
before  which  the  false  evidence  was  given;  and  secondly,  that 
wilful  and  corrupt  false  swearing  before  a  local  marine  board  was 
neither  periury,  properly  so  called,  nor  an  indictable  offence- 

I  overruled  the  objections,  but  stated  that  I  would  reserve  the 
further  consideration  of  them  for  the  Court  of  Criminal  Appeal. 

The  evidence  as  to  the  appointment  and  constitution  of  the 
board  was  as  follows : — 

John  Thomas  Towson. — I  am  the  secretary  to  the  Liiverpool 
Local  Marine  Board.  I  was  present  on  the  Ist  and  8th  May 
when  meetings  of  the  board  were  held.  The  assessor  was  Mr. 
Raffles,  the  stipendiary  magistrate.  Mr.  James  Smith  was  chair- 
man ;  he  was  appointed  by  the  Board  of  Trade.  Mr.  Henry  Wood 
was  also  present ;  he  was  also  appointed  by  the  Board  of  Trade. 
Mr.  Aaron  Boyd  and  Mr.  Edward  Friend  were  also  present ;  they 
were  the  elected  members  by  the  shipowners  of  the  port.     All 

(a)  Beportod  bj  Johh  Thoxfsoii,  Eiq.,  Baixiater-At-Law* 


V. 

R.  G. 
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these  five  gentlemen  were  present  at  the  investigation.  The  same 
persons  bad  acted  as  members  of  the  board  upon  previous  occa- 
sions; some  of  them  had  been  occasions  similar  to  the  present.    Tomunson. 

The  meeting  was  held  in  consequence  of  a  direction  or  order  from       . 

the  Board  of  Trade.     This  is  the  letter  containing  the  direction        ^^' 

or  order :  Perfwy—Locai 

^'  Board  of  Trade,  Whitehall,  25th  April,  1866.      f^arine  board. 

"  Sir, — I  am  directed  by  the  Board  of  Trade  to  transmit  to  you 
the  inclosed  letter  from  Messrs.  Stuart  and  Douglas,  and  to  request 
you  to  move  the  Liverpool  Local  Marine  Board  to  be  so  good  as 
to  institute  an  investigation  into  the  charges  of  drunkenness 
therein  preferred  against  Mr.  Henry  Couche,  late  master  of  the 
barque  Phrenologist — I  am,  &c.,         (Signed)      W.  D.  Fane. 

"  The  Secretary,  Local  Marine  Board,  Liverpool." 

The  letter  of  Messrs.  Stuart  and  Douglas,  above  referred  to,  is  as 
follows : 

"Liverpool,  24th  April,  1866. 

"  My  Lords, — We  duly  received  your  letter  of  the  19th  inst., 
and  beg  to  thank  you  for  the  same.  Since  then  we  'have  seen 
Mr.  Tyndale,  and,  as  directed  by  him,  beg  to  request  that  your 
Lordships  will  be  pleased  to  order  an  inquiry  to  be  held  into  the 
conduct  of  Henry  Couche,  late  master  of  our  barque  Phrenologist^ 
during  her  late  voyage  from  Liverpool  to  and  from  the  west  coast 
of  Africa,  from  the  21st  Oct  1864,  to  18th  April,  1866,  as  we 
are  and  have  been  informed  that  he  was,  during  such  voyage, 
repeatedly  unfit  to  command  his  vessel  through  drunkenness,  and 
disobeyed  our  written  orders  in  managing  the  ship's  afiairs. — We 
have  the  honour  to  be  your  Lordships'  humble  servants, 

«'  Stuart  and  Douglas. 

*^  The  Lords  of  the  Committee  of  Council  for  Trade,  London." 

I  have  had  frequent  communications  with  Mr.  Fane,  the  writer  of 
the  letter,  upon  similar  su^ects.  I  know  that  he  is  the  Assistant- 
Secretary  of  the  Marine  Department  of  the  Board  of  Trade.  I 
caused  a  summons  to  be  issued  to  Henry  Couche.  This  is  the 
duplicate  original  summons : 

^'  To  Henry  Couche,  late  master  of  the  British  ship 

Phrenohgisty  of  Liverpool. 
*'  Whereas  the  Board  of  Trade  has  reason  to  believe  that  you, 
the  said  Henry  Couche,  are,  from  misconduct,  unfit  to  discharge 
your  duties.  And  whereas  the  Local  Marine  Board  of  the  port 
of  Liverpool  is,  by  the  direction  of  the  Board  of  Trade,  about  to 
institute  an  investigation  under  the  provisions  of  sect.  241  of  the 
Merchant  Shipping  Act  1854,  into  such  misconduct,  the  particu- 
lars whereof  are  set  forth  in  the  copy  of  the  report  hereunto 
annexed  upon  which  the  said  investigation  is  ordered.  These  are 
therefore  to  require  you  personally  to  be  and  appear  on  the  Ist 
day  of  May,  1866,  at  two  o'clock  in  the  afternoon,  at  the  Sailors' 
Home,  Liverpool,  before  the  said  Local  Marine  Board,  to  answer 
the  said  charge,  bringing  with  you  your  certificate  as  master. — 
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^^'       Qiven  ander  my  hand  this  26tfa  daj  of  April,  in  the  year  6f  oui^ 
^Q        Lord  1866|  at  Liverpool  aforesaid,  for  and  on  behalf  of  the  sud 
ToMUMsoN.   local  marine  boards  (Signed)     James  Smith,  Chairman.'' 

IS66.  Mr.  Couche  attended  before  the  board  on  the  1st  May,  in  pur- 
_.^ —  suance  of  this  summons.  It  was  adjourned  until  the  8th  and 
mmSiboard  ^^"™®<1  upon  that  day.     Mr.  Couche  again  attended. 

The  remainder  of  the  evidence  of  this  witness  is  immaterial  to 
the  present  purpose. 

Henry  Murphy. — I  am  superintendent  of  the  Local  Marine 
Board  of  Liverpool.  I  attended  this  inquiry  ih  pursuance  of  my 
duty.  The  board  hold  their  courts  at  the  Sailors'  Home,  where 
they  meet  and  hold  their  investigations.  The  secretary  has  an 
office  there.  I  attended  this  inquiry  on  the  Ist  May  and  also  on 
the  8th.  The  same  gentlemen  had  formed  a  Court  before.  Their 
proceedings  have  been  acted  upon. 

The  remainder  of  this  witness's  evidence  is  immaterial  to  the 
present  purpose. 

William  ratrickson. — I  am  a  clerk  in  the  Board  of  Trade.  The 
document  6f  the  25th  April  is  signed  by  Mr.  Fane.  He  is  an 
assistant-secretary  of  the  Doard. 

The  remainder  of  the  evidence  in  the  case  is  immaterial  to  the 
present  purpose. 

The  counsel  for  the  prosecation  referred  to  the  following  sec- 
tions of  the  17  &  18  Vict,  c  104— viz.,  sects.  6,  14,  15,  110,  241, 
242 ;  as  also  to  statute  25  &  26  Vict.  c.  63,  s.  23. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  upon  the 
following  questions :  first,  was  there  legal  evidence  to  go  to  the 
jury  that  the  local  marine  board  which  sat  upon  the  1st  and  8th 
May  as  above  mentioned  was  duly  and  lawfully  appointed  and 
constituted  ?  secondly,  is  wilful  and  corrupt  false  swearing  before 
a  local  marine  board,  duly  and  lawfully  appointed  and  constituted, 
upon  a  matter  material  to  an  inquiry  then  being  lawfully  investi- 
gated by  them  in  pursuance  of  the  statute,  perjury  properly  so 
called;  or,  if  not,  is  it  an  indictable  offence? 

Oct.  25th,  1866.  Samuel  Mabtin. 

The  following  are  the  sections  of  the  Acts  referred  to  during 
the  argument  :— 

17  &  18  Vict,  c  104,  s.  6.— The  Board  of  Trade  shall  be  the 
department  to  undertake  the  general  superintendence  of  matters 
relating  to  merchant  ships  and  seamen,  and  shall  be  authorised  to 
carry  into  execution  the  provisions  of  this  Act  and  of  all  other 
Acts  relating  to  merchant  ships  and  seamen  in  force  for  the  time 
being,  other  than  such  Acts  as  relate  to  the  revenue. 

Sect.  7. — All  documents  whatever,  purporting  to  be  issued  or 
written  by  or  under  the  direction  of  the  Board  of  Trade,  and 

Eurporting  either  to  be  sealed  with  the  seal  of  such  board,  or  to 
e  signed  by  one  of  the  secretaries  or  assistant-secretaries  to  such 
boaird,  shall  be  received  in  evidence,  and  shall  be  deemed  to  be 
issued  er  writtcfn  by  or  imder  the  direction  of  the  said  faoardi 
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withoat  further  probf,  unless  the  contrary  be  shown;   and  all       Rbo. 
documents  purporting  to  be  certificates  issued  by  the  Board  of       ^''• 
Trade  in  pursuance  of  this  Act^  and  to  be  sealed  with  the  seal  of   tomlimsoit. 

such  board,  or  to  be  signed  by  one  of  the  officers  of  the  marine 

department  of  such  board,  shall  be  received  in  evidence,  and  shall       ]f^' 
be  deemed  to  be  such  certificates  without  further  proof,  unless  the  Perfwy— Local 

contrary  be  shown.  marine  board. 

Sect  241. — If  the  Board  of  Trade  or  any  local  marine  board 
has  reason  to  believe  that  any  master  or  mate  is  from  incompetency 
or  misconduct  unfit  to  discnarge  his  duties,  the  Board  of  Trade 
may  either  institute  an  investigation,  or  may  direct  the  local 
marine  board  at  or  nearest  to  the  place  at  which  it  may  be  con- 
venient to  the  parties  and  witnesses  to  attend  to  institute  the 
same,  and  thereupon  such  persons  as  the  Board  of  Trade  may 
appoint  for  the  purpose,  or,  as  the  case  may  be,  the  local  marine 
board  shall,  with  the  assistance  of  a  local  stipendiary  magistrate 
(if  any),  and  if  there  is  no  such  magistrate,  of  a  competent  legal 
assistant  to  be  appointed  by  the  Board  of  Trade,  conduct  the 
investigation,  and  may  summon  the  master  or  mate  to  appear,  and 
shall  give  him  a  full  opportunity  of  making  a  defence  either  in 
person  or  otherwise,  and  shall  for  the  purpose  of  such  investiga- 
tion have  all  the  powers  given  by  the  first  part  of  this  Act  to 
inspectors  appointed  by  the  Board  of  Trade,  and  may  make  such 
order  with  respect  to  the  costs  of  such  investigation  as  they  may 
deem  just,  and  shall  on  conclusion  of  the  investigation  make  a 
report  upon  the  case  to  the  Board  of  Trade,  and  in  cases  where 
there  is  no  local  marine  board  before  which  the  parties  and  wit- 
nesses can  conveniently  attend,  or  where  such  local  marine  board 
is  unwilling  to  institute  the  investigation,  the  Board  of  Trade  may 
direct  the  same  to  be  instituted  before  two  justices  or  a  stipendiary 
magistrate,  and  thereupon  such  investigation  shall  be  conducted 
and  the  results  thereof  be  reported  in  the  same  manner  and  with 
the  same  powers  in  and  with  which  formal  investigations  into 
wrecks  and  casualties  are  directed  to  be  conducted,  and  the  results 
thereof  reported,  under  the  provisions  contained  in  the  eighth  part 
of  this  Act,  save  only  that  if  the  Board  of  Trade  so  directs  the 
person  bringing  the  charge  of  incompetency  or  misconduct  to  the 
notice  of  the  Board  of  Trade,  shall  be  deemed  to  be  the  party 
having  the  conduct  of  the  case. 

Sect.  242. — The  Board  of  Trade  may  suspend  or  cancel  the 
certificate  (whether  of  competency  or  service)  of  any  master  or 
mate  in  the  following  cases,  that  is  to  say : 

1.  If  upon  any  investigation  made  in  pursuance  of  the  last 

E receding  section  he  is  reported  to  be  incompetent  or  to 
ave  been  guilty  of  any  gross  act  of  misconduct,  drunken- 
ness, or  tyranny ; 

2.  If  upon  any  investigation  conducted  under  the  provisions 

contained  in  the  eighth  part  of  this  Act,  or  after  any 
investigation  made  by  a  naval  court  constituted  as  herein- 
after mentioned,  it  is  reported  that  the  loss  or  abandonment 
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Bso.  of  or  serious  damage  to  any  ship  or  loss  of  life  has  been 

jf^^Q  caused  by  his  wrongful  act  or  default ; 

ToMLiNsoM.       3.  If  he  is  superseded  by  the  order  of  any  Admiralty  Court  or 
" —  of  any  naval  court  constituted  as  hereinafter  mentioned ; 

*  4.  If  he  is  shown  to  be  convicted  of  any  offence ; 

Petjury— Local     5.  If  upou  any  investigation  made  by  any  court  or  tribunal. 
Marine  Board.  authorised  or  hereafter  to  be  authorised  by  the  legislative 

authority  in  any  British  possession,  to  make  inquiries  into 
charges  of  incompetency  or  misconduct  on   the  part  of 
masters  or  mates  of  ships,  or  as  to  shipwrecks  or  other 
casualties  affecting  ships,  a  report  is  made  by  such  court  or 
tribunal  to  the  ei^ct  that  he  has  been  guilty  of  any  gross 
act  of  misconduct,  drunkenness,  or  tyranny,  or  that  the 
loss  or  abandonment  of  or  serious  damage  to  any  ship  or 
loss  of  life  has  been  caused  by  his  wrongful  act  or  default, 
and  such  report  is  confirmed  by  the  governor  or  person 
administering  the  government  of  such  possession. 
And  every  master  or  mate  whose  certificate  is  cancelled  or  sus- 
pended, shall  deliver  it  to  the  Board  of  Trade,  or  as  it  directs,  and 
m  default  shall  for  each  offence  incur  a  penalty  not  exceeding  5021 
•  The  Board  of  Trade  may,  at  any  subsequent  time,  grant  to  any 
person  whose  certificate  has  been  cancelled,  a  new  certificate  of 
the  same  or  of  any  lower  grade. 

25  &  26  Vict,  c  63,  s.  23. — The  following  rules  shall  be  observed 
vrith  respect  to  the  cancellation  and  suspension  of  certificates,  that 
is  to  say : 

1.  The  power  of  cancelling  or  suspending  the  certificate  of  a 
master  or  mate  by  the  242nd  section  of  the  principal  Act  conferred 
on  the  Board  of  Trade  shall  (except  in  the  case  provided  for  by  the 
4th  paragraph  of  (he  said  section)  vest  in  and  be  exercised  by  the 
local  marine  board,  magistrates,  naval  courts,  Admiralty  Court, 
or  other  court  or  tribunal  by  which  the  case  is  investigated  or  tried, 
and  shall  not  in  future  vest  in  or  be  exercised  by  the  Board  of  Trade. 

2.  Such  power  shall  extend  to  cancelling  or  suspending  the 
certificates  of  engineers,  in  the  same  manner  as  if  *^  certificated 
engineer"  or  ''certificated  engineers"  were  inserted  throughout 
such  section  after  "  master"  or  "  masters." 

3.  Every  such  board,  court,  or  tribunal  shall,  at  the  conclusion 
of  the  case,  or  as  soon  after  as  possible,  state  in  open  court  the 
decision  to  which  they  may  have  come  in  respect  to  cancelling  or 
suspending  certificates,  and  shall  in  all  cases  send  a  full  report 
upon  the  case,  with  the  evidence,  to  the  Board  of  Trade;  and 
shall  also,  if  they  determine  to  cancel  or  suspend  any  certificate, 
forward  such  certificate  to  the  Board  of  Trade  with  their  report. 

4.  It  shall  be  lawful  for  the  Board  of  Trade,  if  they  think  the 
justice  of  the  case  require  it,  to  re-issue  and  return  any  certificate 
which  has  been  cancelled  or  suspended,  or  shorten  the  time  for 
which  it  is  suspended,  or  grant  a  new  certificate  of  the  same,  or 
any  lower  grade,  in  place  of  any  certificate  which  has  been  can- 
celled or  suspended. 
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5.  The  434th  and  437tb  sections  of  the  prinoipal  Act  shall  be        B^a. 
read  as  if  for  the  word  *' nautical"  were  substituted  the  words       ^^^ 

'*  nautical  or  engineering,"  and  as  if  for  the  word  "  person  "  and    Tomukson. 
'<  assessor  "respectively  were  substituted  the  words  ^*  person  "or 
**  persons  "  and  ^'  assessor  "  or  **  assessors  "  respectively. 

6.  No  certificate  shall  be  cancelled  or  suspended  under  this      Perfwy, 
section  unless  a  copy  of  the  report,  or  a  statement  of  the  case,  ^^^^^aLTS*^'"* 
upon  which  the  investigation  is  ordered,  has  been  furnished  to  the 

owner  of  the  certificate  before  the  commencement  of  the  investi- 
gation ;  nor  in  the  case  of  investigations  conducted  by  justices  or 
a  stipendiary  magistrate,  unless  one  assessor  at  least  expresses  his 
concurrence  in  the  report 

No  counsel  appeared  to  argue  for  the  prisoner. 

E.  James,  Q.O.,  and  C  Russell^  for  the  prosecution. — It  is 
submitted  that  the  prisoner  was  guilty  of  peijury.  Construing 
the  17  &  18  Vict,  c  104  and  25  &  26  Viet.  c.  63  together,  the 
inquiry  before  the  local  marine  board  was  a  judicial  proceeding. 
The  board  is  not  simply  a  court  of  inquiry  to  report  to  the  Board 
of  Trade,  but  the  power  of  cancelling  or  suspending  the  certificate 
of  the  master  or  mate  is  vested  in,  and  may  be  exercised  by,  the 
local  marine  board:  (25  &  26  Vict,  c  63,  s.  23.)  The  Acts  con- 
stitute it  a  court  of  judicial  inquiry,  with  power  to  summon 
witnesses  and  pass  sentence:  (17  &  18  Vict  c.  104,  ss.  241-2.) 
In  Reg.  v.  Heane  (9  L.  T.  Rep.  N.  S.  719 ;  33  L.  J.  115,  M.  C.). 
a  question  arose,  but  was  not  aecided^as  to  whether  false  swearing 
before  a  court-martial,  held  pursuant  to  the  25  &  26  Vict.  c.  115, 
on  board  a  ship  in  the  Mediterranean,  was  peijury.  When  it  is 
once  established  that  the  false  swearing  takes  place  in  a  judicial 
proceeding  it  amounts  to  peijury  at  common  law.  [Martin,  B. — 
It  strikes  me  that  this  was  an  indictable  offence,  as  being  in 
contravention  to  an  Act  of  Parliament.  Mellob,  J. — The  third 
paragraph  of  sect.  23  of  25  &  26  Vict,  a  63,  says  ^^  that  every  such 
board,  court,  or  tribunal  shall  state  in  open  court  the  decision  to 
which  they  may  have  come.'*] 

CocKBUBN,  C.J. — We  are  all  agreed  that  the  indictment  for 
peijury  will  lie  in  this  case,  and  that  the  conviction  should  be 
sustained,  on  the  ground  that  this  was  an  inquiry  of  a  judicial 
character  before  a  tribunal  invested  with  and  exercising  iudicial 
powers.  The  board  is  empowered  to  cancel  or  suspend  the  cer- 
tificate of  the  master  or  mate  of  the  vessel,  and  to  deprive  them 
of  their  status  in  the  mercantile  marine.  When  fitlse  swearing 
takes  place  before  a  tribunal  acting  judicially,  an  indictment  for 
peijury  will  lie.  Considering  that  in  such  an  inquiry  the  character, 
reputation,  and  means  of  existence  of  a  man  are  at  stake,  and  that 
he  may  be  deprived  of  his  position  as  a  master  in  the  mercantile 
marine^  it  would  be  a  misfortune,  when  he  is  at  the  mercy  of  anyone 
inclined  to  swear  falsely  against  him,  if  such  an  inquiry  were  to  be 
considered  as  other  than  a  judicial  proceeding. 

Conviction  affirmed* 

TOIi.  Z.  Z 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  10,  1866. 

(Before  Cockbukn,,  C.J.,  Martjen,  B.,  Brahwbll,  B., 

Mellob  and  S^TH,  JJ.) 

Req.  v.  James  Clark«  (a) 

Praetice^^Reservatum  of  questions  of  law — Plea  of  guilfy — 

11  ^12  Vict.  c.  78,  s.  1.(6) 

If  a  prisoner  pleads  guilty  to  the  charge  alleged  in  the  indictment^  no 
question  of  law  can  be  reserved  for  this  Courts  as  none  can  be  said  to 
have  arisen  on  the  trial. 

TYiereforCf  where  a  prisoner,  on  being  called  on  to  plead  to  an  indictment 
charging  him  with  an'  offence  under  the  2A  ^  25  Vict.  c.  100,  s.  34, 
pleaded  guiUt^^  and  the  judge^  before  passing  sentence,  entertained  a 
doubt  after  reading  the  d^ositums  whether  the  prisoner  had  been 
righify  ituHcted,  and  reserved  the  question  for  this.  Courts  it  was 

Held,  that  the  judge  had  no  power  to  do  soy  and  that  this  Court  had  no 
jurisdistian  to  entertain  the  question, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Midsummer 
General  Quarter  Sessions  1866,  for  the  county  of  Cambridge. 
At  the  Oeneral' QuMter  Sessions  of  the  peace  holden  for  the 
county -of  Cambridge  on  the  &th  July,  1866,  James  Clark  pleaded 
guilty  to  an  indictment  which  charged  him  with  having  on  the 
5th  Aprils  1866,  at  Longstowe,  in  the  said  county,  committed  a 
certain  unlawful  act  (to  wit),  the  throwing  a  stone  at  and  upon 
a  certain  tender  then  being  used  upon  a  certain  railway  called  the 
Bedford  and  Cambridge  Branch  of  the  London  and  North- Western 

(a)  Reported  bj  Joiw  Thoxtson,  Esq.,  Barrister-at-Law. 

(&)  Whereas  it  is  expedient  to  provide  a  better  mode  than  that  now  in  use  of  deciding  any 
diflSonlt  qoestton  of  law  which  may  arise  io  criminal  trials  in  any  court  of  oyer  and  terminer 
and  fftoX  deljyery,  aad  to  mak*  fortber  amendments  in  the  admiuistratioo  of  the  criminal  la«, 
be  it  enacted  that  when  any  person  shall  have  been  convicted  of  any  treasoo,  felony,  or 
misdemeanour  before  any  court  of  oyer  and  terminer  or  gaol  delivery  or  court  of  quarter 
•esBioos,  the  judge  or  commistdoner  «r  justices  of  the  peace  before  whom  the  case  shall  have 
beco  tri«d  may,  in  bis  or  their  discretion,  reserve  any  qaestioo  of  law  which  shall  have  ariaea 
on  the  trial  for  the  consIderMtion  of  the  justices  of  either  bench  and  barons  of  the  Exchequer, 
and  thereupon  shall  have  authority  to  respite  execution  of  the  judgment  on  such  conviction, 
or  postpone  the  judgment  until  such  question  shall  have  been  considered  and  decided  as  he  or 
they  may  think  fit,  and  in  eithev  case  th«  Court  in  its  discretion  shaU  commit  the  penon 
oonvicled  to  prison,  or  shall  take  a  recognisance  of  bail  with  one  or  two  sufficient  sureties,  and 
in  such  sum  as  the  Court  shall  think  fit,  conditioned  to  appear  at  such  time  or  times  as  the 
Court  shall  direct  and  reoeiTe  judgment,  or  to  render  himaslf  in  szeoution,  ss  the  oaas  may  be. 
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Railway,  whereby  he  the  said  James  Clark  endangered  the  safety        ^o- 
of  the  persons  then  being  in  or  upon  such  tender.  James'clabk. 

This  indictment  was  framed   under  the  34th  section  of  the        

24  &  25  Vict.  c.  100,  which  enacts :  "  Whosoever  by  any  unlawful        ^[^ee. 
act,  or  by  any  wilful  omission  or  neglect,  shall  endanger  or  cause      Praetiee, 
to  be  endangered  the  safety  of  any  person  conveyed  or  being  in  or  Case  ruerved, 
upon  a  railway,  or  shall  aid  or  assist  therein,  shall  be  guilty  of  a 
misdemeanour." 

It  appears  by  tke  depositions  that  the  prisoner  and  three  com- 

E anions  (all  of  them  agricultural  labourers),  having  previously 
een  drinking  together,  were,  on  the  evening  of  the  5th  April, 
standing  on  the  bridge  on  the  Old  North-roaS,  which  runs  over 
the  Bedford  and  Cambridge  Railway ;  and,  as  a  goods  train  was 
passing,  the  prisoner  picked  up  a  stone  from  the  road,  and  threw 
or  dropped  it  on  the  tender.  The  stone  struck  the  tender,  and  then 
rebounded  on  the  fireman,  without,  however,  inflicting  any  injury. 

The  Court  of  Quarter  Sessions  entertained  a  doubt  whether 
this  act  of  the  prisoner,  t.^.,  throwing  or  dropping  a  stone,  was 
such  an  unlawful  act  as  to  bring  it  within  the  provision  of  sect.  34, 
especially  as  the  offence  of  throwing  a  stone  is  specifically  pro- 
vided for  by  the  33rd  section  of  the  Act*  Judgment  was  therefore 
postponed,  and  the  prisoner  was  discharged  upon  recognisances  to 
appear  when  called  upon. 

The  cases  cited  to  explain  and  illustrate  the  unlawful  act  of  the 
34th  section  seem  to  point  at  an  offence  of  a  nature  and  character 
altogether  distinct.  The  33rd  section  seems  to  provide  against 
offences  immediately  directed  against  passengers  *^  with  intent  to 
injure^"  whereas  the  unlawful  act  of  the  34th  section  seems  aimed 
at  a  class  of  offences  indirectly  and  mediately  affecting  public 
safety,  and  arising  out  of  matters  connected  with  the  permanent 
way  or  tramway  itself,  by  workmen  or  others  on  the  line. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  requested 
whether  the  prisoner  was  rightly  indicted. 

Eliot  Thos.  Forbes,  Chairman. 

No  counsel  appeared  to  ai^ue  on  either  side. 

CocKBURN,  C.J. — In  this  case  we  have  no  jurisdiction.  The 
Act  of  Parliament  only  empowers  the  presiding  judge  to  reserve 
any  question  of  law  which  shall  have  arisen  on  the  triaL  The 
question  reserved  here  was  not  one  that  arose  on  the  trial  of  the 
prisoner,  for  he  pleaded  guilty  to  this  indictment,  framed  under 
sect.  34  of  the  24  &  25  Vict,  c  100,  which  makes  the  doing  of  any 
unlawful  act  which  endangers  the  safety  of  any  person  conveyed 
or  being  upon  a  railway  an  offence,  although  tnere  may  be  no 
intent  to  injure.  It  occurred  to  the  chairman  of  the  sessions  that 
the  defendant  ought  to  have  been  indicted  under  the  preceding 
section^  and  not  under  the  34th  section,  and  he  reserved  for  our 
consideration  the  point  whether  the  defendant  was  rightly  indicted. 
He  was  only  empowered  to  reserve  questions  which  arose  on  the 
trial.  The  defendant  having  pleaded  guilty,  no  question  arose  on 
the  trial,  and  there  was  no  junsdictioii  la  re80rv6  this  question. 

Z2 
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COURT  OP  QUEEN'S  BENCH. 

Jwne  14« 
(Before  Blackburn,  Mellob,  and  Shbb,  JJ.) 

Beg.  v.  Stephens,  (a) 

Ntdsance — Indictment — Master  and  servant — LiabUiiy  of  master  far 

acts  of  servants  in  causing  a  nuisance. 

The  owner  of  a  business  so  conducted  by  his  agents  and  servants  as  to 
cause  a  public  nuisance  is  liable  to  an  indictment^  although  the 
nuisance  is  occasioned  by  the  acts  of  his  servants  contrary  1o  his 
general  orders^  and  he  is  personally  ignorant  of  the  manner  in 
which  the  business  is  so  conducted. 

INDICTMENT  for  a  nuisance. 
First  count :  For  obBtructing  the  navigation  of  a  public  river 
called  the  Tivy  by  casting  and  throwing,  and  causing  to  be  cast 
and  thrown,  slate,  stone^  and  rubbish  in  and  upon  the  soil  and  bed 
of  the  river,  and  thereby  raising  great  mounds  in  the  stream  and 
waterway  of  the  river  and  obstructing  the  navigation  thereof. 

Second  count:  That  the  defendant  was  the  owner  of  large 
quantities  of  slate  quarried  from  certain  slate  quarries  near  the 
nver  Tivy,  and  that  he  unlawfully  kept,  permitted^  and  suffered 
to  be  and  remain  large  quantities  of  slate  sunk  in  the  river,  so 
that  the  navigation  of  the  river  was  obstructed. 

Plea,  <•  Not  guilty." 

At  the  trial  before  Blackburn,  J.,  at  the  last  Assizes  for  Pem- 
brokeshire,  it  was  proved  that  the  Tivy  is  a  public  navigable  river, 
flowing  through  Llechryd  Bridge,  thence  by  Ealgerran  Castle,  and 
from  thence  past  the  town  of  Cardigan  to  the  sea.  About  twenty 
years  ago  the  Tivy  was  navigable  to  within  about  a  quarter  of  a 
mile  of  Llechryd  Bridge,  from  which  place  a  considerable  traffic 
was  carried  on  in  limestone  and  culm  by  means  of  lighters. 

The  defendant  is  the  owner  of  a  slate  quarry  situate  near  the 
castle  of  Kilgerran,  which  he  has  extensively  worked  since  1842. 
There  was  no  spoil  bank  at  the  quarry,  and  the  rubbish  from  the 
quarry  was  stacked  about  five  or  six  yards  from  the  edge  of  the 
river.     Some  time  prior  to  1847  the  defendant  erected  a  wall  to 

(a)  Btportad  hj  Jobv  TnoiaraoH,  Esq.,  Baniattr-ai-LRw. 
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prevent  the  rubbish  from  falling  into  the  river ;  but  in  that  year 
a  heavy  flood  carried  away  the  wall,  and  with  it  a  large  quantity 
of  the  rubbish.  Additional  rubbish  was  from  time  to  time  shot  bv 
the  defendant's  workmen  on  the  same  spot,  and  so  slid  into  the 
river.  By  these  means  the  navigation  was  obstructed,  and  even 
small  boats  were  prevented  from  coming  up  to  Llechryd  Bridge. 

The  defendant  is  very  old,  and  was  unable  personally  to  super- 
intend the  working  of  the  quarry,  which  was  managed  for  his 
benefit  by  his  sons.  The  defendant's  counsel  tendered  evidence  to 
show  that  the  workmen  at  the  quarry  had  been  prohibited  by  the 
defendant  and  his  sons  from  depositing  the  rubbish  as  above 
stated,  and  that  they  had  been  told  to  place  the  rubbish  in  the  old 
excavations  and  in  a  place  provided  for  that  purpose.  The  learned 
judge  intimated  that  the  evidence  was  immaterial,  and  directed 
the  jury  that,  as  the  defendant  was  the  proprietor  of  the  quarry, 
the  quarrying  of  which  was  carried  on  for  his  benefit,  it  was  his 
duty  to  take  all  proper  precautions  to  prevent  the  rubbish  from 
falling  into  the  river,  and  that  if  a  substantial  part  of  the  rubbish 
went  into  the  river  from  havinu;  been  improperly  stacked  so  near 
the  river  as  to  fall  into  it,  the  defendant  was  guilty  of  having 
caused  a  nuisance,  although  the  acts  might  have  been  committed 
by  his  workmen  without  his  knowledge  and  against  his  general 
orders.     The  jury  found  a  verdict  of  '*  Guilty." 

A  rule  nisi  for  a  new  tiial  having  been  obtained  on  the  ground 
that  the  above  direction  of  the  learned  judge  to  the  jury  was 


wrong 


Giffardy  Q.C.,  and  Poland  now  showed  cause,  and  contended 
that,  as  the  indictment  in  the  present  case  was  of  the  character  of 
a  civil  proceeding,  and  was  preferred  only  because  no  action  could 
be  maintained  at  the  instance  of  an  individual,  the  defendant  was 
liable  for  the  acts  of  his  servants  equally  as  though  the  case  were 
one  of  a  civil  action ;  that  the  fact  of  the  proceeding  being  by 
indictment  did  not  alter  the  defendant's  liability ;  and  that  the 
mens  rea  need  not  exist  to  render  him  liable.  They  cited,  Tenant 
V.  Goldwin  (1  Salk.  360) ;  Rex  v.  Pedley  (1  A.  &  E.  822) ;  Bush  v. 
Steinman  ( 1  Bos.  &  Pul.  404) ;  TurberviUe  v.  Stampe  (2  Ld.  B^ym. 
264) ;  Lavgher  v.  Pointer  (5  B.  &  C.  576);  Reg.  v.  Great  North  of 
England  Railway  Company  (9  Q.  B.  326) ;  Rea.  v.  Dixon  (3  M.  &  8. 
11);  Reg.  v.  Medley  (6  C.  &  P-  292);  Noy's  Maxims,  c.  44; 
3  Bl.  Com.  220;  4  lbid.\%%. 

Bowen  and  Hughes,  in  support  of  the  rule,  argued  that  the 
defendant  was  not  liable  upon  an  indictment  for  the  acts  of  his 
servants,  unless  done  with  his  knowledge.  [Blackburn,  J. — 
This  is  not  a  criminafl  case  in  the  ordinary  sense  of  the  term.] 
The  defendant  is  exposed  to  criminal  liabilities*  He  gave  direc- 
tions that  the  rubbish  should  be  properly  disposed  of.  [Mellok,  J. 
— Does  it  not  really  depend  upon  the  nature  of  the  case  whether 
it  is  really  a  crime  or  not?]  The  defendant  may  have  been 
abroad  at  the  time.  He  had  provided  a  proper  place  for  the 
rubbish.     [MsixoBy  J. — Surely  it  was  not  only  his  duty  to  have 
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Bbo.        done  so,  but  to  have  seen  that  his  orders  were  obeyed.]    To  mak^ 
STBPHX1I8.    ^^°^  liable  he  should  have  had  a  knowledge  of  what  was  done : 

{Reg.  y.  Russell,  3  EIL  &  Bla.  942^  Lord  Campbell's  judgment ; 

1866.  Searle  v.  Reynolds^  14  L.  T,  Rep.  N.  S.  518;  R.  v.  Huggins, 
A«a^—  2  ^^'  Raym.  1574 ;  Attorney' General  v.  Siddons,  1  C  &  J.  220 ; 
Matter  rnnd  Heome  V.  Garton^  2  E.  &  E.  66 ;  Reedie  v.  London  and  North- 
Western  Raihoag  Company ,  4  Ex.  244 ;  R.  v.  Gutdi,  Moo.  &  M. 
433 ;  R.  v.  Almon,  5  Burr.  2686.) 

Mellob,  J. — In  this  case  I  am  of  opinion,  and  in  my  opinion 
my  brother  Shee  concurs,  that  the  direction  was  right.  It  is  quite 
true  that  this,  in  point  of  form»  was  what  may  be  called  a  criminal 
process  or  criminal  procedure ;  but  when  you  come  to  look  at  it  in 
point  of  substance,  one  can  see  no  reason  why  a  different  rule 
should  prevail,  with  regard  to  such  an  act  as  this,  between  pro- 
ceedings which  are  civil  and  proceedings  which  are  criminal  I 
think  tibe  application  of  the  rule  must  depend  on  the  nature  of  the 
act  complained  of.  I  think  there  may  be,  and  I  should  be 
unwilling  to  decide  that  there  cannot  be,  acts  of  nuisance  of  such 
a  character  that  the  rule  I  am  applying  here  would  not  be  appli- 
cable to  those  cases ;  but  here  it  is  perfectly  clear  that  the  only 
reason  for  proceeding  criminally  consists  in  this,  the  nuisance, 
instead  of  being  merdy  a  nuisance  affecting  an  individual,  or  one 
or  two  individuals,  affects  a  public  navigable  river,  and  in  that 
sense  affects  a  number  of  individuals ;  and  therefore  no  private 
individual,  without  receiving  some  special  injury,  could  have 
maintained  an  action.  If  the  contention  of  those  who  say  the 
direction  is  wrong  js  to  prevail,  see  the  difficulty  of  getting  redress. 
The  object  is  to  get  redress,  to  prevent  the  recurrence  of  the 
nuisance.  The  aggrieved  cannot  proceed  by  action,  but  must 
proceed  in  the  form  of  an  indictment.  Are  they  to  be  met  by 
this:  there  is  no  mens  rea  in  the  defendant,  the  offence  being 
charged  in  the  form  of  a  criminal  proceeding,  and  there  is  no  proof 
that  the  defendant  actually  knew,  and  it  was  proved  that  he 
actually  himself  gave  orders  to  the  servants  not  to  do  the  particu- 
lar act?  Still  the  defendant  finds  the  capital  and  carries  on  the 
business.  It  is  carried  on  for  his  benefit ;  and  although,  from  age 
or  infirmity,  he  does  not  go  near  the  premises,  it  is  carried  on  by 
his  sons,  or,  at  all  events,  by  his  agents.  Under  such  circum- 
stances, it  appears  to  me  he  must  necessarily  give  to  his  servants 
all  the  authority  that  is  incident  to  the  carrying  on  of  the  busi- 
ness ;  and  it  is  not  because  he  had  at  some  time  or  other  given 
directions  that  it  should  be  carried  on  so  as  not  to  allow  the 
refuse  from  the  works  to  fall  into  the  river,  and  made  them  provide 
some  other  place  for  it,  that  he  is  not  to  be  held  liable  on  this 
indictment  when  for  a  considerable  time  it  has  been  falling  into 
the  river,  and  has  become  prejudicial  to  the  public.  Under  these 
circumstances,  it  appears  to  me  that  all  that  it  was  necessary  to 
prove  was,  that  this  nuisance  was  caused  in  the  carrying  on  the 
works  of  the  quarry.  That  being  so,  it  appears  to  me  that  my 
brother  Blackburn's  direction  to  the  jury  was  quite  right.    I  quite 
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agree  that  the  authorities  are  very  few,  if  any,  that  bear  directly 
upon  the  point ;  and  in  the  case  to  which  Mr.  Bowen  referred  us, 
and  in  which  he  relied  much  on  the  observations  of  Lord  Campbell, 
it  may  be  that  these  observations  were  justified  by  the  circum- 
stances of  that  case,  though,  as  I  understand  the  case,  the  judg- 
ments of  the  other  judges  did  not  proceed  on  the  same  reasons.  It 
is,  therefore,  the  opinion  of  Lord  Campbell  as  applied  to  that  case 
that  is  relied  on,  and  whether  there  is  or  not  any  distinction 
between  that  case  -and  the,  present  \may » be'  open « to  question.  But 
if  there  is  no  distinction,  I  should  be  prepared  rather  to  have  acted 
ifpon  the  reasons  which  influenoed  the  other  judges  than  ithose 
which  influenced  Lord  Campbell;  and  being  of  opinion  that  the 
object  in  this  case  is. not  torpunish,  but  really  to  prevent  this 
nuisance  from  being  continued,  al though  the  prosecution  are 
driven,  under  the  .  particular  circumstanoes,  to  an  iadictment 
instead  of  an  action,  1  think  that  Can  make  no  dilfference  as  to  the 
evidence  necessary  to  sqpport  it.  This  rule,  which  av as  obtained 
against  my  brother  Blackburn's  direction,  will  be  discharged,  4uid, 
as  I  have  said,  my  brother  Shee  concurs  with  me  in  that  <^pinion. 

Blackburn,  J. —  I  need  only  say  that  I  see  no  reason  to 
change  the  opinion  I  hud  at  the  time  of  the  trial,  and  J. only  wish 
to  guard  myself  against  its  being  supposed  tliat,  either  at  the^  trial 
or  now,  anything  was  done  tiid&t  infringed  upon  the  'fftde  that  the 
principal  is  not  CFiiiiiniiUy^reftpoiisiUe.for  the^acts  of  tlie . agent. 
All  that  it  is  necessary  to  say  is  this:  thdt  where  apelrton  nmintains 
works  by  his  capital  and  his  8erTftTiti$,^and  conducts  th«m 'so' that 
they  are  in  point  of  feet  ^a  nuisance ;  if  the  circumstances  under 
which  he  maintains  tfao^e  works  are  siieh  that  fbr  'a  private 
nuisance  a  civil  action  bj*^  a  private* pcrsbn  might  be  supported;  if 
the  nuisance  inflicts  an  injury  upon  a  public  right,  so  that  a^  private 
action  would  not  lie,  but  the  remedy  would  be  by. indictment,  the 
same  proof  that  would  prove  the  nuisance  so  as  to  enable  a  person 
to  bring  an  action  would  prove  the  nuisance  so  as  to  entitle  the 
public  to  indict.  That  is  all  that  it  was  necessary  to  decide,,  and 
all  that  is  decided. 

Rule  "dkchat^^ 
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COURT  OF  QUEEN'S  BENCH. 
(Before  Cockbubn,  C.  J.,  Mellob,  Shee,  and  LusH^  Jtl.) 

Wednesday,  Nov.  14,  1866. 

Wood  and  Babbow  (apps.)  v.  Bowbon  (reap.)  (a) 

Trades  unions — Unlawful  combtnaiions^  Strikes, 

The  respondent,  a  master  bricklayer,  with  his  men,  were  employed  on  a 
building,  and  the  appellant  Barrow  and  another  man,  &Hare^  were 
about  thirty  yards  off.  They  spoke  to  two  of  his  men,  who  imme* 
diately  afterwards  took  away  their  tools  and  ceased  to  work  for 
respondent.  This  they  were  at  liberty  to  do  by  their  agreement.  The 
respondent  asked  Barrow  and  (fHare  why  the  men  had  been  stopped, 
and  they  told  him,  *'  Be  must  know  it  was  on  account  of  his  appren* 
tices.^  At  that  tune  the  respondent  had  four  apprentices.  Two  or 
three  weeks  afterwards  respondent  wrote  to  Barrow,  as  the  secretary 
of  the  United  Order  of  Bricklayers'*  Association^  asking  to  be  inform&i 
of  the  reason  tJuU  his  men  were  taken  away  from  him,  and  stating  that 
he  hcul  heard  that  it  was  because  he  employed  too  many  apprentices, 
and  that  he  should  like  to  know  what  the  society  regfdred  him  to  do.  In 
repfy  a  letter  was  sent  in  Barrou^s  handwriting  in  these  terms :  ^^  At 
a  summoned  meeting  of  the  United  Order  of  Bricklayers  it  was  pro^ 
posed,  seconded,  and  carried  unanimously,  that  no  society  bricklayer 
will  work  for  Thomas  Bowron  until  such  time  as  he  parts  with  some 
of  his  apprentices  ;  namely,  he  will  be  allowed  two,  and  when  his  oldest 
apprentice  arrives  to  his  last  year  of  servitude  he  will  be  allowed  a 
third,  and  until  then  there  will  be  no  society  bricklayer  work  for  him  ; 
and  further,  there  will  be  so  much  expenses  to  pay  as  well,  before  any 
society  bricklayer  will  work  for  the  said  Thomas  Bowron.*^  The 
appellant  Wood  acted  as  chairman  and  Barrow  as  secretary  at  the 
meeting  at  which  the  letter  was  written.  Shortfy  after  the  meeting  a 
demand  of  18/.  was  made  by  Wood^  who  stated  that  that  sum  must  be 
paid  before  they  would  allow  any  men  to  work  for  the  respondent. 

Held,  that  the  cAove  facts  were  not  sufficient  to  sustain  the  conviction  of 
the  appellants  under  6  Geo.  4,  c.  129,  s.  3,  for  unlawfully,  by  using 
certain  threats,  forcing,  or  endeavouring  to  force,  the  respondent  to 
limit  the  number  of  his  apprentices. 

AT  a  petty  sessions  holden  in  and  for  the  division  of  Stockton 
Ward,  in  the  county  of  Durham^  on  the  20th  Dec  1865,  an 
.  information  preferred  by  Thomas  Bowron^  of  Stockton  aforesaid, 

(a)  ficported  bj  Jobk  Tuomtsov,  £e^.,  Bwmter-at-Law. 
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builder  (hereinafter  called  the  respondent),  against  William  Wood    Wood  and 
and  Thomas  Barrow,  both  of  Stockton    aforesaid,   brickkyen     Babrow 
(hereinafter  called  the  appellants),  under  sect.  3  of  6  Geo.  4,  c.  129,        ^^^ 
charging,  **  for  that  they,  the  said  W.  Wood  and  T.  Barrow  did      Bowsoa 
on  the  28th  Oct.  last  past,  at  the  borough  of  Stockton,  in  the  said       tr«p) 
county  of  Durham,  unlawfully,  by  using  certain  threats,  force,  or       i^^ 
endeayour  to  force,  the  said  respondent  to  limit  the  number  of  his       — 
apprentices,^  was  heard  and  determined  by  us  (the  said  parties  ^^^x*"  »"**"• 
respectively  being  then  present),   and  upon   such   hearing  the 
appellants  were  duly  convicted  before  us  of  the  said  offence,  and 
we  adjudged  that  each  of  them,  the  said  appellants,  should  be 
imprisoned  in  the  house  of  correction  at  Durham,  in  the  said 
county,  and  there  kept  to  hard  labour  for  the  space  of  one  calendar 
month. 

Upon  the  hearing  of  the  information  it  was  proved  on  the  part 
of  the  respondent,  and  found  as  facts,  that  the  respondent  was  a 
master  builder  in  Stockton  aforesaid,  and  that  the  appellants  were 
bricklayers,  members  of  a  certain  society  or  association  called  the 
United  Order  of  Bricklayers,  and  the  said  appellant,  W.  Wood, 
was  the  president  of  the  said  society  or  association,  and  the  said 
appellant,  T.  Barrow,  the  secretary ;  that  on  a  Monday  morning 
in  the  early  part  of  October  last  the  respondent  was  engaged  at 
certain  buildings  in  Stockton,  which  he  was  then  constructing  for 
a  Mr.  Hunter,  and  when  there  he  saw  the  appellant  Barrow  and 
another  man  named  O'Hare  standing  within  about  thirty  yards  of 
the  building ;  that  the  respondent  sent  two  of  his  men  for  a  ladder, 
when  they  were  stopped  by  Barrow  and  O'Hare,  who  both  spoke 
to  them ;  that  the  men  then  went  back  to  the  building  and  began 
to  pick  up  their  tools,  and  stated  that  they  had  been  stopped  by 
Barrow  and  O'Hare;  that  the  respondent  then  asked  Barrow  and 
O'Hare  the  reason  why  the  men  had  been  stopped,  and  they  told 
him  that  he  must  know  it  was  on  account  of  his  apprentices;  that 
in  October  last  the  respondent  had  four  apprentices ;  that  all  his 
men  stopped  at  that  time  with  the  exception  of  two  bricklayers. 
There  was  no  agreement  between  respondent  and  his  workmen 
with  regard  to  the  time  that  the  engagement  between  them  should 
continue ;  the  men  were  at  liberty  to  leave,  and  the  respondent  to 
discharge,  at  any  time.  That  about  two  or  three  weeks  after  the 
said  stoppage  the  respondent  wrote  to  the  appellant  Barrow  a 
letter,  of  which  the  foUowing  is  a  copy : 

**  To  the  Society  of  the  Bricklayers'  Union. 

"  Norton-road,  Oct  28,  1865. 

"  Sir, — Will  you  please  to  inform  me  what  is  the  reason  that 
my  men  were  taken  away  from  me.  I  have  heard  that  it  was 
because  I  employed  too  many  apprentices.  Of  this  I  had  no 
notice.  I  should  like  you  to  let  me  know  what  you  require  me  to 
do.— Yours  respectfully,  Thos.  Bowbon." 

That,  in  reply,  the  respondent  received  a  letter  in  the  hand- 
writing of  the  appeUant  Barrow,  of  which  the  following  is  a  copy : 


U6 


CElMINAIi  LAW  GASCnS. 


Wood  and 

Babbow 

(appa.) 

v. 

BOWBON 

(resp.) 
1866. 


Trades  union. 


**  Bkok  Howe,  Oct.  28. 

'^  Sir^ — At  a  summoned  meeting  held  at  the  above  place  of  the 
United  Order  of  Bricklayers,  it  was  proposed,  seconded,  and 
carried  unanimously,  that  no  society  bricklayer  will  work  >or 
Thos.  Bowron  until  such  times  as  he  parts  with  some  of  his  appren- 
tices; namely,  he  will  be  allowed  two,  and  when  his  oldeet 
s^prentice  arrives  to  his  last  year  of  servitude  he  will  be  allowed 
a  third,  and  until  then  there  will  be  no  society  bricklayer  work 
for  him ;  and  further,  there  will  be  so  much  expenses  to  pay  as 
well,  before  any  society  bricklayer  will  work  for  the  said  T.  Bowron. 

^'  By  order  of  the  Society." 

It  was  proved  to  our  satisfaction,  and  we  find  as  a  fact,  that 
this  letter  was  written  at  a  meeting  of  the  United  Order  of 
Bricklayers,  at  which  meeting  Wood  and  Barrow  were  .present, 
the  former  acting  as  chairman,  the  latter  as  secretary. 

That  shortly  after  the  receipt  of  the  above  letter  the  respondent 
had  a  demand  made  upon  him  for  18/.  by  the  appellant  Wood,  who 
stated  that  the  money  must  be  paid  before  they  would  allow  any 
men  to  work  for  the  respondent.  That,  in  reply  to  the  letter  re- 
ceived by  the  respondent  from  the  appellant  Barrow,  the  respondent 
again  wrote  to  Barrow,  requesting  to  know  upon  what  terms  he 
would  be  allowed  to  have  men,  and,  in  answer,  he  received  a  letter 
to  the  eilect  that  it  would  be  decided  at  a  general  meeting  to  be 
held  on  the  Thursday  following.  On  the  28th  Nov.  the  respon- 
dent sent  his  foreman,  George  Lazenby,  to  the  Bricklayers'  Union, 
at  their  request ;  he  saw  the  appellant  Wood  there,  who  told  him 
that  he  supposed  he  (Lazenby)  had  come  to  know  the  result  in 
Mr.  Bowron's  case,  and  Lazenby  replied  that  he  had.  Wood  then 
said  the  decision  they  had  come  to  was,  that  Mr.  Bowron  must 
pay  18Z.  expenses  incurred  by  tlie  society  ;  otherwise  the  men 
would  not  be  allowed  to  go  to  work. 

Two  days  after  this,  that  is  to  say,  on  the  30th  Nov.  1865,  a 
considerable  number  of  the  most  respectable  employers  of  brick- 
layers and  labourers  in  Stockton,  of  whom  the  respondent  was 
one,  held  a  meeting,  at  which  the  matters  of  this  case  were  dis- 
cussed, and  it  was  resolved  by  the  said  meetii)g,  in  which  the 
respondent  took  no  part,  and  did  not  vote,  nor  was  his  name 
attached  to  the  letter  referred  to  in  the  resolution,  that  the  follow- 
ing letter  should  be,  and  the  same  was,  sent  to  the  Bricklayers' 
Labourers'  Society : 

"  Stockton-on-Tees,  30th  Nov.  1865. 
**  To  the  Secretary  of  the  Bricklayers'  Labourers'  Association. 

^*  Sir, — At  a  meeting  of  master  builders,  held  on  Tuesday 
evening  last,  the  following  resolution  was  unanimously  adopted  and 
signed  by  the  following  gentlemen  present :  *  We,  the  undersigned 
master  builders,  do  hereby  agree  to  discharge  the  men  employed  by 
us,  unless  Messrs.  Bowron  and  Cragg's  men  resume  their  work  on  or 
before  Monday  morning  next,  and  that  a  copy  of  this  resolution 
be  forwarded  to  the  secretary  of  each  society,  requesting  an 
an&wer  not  later   than  twelve  o'clock  on  Friday,  Dec.  Ist."— - 
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(Signed)  &c.,  &c.     The  following  employers  have  also  been  seen    Wood  a»d 
on  the  subject,  and  have  signified  their  determination  to  assist  in      ^^b<>;^ 
carrying  out  the  foregoing  resolution — Robert  Elliott,  Jas.  Trams-  v. 

dale  and  Son,  &c.     Should  we  not  receive  an  answer  by  the  time      Bowhon 
stated,  we  shall  infer  that  you  do  not  accede  to  the  terms  pro-       ^^^ 

J>osed9  and  shall  discharge  the  men  accordingly. — I  am,  Sir,  yours        laee. 
aithfuUy,  Thos,  Nelson,  Hon.  Secretary." 

We,  being  of  opinion  that  the  evidence  given  before  us,  brought 
the  case  witnin  the  operation  of  sect  3  of  the  Act  6  Geo.  4,  c  129, 

fave  our  determination  against  the  appellants  in  the  manner 
efore  stated.  • 

If  the  Court  should  be  of  opinion  that  the  conviction  was  legally 
and  properly  made,  and  the  appellants  are  liable  as  aforesaid,  then 
the  said  conviction  is  to  stand ;  but  if  the  Court  should  be  of 
opinion  otherwise,  then  the  said  complaint  is  to  be  dismissed. 

Manisty,  Q.  C.  {Pinder  with  him)  for  the  respondent. — The 
conviction  was  under  the  6  Geo.  4,  c.  129,  s.  3,  which  makes  it  an 
offence  *'  by  violence  to  the  person  or  property  of  another,  or  by 
threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  to  force,  or  endeavour  to  force,  any  manufacturer  or 
person  carrying  on  trade  or  business  to  make  any  alteration  in  his 
mode  of  regulating,  managing,  conducting,  on  carrying  on  such 
manufacture,  trade  or  business,  or  to  limit  the  number  of  his 
apprentices,  or  the  number  of  or  description  of  his  journeymen, 
workmen,  or  servants."  There  is  a  threat  of  combined  action  on 
the  part  of  the  members  of  the  association  in  this  case  not  to  work 
for  the  respondent  until  he  has  reduced  the  number  of  his  appren- 
tices :  {WaUby  v.  Anleyy  30  L.  J.  121,  M.  C. ;  5  L.  T.  Rep.  N.  S. 
537 ;  a  Neil  v.  Longman,  4  B.  &  S.  376  ;  8  L.  T.  Rep.  N.  S.  657 ; 
O'Neil  V.  Galbrait/i,  lb.  389 ;  Hilton  v.  Echersley,  24  L.  J.  359, 
Q,B.) 

Coleridge^  Q.  C.  {Macnamara  with  him)  for  the  appellants. — 
This  is  a  joint  conviction  under  a  highlv  penal  statute,  and  there 
is  no  evidence  stated  to  support  it.  The  6  Geo.  4,  c.  129,  s.  3, 
aimed  at  preventing  personal  violence  and  breaches  of  the  peace, 
and  made  threats  to  do  personal  violence  and  intimidation  an 
offence;  but  it  must  be  conceded  that  the  decisions  have  put  a 
vrider  construction  on  the  statute.  Here,  at  the  time  the  men  left 
their  work,  there  was  no  threat  The  resolution  per  se  does  not 
amount  to  a  threat,  and  the  communication  of  it  to  the  respondent 
was  made  bondjide  in  answer  to  his  own  inquiry. 

Manisty y  in  reply,  argued  that  the  justices  might  fairly  have 
come  to  the  conclusion  that,  under  the  circumstances,  the  resolu- 
tion and  communication  of  it  to  respondent  amounted  to  a  threat 

CooKBURN,  C.  J. — I  am  of  opinion  that  this  conviction  must  be 
quashed.  It  is  quite  unnecessary  to  determine  in  the  present  case 
whether  a  combination  of  the  workmen  forming  this  association, 
and  the  resolution  which  they  adopted,  that  no  member  of  the 
society  would  work  for  respondent  unless  he  reduced  the  number 
of  bis  apprentices,  would  be,  at  common  law,  lawful  or  not    I 
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quite  agree  with  Mr«  Coleridge  that  the  cases  ought  not  to  be 
pressed  further  than  they  have  gone ;  and  we  ought,  as  long  as 
nothing  is  done  against  the  law,  to  leave  it  open  to  labour  on  the 
one  hand  and  capital  on  the  other  to  make  the  best  they  can  do 
for  themselyes  respectively.  Large  numbers  of  men  who  have  not 
the  advantage  of  wealth  very  often  can  protect  their  own  interests 
only  by  means  of  association  and  co-operation,  and  we  ought  not 
to  strain  the  law  against  men  who  have  only  their  own  labour  and 
their  associations  by  which  they  can  act  in  the  assistance  of  one 
another.  Nevertheless,  there  may  be  combinations  which  are 
contrary  to  the  law,  contrary  to  the  statute  law  and  our  common 
law,  as  the  case  may  be.  It  is  unnecessary  to  determine  the 
important  question  whether  such  a  combination  as  the  present  was 
lawful  or  not  at  common  law.  The  conviction  is  under  this  parti- 
cular Act  of  Parliament,  and  in  order  to  sustain  the  conviction  it  is 
necessary  that  there  should  be  a  threat  or  intimidation  to  compel 
the  master  to  limit  the  number  of  apprentices  he  may  employ. 
The  facts,  therefore,  must  be  looked  at  in  order  to  see  whether  we 
can  come  to  the  conclusion  that  there  was  here  a  threat  or  intimi- 
dation such  as  is  the  subject-matter  of  the  conviction.  It  seems 
that  certain  members  of  the  association,  of  which  the  appellants  are 
respectively  chairman  and  secretary,  were  in  the  employment  of 
Mr,  Bowron,  the  respondent.  On  a  certain  day,  without  notice 
to  him,  certain  of  his  workmen,  having  been  seen  in  conversation 
with  the  appellant  Barrow,  suddenly  leave  his  service,  no  threat  at 
the  time  being  made  to  the  master.  The  men  having  left,  he 
inquires  (Barrow  happening  to  be  present)  why  the  men  left. 
Barrow  simply  said,  "  In  consequence  of  your  apprentices."  In 
that  I  can  find  no  threat — certainly  no  joint  threat  on  the  part  of 
these  men.  Then  the  master  is  the  next  person  who  moves  in  the 
matter.  There  is  no  communication  made  to  him  spontaneously 
by  the  association  ;  there  are  resolutions,  of  course;  but  they  bear 
no  semblance  or  guise  of  expression  to  intimidate  him  by  means  of 
a  threat ;  but  he  himself,  not  only  for  the  purpose  of  ascertaining 
what  was  the  cause  for  which  the  men  had  withdrawn  from  bis 
employment,  but  evidently  for  the  purpose  of  entering,  if  possible 
into  a  situation  of  arriving  at  a  settlement  and  arraii;):eiiient  with 
the  society,  put  himself  in  motion  and  writes  to  ask  what  are  the 
reasons  and  the  grounds  for  which  these  men  are  withdrawn.  Upon 
that  a  letter  is  written  by  Barrow  after  a  meeting  which  he  has 
called,  at  which  it  appears  the  appellant  Wood  presided,  for  which 
letter  I  think,  if  it  amounted  to  a  threat,  Wood  would  have  been 
responsible.  Barrow  writes  a  letter,  which  upon  the  face  of  it, 
appears  to  be  merely  an  explanation  of  how  it  came  to  pass  that 
these  men  had  left  his  employment.  Now,  inasmuch  as  it  is  not 
for  the  combination ;  as  it  is  not  for  the  resolution ;  as  it  is  not 
for  what  may  be  done  under  the  resolution,  either  by  the  society 
or  the  men  leaving,  that  this  information  was  laid  or  this  convic- 
tion has  been  obtained,  we  must  see  whether  the  letter  written 
under  the  droumstancea  I  have  adverted  to  amounts  to  a  threat. 
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I  think  that  it  does  not.     U  there  had  been  anything  to  shov^    Wood  and 
that  the  letter  purporting  to  afford  an  explanation  by  way  of     ^tpoiir 
answer  to  a  question  put  by  the  employer  had  been  intended  v.' 

really  to  convey  a  threat,  and  the  magistrates  had  oome  to  that  Bowrov 
conclusion,  and  said,  *^  I  think  that  you  have,  under  this  guise  of  ^''^^^ 
an  explanation,  conveyed  that  which  was  intended  to  be  a  threat  ises. 
by  means  of  information,  and  therefore  yon  are  responsible  for  the 
consequences,"  that  would  have  been  another  matter.  I  must  say 
I  do  not  think  there  is  enough  to  warrant  that  inference  under  the 
circumstances,  seeing  that  the  master  himself  invited  the  explana- 
tion. They  merely  told  him  what  had  been  the  cause  of  the 
withdrawal  of  the  men,  and  I  think  that  that  does  not  amount  to 
a  threat  within  the  terms  of  the  Act  of  Parliament  Upon  that 
ground  I  think  that  the  conviction  cannot  be  sustained.  Mr. 
Manisty  has  pointed  out  with  truth  that  that  was  a  matter  on 
which  it  was  for  the  justices  to  adjudicate.  If  the  justices  had 
drawn  the  inference  that  what  had  been  done  had  been  done  under 
the  guise  of  an  explanation,  but  really  with  the  intention  of 
conveying  a  threat,  that  might  have  made  all  the  difference.  But 
the  ma^trates  have  not  drawn  that  conclusion ;  they  have  sub* 
mitted  tne  whole  case  to  us  upon  the  evidence ;  and  unless  we  can 
say  that  the  magistrates  were  bound  to  draw  that  inference,  we 
must  not  assume  that  they  have  done  apythino;  contravening  their 
duty  upon  the  subject-matter  for  their  consideration.  Therefore, 
it  is  competent  to  us  to  look  at  all  the  circumstances  of  the  case, 
to  satisfy  ourselves  whether  there  can  be  a  conviction  against  these 
men  of  having  used  a  threat  in  this  letter  with  the  intention  and 
purpose  of  conveying  a  threat.  Under  all  the  circumstances  of 
this  case,  I  think  this  was  neither  more  nor  less  than  an  answer  and 
an  explanation  to  the  master,  who  was  evidently  desiring  to  enter 
into  a  negotiation  ;  and  I  do  not  think  there  is  enough  to  afford  a 
contention  that  this  letter  was  written  maid  fide.  Therefore  I 
think  the  conviction  should  be  quashed. 

Mellob,  J.— I  am  of  the  same  opinion.  It  is  quite  unnecessary 
in  this  case,  as  it  seems  to  me,  to  express  any  opinion  as  to  how 
far  the  act  of  the  men  in  meeting  and  coming  to  that  resolution 
was  or  was  not  lawful  at  common  law.  The  authorities  differ  as 
to  the  extent  to  which  combination  makes  any  act  unlawful.  Lord 
Campbell  in  HiUon  v.  Echersleyy  expresses  a  strong  opinion  in 
reference  to  the  rights  of  labour  as  to  wages ;  and  the  late  Mr. 
Justice  Crompton,  in  the  case  of  WaUhy  v.  AvUey^  seems  rather  to 
differ  in  opinion  with  Lord  Campbell.  It  is  not  necessiiry  to 
determine  m  this  case  how  far  the  legality  of  the  act  is  affected  by 
the  actual  combination.  I  am  clear  that  to  sustain  the  conviction 
the  justices  should  have  found  as  a  fact  that  defendants,  under  the 
colour  of  giving  the  answer  which  they  did  to  the  application  of 
the  master,  took  advantage  of  this  opportunity  to  urge  that  which 
they  knew  would  amount  to  a  threat,  and  intended  it  to  operate 
as  a  threat  Now,  if  the  justices  thought  so,  and  had  found  that 
as  a  fiEKSt,  of  ooorse  I  should  have  had  very  great  difficulty  in 
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WouB  AKD    comins  to  any  other  conclusion  than  that  the  coayiotion  was  law- 

(appt.)       ^"^     ^"^  ^'^^  magistrates  have  abstained  from  finding  that ;    they 

e.  have  merely  stated  the  evidence  generally,  without  drawing  any 

RowsoN  Qxi^l^  inference;  and  the  evidence  gJ^ows,  aa  fsix  as  I  can  judge,  that 
(n^;  ^[ijg  ^3^  i^Q  answer  bond  fde  made  to  an  application  for  i^orma- 
1866.  tion  oa  tiie  pact  of  the  master  aa  to  whait  was  the  reason  why  the 
.      men.  had  left.    If  so,  it  evidently  was  no  threat.      Then  it  appears 

ra  wn€n,  ^^  ^^  ^|^^^  upon  the  facts  so  stated,  we  cannot  draw  the  iztferenee 
that  it  was  bmAfideov  maldjide ;  we  must  look  at  the  mere  circum- 
stances as  the  justices  have  stated  them.  It  is  not  sufficient  that 
the  justices  were  in  a  condition  to  draw  a  conclusion  one  way  or 
the  other ;  they  have  not  done  so,  and  certainly  we  are  unable 
to  do  it.  On  that  ground  I  am  of  opinion  that  nothing  is  shown 
which  was  intended  to  amount  to  a  threat,  or  intended  to  convey 
by  way  of  threat  that  which  was  no  other  than  an  explanation 
bondjftde  made  in  answer  to  the  application  of  the  master. 

Shee,  J. — I  am  of  the  same  opinion.  I  think  that  the  facts  of 
this  case  have  been  very  conveniently  submitted  to  us  as  in  three 
stages  by  Mr.  Coleridge,  and  as  to  the  last  of  those  stages  he  has,  I 
think,  satisfactorily  disposed  of  there  being  any  threat  upon  the 
ground  of  Wood  asking  for  182.  for  the  costs  and  expenses  the  society 
had  been  put  to,  by  calling  our  attention  to  the  fact  that  this  is  a  joint 
conviction,  and  it  does  not  appear  that  Thomas  Barrow,  the  other 
appellant,  had  anything  to  do  with  making  the  demand ;  and  as  to 
the  two  other  stages  which  Mr.  Coleridge  has  caQed  our  attention  to, 
these  appellants  were  convicted  by  the  magistrates  of  *^  having 
unlawfully,  by  using  certain  threats,  forced  or  endeavoured  to 
force,  their  employer  to  limit  the  number  of  his  apprentices." 
They  are  convicted  of  a  threat.  Now,  was  the  passing  of 
that  resolution  a  threat  ?  Is  it  an  intimation  given  to  a 
person  and  made  with  the  intention  at  the  time  it  is  made  of 
forcing  or  unduly  influencing  his  conduct?  It  does  not  appear 
upon  this  case  that  at  the  time  that  resolution  was  passed  either  of 
the  appellants  was  present  at  the  meeting.  But  independently  of 
that,  supposing  that  they  had  been  present  at  the  meeting,  the 
resolution  itself,  though  the  name  of  Mr.  Bowron  is  mentioned  in 
it,  does  not  appear  to  have  been  intended  to  be  communicated  to 
him ;  it  is  in  its  terms  nothing  but  a  resolution  in  the  shape  of  a 
rule  of  conduct  agreed  on  by  the  members  of  the  United  Order  of 
Bricklayers.  If  it  had  been  communicated  to  him,  his  name  being 
mentioned  in  it  at  the  time  it  was  made,  why  then  indeed  there 
might  be  ground  for  contending,  and  I  should  not  be  indisposed  to 
think  upon  the  authority  of  IValsby  v.  Anley^  that  the  communica- 
tion of  it  was  a  threat  There  being  nothing  of  any  kind  to  show 
it  was  intended  to  communicate  the  resolution  to  him,  it  seems  to 
me,  from  the  fact  that  it  was  not  communicated  to  him  at  the  time, 
that  that  takes  it  dearly  out  of  the  denomination  of  a  threat ;  for 
there  can  be  no  threat  to  anyone,  with  consistency,  unless  it  be 
intimated  to  him.  A  threat  must  be  an  intimation  made  with  the 
iatention  of  forcing  or  undidj  laAuenoing  the  eoodnet.  of  the 
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person  to  whom  it  is  addressed,  and  the  fact  of  its  not  being    Woodaito 
addressed  to  anybody  destroys  its  character  of  a  threat,  and  renders      ^^''^'g'^r 
it  something  otherwise.     Then,  on  the  second  stage  of  the  case,  to  p^' 

which  Mr.  Coleridge  invites  our  attention,  was  the  commanication  Bowbok 
of  this  resolution  on  the  28th  Oct.  a  threat?  I  think  not.  Because  ^^^'^ 
a  threat  must  be  an  intimation  given  by  a  person  of  his  own  accord,  igee. 
and  within  this  statute  it  must  oe  made  with  an  intent  to  coerce  or 
endeavour  to  force  the  future  conduct  of  the  person  to  whom  it  is 
addressed.  In  considering  whether  the  communication  of  the 
resolution  was  a  threat,  we  must  look  at  the  essence  of  the  resolu- 
tion itself^  and  the  words  of  the  resolution.  It  purports  to  be 
nothing  but  &  rule  of  conduct  of  the  members  of  the  United 
Bricklayers'  Society.  Then,  it  was  communicated  long  after  it 
was  made,  possibly  more  than  a  month  after  it  was  made,  and 
in  answer  to  an  inquiry.  It  seems  to  me  that  is  only  information 
given  at  the  master's  request.  The  resolution  was  not  intended 
at  the  time  it  was  made  to  be  communicated  to  him.  It  was  a 
resolution  sent  in  the  nature  of  information  in  answer  to  his 
inquiry  **  Why  did  these  men  leave  my  employment?"  ^*  They 
left  it  before  the  resolution  was  passed  by  the  society  of  which 
they  are  members,  and  that  is  now  communicated  to  you."  There 
is  nothing  in  the  case  to  show  that  it  was  done  in  the  way  charged 
as  intended  to  force  him  to  change  hi:^  mode  of  conducting  his 
business  for  the  future.  It  appears  to  me,  therefore,  that  the  con- 
viction should  be  quashed. 

Lush,  J. — I  am  also  of  the  same  opinion,  that  there  is  no  evi- 
dence to  sustain  the  conviction.  After  the  decisions  that  have  been 
given  upon  this  statute,  it  is  too  late  to  say  that  the  word  ^^  threat  " 
is  limited  to  the  declaration  of  an  intention  to  do  acts  which 
have  an  intimate  connection  with  injury  or  personal  violence  to 
another.  The  cases  that  have  been  decided  show  that  the  word 
must  have  a  wider  sense  than  has  been  put  upon  it,  namely,  a 
threat  by  act  or  words  for  tlie  purpose  of  doing  some  injury  to 
another  person ;  that  would  come  within  the  meaning  of  a  threat 
within  the  Act  of  Parliament.  I  apprehend  that  it  is  very  essenr 
tial;  to  a  "  threat,"  that  it  should  be  made  for  the  purpose  of 
intimidating  the  person  to  whom  it  is  addressed.  Now,  here  an 
agreement  was  come  to  not  to  work  for  the  master  until  he 
reduced  the  number  of  his  apprentices.  Whatever  its  quality  might 
be  at  common  law,  certainly  it  is  no  offence  against  the  statute ; 
nevertheless,  it  is  not  so  used  as  to  constitute  a  threat.  The  ques- 
tion, in  my  mind,  is  whether  it  was  used  for  a  purpose  which  could  be 
construed  into  a  threat  within  the  meaning  of  the  statute  ?  When 
I  find  the  resolution  passed  was  not  communicated  to  the  master 
except  in  answer  to  his  inquiry,  by  way  of  explanation  why  these 
persons  had  left  his  employment,  and  then  communicated  simply 
for  the  purpose  of  giving  that  information,  it  seems  to  me  that  it 
wants  the  essential  elements  of  a  threat  Therefore  I  am  of 
opinion  that  the  appellants  were  not  rightly  convicted. 

Cofmeiion  quashed. 
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Lincolnshire  Summeb  Assizes,  1866. 

(Before  Mr.  Justice  Montague   Smith.) 

Seg.  v.  Harris,  (a) 

LoUery. 

A  lottery  in  which  Hekets  were  drawn  by  subscribers  of  a  shilling ^  which 
endded  them  tU  all  events  to  what  was  professed  to  be  a  shUUng's  worth 
ofgoods^  and  also  to  the  chance  of  certain  bonuses  of  goods  of  greater 
value  than  the  shilling^  is  an  illegal  lottery  within  the  statute, 

THE  prisoner  was  indicted  for  keeping  a  lottery. 
The  indictment  had  been  removed  into  the  Queen's  Bench 
by  certiorari. 

Mellor  for  the  Crown. 

1^9^  Seymour^  Q.C.y  and  Cottman^  for  the  defendant. 

The  defendant,  who  is  a  watchmaker  and  also  a  hawker  of 
watches,  residing  at  Grimsby,  had  announced  what  he  called 
**  The  Eastern  Bazaar,'*  to  be  conducted  **  according  to  the  prin- 
ciples of  the  Art  Union."  There  were  to  be  5000  tickets  of  Is. 
each,  and  in  the  prospectus  it  was  stated  that  bonuses  ^^  to  the 
amount  of  250/.  were  to  be  distributed."  The  chief  ^'  bonuses  ^ 
consisted  of  eight  articles,  either  clocks  or  watches,  varying  in 
value  from  12/.  to  21.  The  other  ^^  bonuses"  were  composea,  in 
the  words  of  the  prospectus,  of  ^' geese,  ducks,  hares,  rabbits, 
pipes,  chimney  ornaments,  purses,  ftc,"  and  were  so  arranged  that 
every  subscriber  obtained  something.  Every  person  who  paid  Is. 
obtained  a  ticket,  with  a  distinguishing  number,  on  presenting 
which  reference  was  made  to  a  book,  and  the  holder  was  informed 
of  the  ^*  bonus"  he  had  obtained. 

D.  Seymour  contended  that  this  was  not  a  lottery,  inasmuch  as 
each  person  obtained  the  full  value  for  his  shilling 

M.  Smith,  J. — Whether  the  full  value  of  the  shilling  was  or 
was  not  received  by  the  subscribers,  the  case  comes  equally  within 
the  mischief  against  which  the  Act  prohibiting  lotteries  was 
directed,  inasmuch  as  the  subscribers  were  induced  to  part  with 

(a)  Reported  bj  J.  Stomb,  Esq., 
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their  money  in  the  hope  of  obtaining  not  only  their  alleged 
shilling's  worth,  but  something  of  much  greater  value,  the  right 
to  which  was  to  be  ascertained  by  chance.  He  must  direct  the 
jury  that  the  answer  of  the  defendant  was  no  defence.  He  would 
also  ask  them  to  say  if  they  were  of  opinion  that  each  person  did 
receive  full  value  for  his  shilling,  should  it  turn  out  that  the  point 
was  material. 

The  jury  found  the  defendant  ffuilty,  and  that  the  subscribers  did 
not  in  all  cases  obtain  full  value  for  the  shilling. 

The  defendant  was  admitted  to  bail,  to  come  up  for  judgment 
when  called  upon,  in  order  that  he  might  have  an  opportunity,  if 
so  advised,  to  move  the  Court  above  to  enter  the  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  the  case  was  not  within  the 
statute. 


Bbg. 

V. 

Harris. 

1S66. 

Lottery. 


HOME  CIRCUIT. 
Surrey  Summer  Asstzks,  1866. 

Guildfordy  August  8. 
(Before  Mr.  Baron  Chanxell.) 


Eeg.  v.  Langhurbt. 


IVactice — Pasiponement  of  trial. 


The  Court  will  pontpone  until  the  next  assizes  the  trial  of  a  prisoner 
charged  with  murder y  on  an  affidavit  by  his  mother  that  she  would  be 
enabled  to  prove  by  several  witnesses  that  he  was  oj  unsound  mind; 
that  she  and  her  family  were  in  extreme  poverty  ^  and  had  been  unable 
to  procure  the  means  to  produce  such  witnesses^  and  that  she  had  reason 
to  believe  that  if  time  were  given  to  her  the  requisite  funds  would  be 
provided. 

The  affidavit  of  the  prisoner's  attorney  setting  forth  the  information  he 
had  received  from  the  mother  was  held  to  be  insufficient. 

THE  pxisoner  was  indicted  for  the  wilful  murder  of  a  little 
girL 
BMnmnif  Serjt^  far  the  ptOMOOtion. 

VOL.  X.  A  A 
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^^*  Ribton^  for  the  prisoner,  applied  for  a  postponement  of  the  trial 

Lanohubot.  ^  ^^®  ^^^^  assizes,  on  the  plea  that  the  defence  of  insanity  wonld 

be  set  up  and  proved,  and  that  the  prisoner  had  been  too  poor  to 

^^^        produce  the  witnesses,  but  expected  assistance* 

Praetk^^        Channell,  B. — I  Cannot  entertain  such  an  application  on  a 

Pottp(meiMat  Statement  not  upon  oath.     You  must  produce  an  affidavit 

oftriak  Ribton  afterwards  produced  and  read  the  affidavit  of  the  prisoner's 

attorney.      It  stated  that  he  had  only  been  recently  authorised 

by  the  prisoner's  mother  to  undertake  the  defence;  that  he  had 

been  informed  by  her  (and  had  no  reason  to  doubt  her  sincerity) 

that  she  was  prepared  to  give  evidence  of  various  acts  done  by  the 

Erisoner  from  time  to  time,  which  had  forced  her  to  believe  that 
e  was  not  in  a  sound  state  of  mind,  and  that  he  had  several  times 
committed  acts  which  showed  that  he  was  not  at  all  times  account- 
able for  his  actions ;  that  he  had  also  been  informed  by  the  mother, 
and  believed,  that  there  were  several  persons  who  had  been 
acquainted  with  the  prisoner  for  a  long  period  of  time,  and  who 
would  give  important  evidence  to  show  that  he  was  not  in  a  sound 
state  of  mind,  but  that  from  the  extreme  poverty  of  the  prisoner's 
family  he  had  been  unable  to  provide  the  funds  necessary  for  the 
defence,  and  that  beihs^  without  means  it  had  been  found  impos- 
sible to  procure  the  necessary  attendance  of  the  witnesses ;  that 
he  had  been  informed  also  that  a  farmer,  by  whom  the  prisoner 
was  employed  for  a  considerable  time,  could  ^ve  important  evi- 
dence to  show  that  the  prisoner  was  not  at  all  times  in  a  sound 
state  of  mind ;  that  if  further  time  was  given  the  attendance  of 
the  witnessess  could  be  procured,  and  other  evidence  could  also  be 
procured  to  show  that  the  prisoner  was  not  in  a  sound  state  of 
mind. 

Channell,  B. — This  is  only  the  hearsay  of  the  prisoner's 
attorney.  It  states  nothing  of  his  own  knowledge,  only  what  he 
has  been  informed  by  the  mother.  There  was  nothing  at  all  to 
show  that  the  facts  of  which  he  had  been  told  were  really  true, 
and  it  was  consistent  with  everything  he  had  sworn  that  they  were 
not  so.  He  could  hardly,  in  a  matter  of  so  much  importance,  act 
upon  such  an  affidavit  as  this.  The  mother,  at  all  events,  ought 
to  make  an  affidavit.  The  application  was  one  of  considerable 
importance,  and  entailed  upon  the  judge  very  great  anxiety,  for 
of  course  it  was  always  painful  to  do  anything  which  might  have 
the  appearance  of  forcing  on  a  trial  ia  a  capital  case  before  the 
prisoner  was  prepared  with  his  defence.  For  the  present,  therefore, 
he  would  say  no  more  than  that  he  should  at  all  events  require  an 
affidavit  from  the  mother,  and  when  he  had  it  he  should  carefully 
consider  the  facts  thus  laid  before  him  in  support  of  the  applica- 
tion, and  should  likewise  consult  his  brother  Willes  about  it.  It 
was  a  matter  of  such  great  importance  that  he  certainly  would  not 
decide  upon  it  without  mature  consideration  and  consultation  with 
his  learned  brother;  but  this  he  might  say  that,  at  all  events,  he 
would  not  take  the  case  to-day. 
RibUm  later  in  the  day  produced  an  affidavit  by  the  mother. 
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It  stated  that  her  son  was  twenty-one  years  of  age ;  that  ever        ^^' 
since  ha  was  an  infant  she  had  observed  a  strangeness  in  his   laitghubct. 
conduct,  and  she  had  on  various  occasions  known  hicn  to  commit 

acts  apparently  without  motive,  which  she  could  not  account  for        

in  any  way,  except  that  he  was  not  of  sound  mind ;  that  she  had  Practiet— 
seen  him  take  a  kettle  full  of  boiling  water  and  put  the  spout  Pottponemwt 
to  his  mouth  and  pour  the  water  in,  and  scald  his  mouth  in  such  a  ^f""^ 
way  that  he  could  not  eat  for  several  days;  that  she  had  known 
the  prisoner  get  up  in  the  night  and  go  into  the  pantry  and  take 
provisions  and  hide  them  away,  apparently  without  any  object  oF 
afterwards  consuming  them;  that  he  had  been  in  the  habit  of 
following  her  about  from  room  to  room,  and  talking  incessantly  in 
a  childish  manner ;  that  when  he  was  about  sixteen  years  of  age 
she  had  occasion  to  take  him  before  the  magistrates  at  Dorking 
to  give  evidence  in  a  case  of  assualt,  and  the  magistrates,  on 
inquiring  into  the  state  of  his  mind;  refused  to  receive  his  evidence, 
as  they  did  not  consider  he  was  in  a  sound  state  of  mind ;  that  it 
was  well  known  to  the  various  members  of  the  prisoner's  family 
and  to  the  neighbours  and  friends  generally  that  the  prisoner  was 
frequently  in  the  habit  of  doing  things  of  an  unusual  and  improper 
character,  apparently  without  motive,  and  that  he  was  generally 
considered  by  them  to  be  of  an  unsound  state  of  mind ;  that  she 
was  desirous  of  procuring,  and  believed  she  could  have  procured, 
the  attendance  of  several  witnesses  who  had  known  the  prisoner 
for  several  years,  to  speak  as  to  their  belief  in  the  unsoundness  of 
his  mind,  and  to  various  acts  of  apparent  insanity  committed  by 
him,  but  that  he  was  unable  to  do  so  from  the  want  of  funds,  and 
from  the  short  period  which  had  elapsed  since  the  committal  of  the 
prisoner  for  trial. 

Robinson^  Serjt.,  said  that  the  witnesses  were  all  living  very 
close  to  the  town;  that  the  assizes  had  already  lasted  a  week; 
that  the  case  had  already  been  postponed  more  than  once  at  the 
instance  of  the  attorney  for  the  defence,  so  that  there  had  been 
ample  time  to  get  up  the  defence.  If  the  prosecution  believed 
that  there  was  any  ground  for  the  defence  set  up  they  would  not 
make  the  least  objection  to  the  postponement;  but,  considering 
what  they  knew,  and  what  they  saw,  and  what  had  been  sworn  in 
the  case,  they  believed  that  the  result  would  be  the  same,  whether 
the  defence  were  raised  or  not. 

Chaknell,  B.,  went  out  to  consult  Mr.  Justice  Willes,  and  was 
absent  some  time.  Upon  his  return,  he  said  the  charge  was  a  very 
serious  one,  and  it  would  be  with  the  greatest  reluctance  he 
should  force  on  a  trial  in  such  a  case  when  it  was  suggested  that, 
if  delay  were  allowed,  an  opportunity  would  be  offered  of  pro- 
curing the  attendance  of  witnesses  whose  testimony  would  be  of 
importance  to  the  prisoner.  It  was  a  case  of  murder,  and  though 
the  prisoner  had  been  in  custody  for  some  time  upon  a  charge  of 
wounding  with  an  intent  to  murder,  he  had  only  been  recently 
committed  on  the  chaise  of  murder.  It  was  a  great  satisfaction 
to  him  that  he  had  the  opportunity  of  consulting   his  brother 

Aa2 
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Kbo.  Willes,  who  had  at  his  request  carefully  perused  the  affidavits; 

Lamohubst.  ^^^'  taking  into  consideration  the  alleged  poverty  of  the  parties, 

'  and  that  it  was  the  application  of  the  pnsoner,  who  would  be 

1866.  detained  in  custody,  they  both  were  of  opinion  that  the  trial  ought 

Pra^k&-^  to  be  postponed  until  the  next  commission  of  gaol  delivery,  which 

Poatponemau  might  be  at  the  Winter  Assizes.      Under  all  the  circumstances 

oftriai,  the  trial,  therefore,  must  be  put  off. 


MIDLAND  CIRCUIT. 

YoBKSHiBE  Summer  Assizes,  1866. 

Leeds,  August  20. 

(Before  Mr.  Justice  Mont  ague  Smith.) 

Reg.  t;.  TowNSEND. 

Peijury'^urisdicdon  of  magistrates — Indictment, 

Justices  have  no  right  to  inquire  into  the  truth  of  a  charge  ofUbelprC' 
f erred  before  them^  or  to  hear  any  other  justification.     If  publication 
is  proved,  they  are  bound  to  commit, 

WherCy  therefore,  an  indictment  was  preferred  for  perjury  alleged  to 
have  been  committed  in  the  course  of  the  cross-examination  of  a  witness 
for  the  defendant  on  a  charge  of  libel  before  magistrates,  the  object  of 
which  was  to  prove  the  truth  of  the  libel,  such  cross-examination  not 
being  upon  matter  material  to  the  issue,  the  Court  directed  an 
acquittal. 

THIS  was  an  indictment  for  perjury  alleged  to  have  been  com- 
mitted at  the  hearing  of  a  charge  of  libel  preferred  against 
one  Daw,  before  the  magistrates  at  Doncaster. 
Price,  Q.  C,  and  Blachburn  for  the  plaintiff. 
Dighy  Seymour,  Q.  C,  and  C  Foster,  for  the  defendants. 
Price,  Q.  C,  stated  the  case  for  the  prosecution.     In  September 
lasty  the  defendant  was  a  candidate  to  represent  one  of  the  wards 
of  Doncaster  in  the  Town  Council.      He  had  been  a  photographic 
artist,  but  latterly  he  turned  his  attention  to  the  business  of  a 


CRIMINAL  LAW   CASES, 


357 


house  agent  and  in  that  capacity  he  had  a  considerable  connection. 
When  he  came  before  the  burgcBses  as  a  candidate,  attention  was 
naturally  directed  to  him^  and  a  person  named  Daw  published  a 
placard,  in  which  he  made  the  gravest  imputations  upon  Towns- 
end's  oondact  and  character.  The  substance  of  those  charges  was, 
that  Townsend  had  trafficked  in  the  letting  of  houses  to  women 
of  ill-fame,  and  that  he  had  ^^  turned  a  respectable  house  inhabited 
by  a  Mrs.  Booth,  in  Bennitthorpe,  into  a  brotheL"  There  was  a 
further  allegation  that  he  had  swindled  the  owner  of  the  house 
out  of  a  part  of  the  rent  which  he  received  from  the  woman  who 
took  the  house.  Of  course,  these  were  charges  that  Townsend 
could  not  afford  to  let  pass  unchallenged,  and  he  applied  for  a  sum- 
mons against  Daw  for  having  published  a  malicious  and  defamatory 
libel.  When  the  case  came  before  the  magistrates,  Townsend  and 
Daw  were  represented  respectively  by  attorneys,  and  Townsend  was 
cross-examined  with  great  severity*  In  his  evidence,  he  admitted 
having  let  a  house  at  Bennitthorpe  to  a  Mrs,  White,  of  Birmingham, 
for  20/, ;  and  he  asserted  that  Mrs,  Booth  and  Mrs,  White  had  a 
conversation  together  as  to  the  terms  upon  which  the  house  should 
be  let  for  the  race  week.  He  denied  that  he  knew  Mrs.  White 
to  be  a  person  of  ill-fame,  that  he  had  ever  knowingly  let  a  house 
for  the  purpose  of  a  brothel,  and  all  the  remaining  allegations 
in  the  libel  published  by  Daw,  which  tended  to  establish  his 
having  let  the  house  to  Mrs.  White  for  the  purposes  of  prostitu- 
tion. The  friends  of  Daw  maintained  the  truth  of  the  allegations, 
and  the  magistrates,  after  a  lengthened  investigation,  in  which 
they  fully  inquired  into  the  truth  or  otherwise  of  the  libel,  dis- 
missed the  charge  against  Daw ;  and  proceedings  were  then  taken 
against  Townsend  on  nine  distinct  assignments  of  perjury,  in 
respect  of  statements  he  had  made  upon  the  examination  of  Daw, 
and  the  magistrates  committed  him  for  trial. 

Mr.  Fisher,  clerk  to  the  magistrates  of  Doncaster,  produced  the 
defendant's  deposition,  and  proceeded  to  read  the  cross-examination. 

D.  Seymour y  Q.C.,  objected  to  the  admissibility  of  this  docu- 
ment. Daw  was  summoned  on  the  charge  of  publishing  a  false 
and  defamatory  libel.  The  present  defendant  attended  to  prefer 
that  charge,  and  the  fact  of  publication  having  been  proved,  it  was 
the  duty  of  the  magistrates  to  copimit  the  then  defendant  Daw 
without  inquiring  into  the  subject-matter  of  the  libel.  If  such 
were  the  law,  as  he  contended,  the  magistrates  had  no  right  to 
allow  Townsend  to  be  cross-examined,  but  they  should  have  com- 
mitted at  once  and  left  the  further  inquiry  to  this  Court;  and  if 
they  ought  not  to  have  permitted  the  cross-examination,  the 
statements  made  in  it  by  the  present  defendant  were  not  material 
to  the  issue  then  before  them,  and  consequently  could  not  be 
made  the  foundation  of  an  indictment  for  perjury. 

l^icey  Q.C.,  contended  that  it  was  the  duty  of  magistrates  to 
inquire  into  the  truth  of  the  libel  before  they  committed  for  trial. 
That  was  the  very  purpose  of  the  statute,  which  was  expressly 
designed  to  prevent  vexatious  indictments.     Surely  it  could  not 
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tt»>*       be  that  a  man  should  be  oommitted  for  trial  for  publishing  that 

M.  SMITH9  J. — The  old  law  was,  the  greater  the  truth  the 

I86S.       greater  the  libeL 
jj^L,         IMce,  Q.C. — ^The  ma^trates  have  no  case  before  them  upon 
which  to  commit,  except  the  production  of  that  placard. 

M.  Smith,  J. — As  1  understand  it,  the  publication  was  proved 
by  an  independent  witness. 

Seymour,  Q.G. — It  was  so. 

M.  Smith,  J. — ^Then  what  had  the  magistrates  to  do  with  the 
truth  of  that  ? 

IMee,  Q.G. — Townsend  volunteered  as  a  witness.  He  insisted 
on  going  into  the  box  and  making  those  statements,  without 
which,  I  apprehend,  the  m^strates  would  have  said,  '*We 
shall  dismiss  this  charge,**  and,  in  fact,  they  did  dismiss  it.  But 
suppose  they  had  thought  it  a  proper  charge  to  send  for  trial,  it 
would  have  been  monstrous  to  have  committed  Daw  upon  the 
mere  production  of  a  placard  without  inquiring  into  the  truth  of  it. 

M.  Smith,  J. — But  they  had  no  jurisdiction  to  try  that  ques- 
tion. At  common  law  it  is  irrelevant  to  inquire  whether  a  libel  is 
true  or  not  The  offence  is  one  against  the  public,  and  the  law 
has  in  certain  cases  allowed  the  plea  of  justification,  but  only  when 
pleaded  at  the  trial  and  in  a  particular  way,  and  with  an  allegation 
sufficient  for  the  proof  that  it  was  for  the  public  good. 

Price,  Q-  G. — I  trust  your  Lordship  will  not  stop  the  case  upon 
that  point. 

M.  Smith,  J. — Why  should  we  gQ  on  and  have  a  long  trial  ? 
He  was  not  examined  upon  any  point  that  was  material.  That  is 
the  question  ;  but  I  will  speak  to  my  brother  Mellor  about  it. 

Seymour,  Q.  C. — The  point  is,  that  the  magistrates  had  no 
jurisdiction  to  hear  it ;  and  even  if  they  had,  there  was  no  plea  of 
justification. 

Price,  Q.  C.,  observed  that  this  point  was  taken  before  Mr. 
Justice  Shee  at  the  first  trial,  and  was  overruled. 

M.  Smith,  J.,  consulted  Mr.  Justice  Mellor,  and  on  his  return 
into  court  said: — 1  have  a  very  strong  opinion  that  this  is 
immaterial.  The  issue  raised  before  the  magistrates  was  one 
which  they  had  no  right  to  go  into,  and  therefore  everything  that 
took  place  in  regard  to  it  was  not  material  to  the  question 
before  them.  That  is  my  opinion,  and  1  am  not  disposed  to  try 
here  a  question  which  is  not  material  upon  which  certain  state- 
ments have  been  made.  My  brother  Mellor  entirely  concurs  in 
my  view  of  it ;  and  we  both  think  it  was  an  irrelevant  inquiry 
before  the  magistrates,  and  therefore  that  no  perjury  can  be 
assigned. — His  Lordship  refused  to  grant  a  case,  and  directed 
the  jury  to  find  the  prisoner  not  guiUy. 

Not  guUty* 
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CENTRAL  CRIMINAL  COURT. 

August  14,  1865. 

(Before  the  Common  Seijeant,  Thomas  Chambers,  Esq.,  Q.C.) 

Reg.  v.  Emma  Wabben.  {a) 


larceny — BaUee-^-Servant-^Prisoner  living  with  prosecutor  as 

his  wife. 

The  prisoner  Jived  with  the  prosecutor  as  his  wife^  and  was  authorised 
by  him  to  draw  and  sign  cheques  and  biU%  in  his  name^  he  being  blind 
and  unable  to  do  this  himself.  He  entrusted  her  with  a  large  sum 
of  money  to  pay  into  the  banh^  which  she  did  not  doy  but  appropriated 
it  to  her  own  use. 

Heldy  that  the  question^  whether  she  was  a  servant  to  the  prosecufory  was 
one  for  the  jury. 

EMMA  WARREN  was  indicted  for  stealing  two  table-covers 
and   other  articles,  and  2S6L  in   money,  the  property   of 
Richard  HoUiday. 

F.  H.  Lewisy  conducted  the  prosecution. 

Ribton^  the  defence. 

It  appeared  that  the  prisoner  had  been  living  with  the  prosecntor 
HoUiday,  at  2,  Pembroke-gardens,  Kensington,  as  his  wife  for 
three  years,  and  that  during  that  time  she  had  been  in  the  habit  of 
paying  money  into  the  bankers,  and  signing  bills  for  him  because 
he  could  not  see  to  do  it  himself.  On  the  22nd  of  June,  about 
eight  o'clock  in  the  morning,  HoUiday  gave  her  2Z6L  in  Bank  of 
England  notes  to  pay  into  the  Kensington  bank,  among  which 
were  two  notes  of  lOOZ.  each.  The  prisoner  counted  them  over, 
said  they  were  right,  and  went  out.  When  she  returned,  the  prose- 
cutor asked  her  whether  she  had  paid  them  in,  and  she  said, 
^*  Yes."  The  next  morning  she  rose  about  four  o'clock,  and  said 
she  would  have  a  drop  of  brandy  and  go  out  for  a  walk.  The 
prosecutor  got  up  about  half-past  six.  She  was  not  in  then,  but 
she  came  in  while  he  was  having  his  breakfast.  He  again  asked 
her  whether  she  had  paid  in  the  notes,  and  she  said,  '^  Yes."  The 
prosecutor  said  he  wanted  one  of  the  51  notes,  and  she  replied  that 

(a)  RtporUd  by  Edwabd  T.  E.  Bbslby,  Esq.,  Barristor-at-Law. 


360 


CBnUNAL  LAW  CAfflS. 


Rbo. 

9. 

Emma 
Wabrto. 

1865. 

Larceny — 
BaUee, 


he  could  not  have  it  anless  he  drew  a  cheque.  She  and  her  sister 
then  sent  him  out  on  some  excuse,  and  on  returning  he  found  that 
they  had  both  left,  and  that  several  articles  were  missing.  The 
prosecutor  had  never  told  the  prisoner  to  put  away  money  on  her 
own  account.  She  had  authority  to  draw  cheques,  and  sign  his 
name  to  them,  and  was  mistress  of  his  house.  A.  clerk  from  the 
Bank  of  England  proved  that  the  prisoner  changed  two  lOOL  notes 
for  gold  on  the  22nd  of  June,  and  wrote  a  name  and  address  on 
the  oack  of  the  notes,  *'  Mr.  Pawsey,  6,  Cambridge-terrace, 
Notting-Dale." 

Ribton  contended  that  as  the  prisoner  was  not  the  prosecutor's 
servant,  and  the  money  was  not  to  be  returned  to  the  prosecutor  in 
the  very  same  state  in  which  he  gave  it  her,  she  could  be  a  bailee, 
and  had  not  committed  any  ofience  that  came  within  the  statute. 
He  cited  Beg.  v.  Hassall^  and  Reg.  v.  Garrett^  2  F.  &  F. 

M.  Smith,  J.,  left  it  to  the  jury  to  say  whether  the  prisoner 
acted  as  a  servant. 

Guilty  of  larceny  as  a  servant* 


CENTRAL  CRIMINAL  COURT. 

December  19,  1865. 

(Before  the  Recorder,  Russell  Gurney,  Esq.,  Q.C.) 

Reg.  t;.  Richard  Waller,  (a) 

Larceny'^^ServatU'^Prisaner  carrying  an  business  cm  his  cwn  aecoutU — 

Felonious  intent. 

A»j  carrying  on  business  on  his  own  account^  entered  into  an  engagement 

with  B,  to  sell  goods  Jbr  him^  am d  for  certain  purposes  to  be  bis  servant. 

B.  entrusted  A,  with  certain  goods  to  dispose  of  in  a  particular  way. 

A.  converted  them  to  his  own  use, 
Heldy  that  it  was  a  question  for  the  Jury  to  say  whether,  when  A.  received 

the  goods,  he  had  the  intention  of  misappropriating  them. 

RICHARD  WALLER  was  indicted  for  stealing,  on  the  4th  of 
November,  a  bracelet  and  two  shirt  pins,  the  property  of 
Samuel  Nathan. 
F.  H.  Lewis  prosecuted. 
Sleigh  defended  the  prisoner. 

(a)  Bcported  bj  Kivwabd  T.  E.  Bmlkt,  Esq.,  EmitUr-at-LAw. 
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Samuel  Lewis  Nathan  said :  I  carry  on  business  as  a  wholesale       ^^* 
jeweller  and  watchmaker.     In  Aprils  1864,  prisoner  was  selling     bi^hard 
goods  for  me  on  commission.    He  remained  with  me  on  those  terms     Walleb. 
until  August,  1865,  when  an  arrangement  was  made  that  every 
month  we  were  to  have  a  settlement  of  the  accounts,  and  he  was 
then  to  return  the  goods  which  were  unsold,  and  enter  the  goods      LoroM^. 
sold  in  a  book.     Towanlfl  the  end  of  October  I  handed  him  a 
pair  of  turquoise  and  diamond  earrings  to  selL     He  brought  back 
the  earrings,  and  said  he  h^i  shown  them  to  Mr.  Johnson,  of 
ThreadneedleH3treet ;  that  he  admired  them  very  much,  and  would 
have  purchased  them  as  earrings,  but  one  of  the  young  wen  put 
one  of  them  into  his  scurf,  and  it  looked  so  pretty  as  a  pin,  that  if 
I  would  have  them  converted  into  pins  he  would  give  me  40^  for 
them,  and  also  30^  for  a  bracelet  he  showed  him  at  the  same  time. 
I  said,  "  Very  well,  I  will  accept  the  offer.'*     The  earrings  were 
converted  into  pins,  and  they  were  given  to  the  prisoner  to  take  to 
Mr.  Johnson  about  the  4th  of  November.    I  asKcd  him  afterwards 
whether  he  had  taken  the  pins  to  Mr.  Johnson,  and  he  said  ^  Yes." 
In  the  day-book  of  November  4,  1865,  there  is  an  entry  in  the 

Prisoner's  handwriting :  ^*  Mr.  Johnson,  Threadneedle-street,  two 
rilliant  and  turquoise  pins,  401;  one  brilliant  enamelled  horse- 
shoe bracelet,  SOL"  In  the  ledger  I  find  Mr.  Johnson's  name 
carried  forward,  in  the  prisoner's  handwriting,  as  a  debtor  to  the 
amount  of  70L  The  pnsoner  was  to  be  my  servant,  to  make  the 
entries  in  the  day-book,  every  day,  of  goods  sold,  and  to  enter  the 
cash  received,  and  to  return  the  goods  every  night  which  were  not 
sold.  He  was  not  to  sell  the  goods  for  the  best  prices  he  could 
obtain ;  my  selling  prices  were  marked  on  them,  and  he  was  to 
dispose  of  them  at  that  price.  There  was  an  old  debt  due  from 
him,  and  until  that  was  liquidated  he  was  not  to  receive  any 
salary,  but  he  was  carrying  on  business  on  his  own  account  at  the 
same  time. 

Richard  Johnson,  a  jeweller,  in  Threadneedle-street,  said  that 
the  prisoner  did  not,  in  November,  or  at  any  other  time,  bring  him 
a  diamond  bracelet;  that  he  did  not  give  any  order  for  the  con- 
vermon  of  the  earrings  into  scarf  pins,  and  that  he  never  purchased 
anything  from  the  prisoner. 

Sleigh  submitted  that  the  relation  of  master  and  servant  did  not 
exist  in  this  case,  and,  therefore,  the  offence  was  not  embezzlement; 
and,  further,  that  it  did  not  amount  to  larceny,  as  the  prisoner  was 
in  business  on  his  own  account. 

The  Recorder  ruled  that,  as  the  prisoner  had  received  specific 
directions  to  take  a  portion  of  the  goods  to  a  particular  person, 
and  he  did  not  do  so,  it  was  for  the  jury  to  say  whether,  at  the 
time  he  received  them,  he  had  the  intention  of  ini«ippropriatiag 
them. 

OuUty. 
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CENTRAL  CRIMINAL  COURT. 

December  21,  1865. 

(Before  the  Recorder^  Russell  Gubney,  Esq.,  Q-C.) 

Reg.  v.  Forbes  and  Webb,  (a) 

Assault  on  constable  in  execution  of  duty — Knowledge  of  defendant. 

To  support  a  charge  of  assauU  on  a  constable  in  the  execution  of  his 
duty^  it  is  not  necessary  that  the  defendant  should  know  that  he 
was  a  constable  then  in  the  execution  of  his  duty;  it  is  sufficient  that 
the  constable  should  have  been  actually  in  the  execution  of  his  duty 
and  then  been  assaulted, 

JOHN  FORBES  and  John  Webb  were  indicted  for  assaulting 
John  Timothy  Hughes  and  John  Doyle,  police  officers,  in  the 
execution  of  their  duty. 

It  appeared  that  John  Doyle,  P.  C,  R  172,  was  at  Rotherhithe, 
in  plain  clothes,  and  apprehended  a  boy  in  Churchnstreet,  who 
was  carrying  something  in  a  bag,  which  he  threw  away,  and  then 
ran  away.  He  went  with  the  bag  into  Church-passage,  on  the 
way  to  the  station,  and  when  there  he  was  repeatedly  struck  by 
the  prisoner  Webb^  who  called  out  to  parties  there  to  rescue  the 
boy  and  pitch  into  the  constable.  Two  men,  not  the  prisoners, 
then  took  hold  of  the  constable,  and  Webb  struck  him  a  strong 
blow  on  the  forehead.  He  also  struck  the  other  constable,  who 
was  also  in  plain  clothes.  The  other  constable,  Hughes,  was 
down  on  the  ground  and  was  being  kicked.  Forbes  was  among 
the  crowd. 

The  24  &  25  Vict  c  100,  s.  38,  enacts:  ^'Whosoever  .  •  • 
shall  assault,  resist,  or  wilfully  obstruct  any  peace  officer  in  the  due 
execution  of  his  duty,  or  any  person  acting  in  aid  of  such  officer, 
or  shall  assault  any  person  with  intent  to  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  himself,  or  of  any  other  person 
for  any  offence,  shall  be  guilty  of  a  misdemeanor." 

Straight  submitted  that  there  was  no  evidence  to  so  to  the  jury 
in  support  of  the  count  for  the  assault  on  the  pohcemen  in  the 
execution  of  their  duty^  because,  in  consequence  of  their  being  in 
plain  clothes,  prisoners  did  not  know  that  they  were  constables. 

The  Regobdeb. — The  offence  was,  not  assaulting  them  knowing 
them  to  be  in  execution  of  their  duty,  but  assaulting  them  being 
in  the  execution  of  their  duty. 

Forbes  not  guilty  ;  Webb  guilty. 

(a)  Reportod  by  Eowabd  T.  £.  Bansr,  Esq.,  Barristw-ai-Law. 
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CENTRAL  CRIMINAL  COURT. 

April  10,  1866. 

(Before  the  Common  Seijeant,  Thohas  Ghambbbs,  Esq.,  Q.O.) 

Reg.  v.  Wilkins  and  Davis,  (a) 

Lareeny-^Existence  of  something  which  may  be  meule  the 
subject  ihereqf-^Attempt  to  steed. 

In  cases  of  robbery  from  the  person^  where  the  property  alleged  to  have 
been  stolen  has  not  been  seen  or  known  to  be  safe  immediately  before 
the  robbery^  if  there  be  any  evidence  on  the  stdiject^  it  is  for  the  jury 
to  say  whether  the  property  really  was  in  a  position  to  be  stolen  as 
alleged. 

AMELIA  WILKINS  and  Catherine  Davis  were  charged  with 
stealing  a  purse,  3/.  Os.  6cL  in  monej,  and  an  order  for  the 
payment  of  40/.,  the  property  of  George  Fielder,  from  the  person 
of  Laura  Mary  Fielder. 
Cooper  prosecuted. 

Harris  defended  Wilkins.     Pater  defended  Davis. 
It  appeared  that  the  two  prisoners  were  seen  standing  near  the 

Erosecutriz,  who  was  then  spoken  to,  and  found  that  she  had  lost 
er  purse  which  had  been  safe  in  her  pocket  half  an  hour  before. 
The  purse,  minus  its  contents,  was  picked  up  in  the  street  where 
the  robbery  was  committed,  shortly  after  its  commission. 

Pater  contended  that  as  the  prosecutrix  had  not  seen  her  purse 
for  half  an  hour,  there  was  no  proof  that  there  was  anything  in  her 
pocket  to  steal ;  and  if  it  were  said  that  the  prisoners  could  be 
convicted  of  the  attempt,  the  case  of  Reg.  v.  Collins  (9  Cox  Crim. 
Cas.  497,  and  33  L.  J.,  N.  S.,  M.  C.  177),  had  decided  that  there 
must  be  something  which  could  be  stolen. 

The  Common  Sebjeamt  left  it  to  the  jury  to  say  whether  they 
believed  the  purse  remained  in  the  pocket  of  the  prosecutrix  for 
half  an  hour  after  she  had  known  it  to  be  safe. 

Guilty. 

(a)  Beported  by  Edward  T.  E.  Bbsubt,  Esq.,  B«rrbter-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

April  12,  1866. 

(Before  the  Common  Serjeant,  Thomas  Chambers,  Esq.,  Q.C.) 

Reg.  v.  Harman  Milton  and  Matthew  Milton,  (a) 

■ 

Forgery^AUeration  of  receipt — Addition  of  words  above  signature — 

AUercUion  of  effect  of  receipt. 

After  a  receipt  was  signed  by  the  person  giving  it^  the  person  to  whom  it 

was  given  added  words  above  the  signature, 
Held^  that  it  was  for  the  jury  to  say  whether  the  addition  of  those  words 

altered  the  effect  of  the  receipt. 
Heldj  also,  that  it  was  doubtful  whether  such  addition  amounted  to  a 

forgery. 

HARMAN  MILTON  and  Matthew  Milton  were  indicted  for 
feloniously  forging  and  uttering  a  receipt  for  5L  with  intent 
to  defraud. 

Metcalfe  prosecuted. 

Straight  defended  Harman,  and  ColUns  Matthew. 

John  Cunningham  Tacy,  a  stationer,  of  35^  City-road,  said  that, 
in  April  last,  he  saw  an  advertisement  in  the  Times  about  a  horse, 
and  in  consequence  went  to  Milton's  livery  stables  in  Mount-street. 
The  prisoner  Matthew  was  there.  Tacy  saw  a  horse  there,  and 
agreed  to  leave  his  own  horse  and  15/.  for  it.  He  was  to  have  it 
for  trial,  and  on  trial  found  it  lame  and  took  it  back  again.  He 
then  saw  Matthew,  who  said  he  had  lent  Tacy's  horse  to  a  man  in 
the  country.  Ultimately  Tacy  got  his  horse  back  again  and  5/., 
and  left  the  horse  he  had  had  with  Harman.  That  was  on  the 
1st  of  May,  1865.  At  that  time  Tacy  obtained  the  following 
I.O.U.  for  10/.,  besides  the  51. :  "  John  C.  Tacy,  I  promise  to  pay 
the  sum  of  10/.  a  week  from  this  date. — G.  Milton  for  M.  Milton." 
He  also  signed  on  the  same  day  a  receipt,  which  Milton  would  not 
allow  him  to  write,  in  these  words :  '^  Received  of  Mr.  H.  Milton 
the  sum  of  5/.  on  April  26,  1865. — John  C.  Tacy."  Since  signing 
that  receipt  the  following  words  had  been  added  before  the  signa- 
ture :  **  Which  cancels  the  transaction  arranged  between  me  and 

(a)  Befiortod  by  Edwabd  T.  E.  BBflunr,  Esq.,  B«Ruter-at-Law. 
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M.  Milton,"  and  under  the  signature,  "  And  also  holds  the  LO.TJ.  Rki. 

— H.  M.  Milton."      The  b«ly  of  the  receipt  was  written  by  harmah 

Harman.  Milton 

Straight  contended  that  there  was  no  evidence  to  go  to  the  jury,  ^^d 

as  the  legal  effect  of  the  receipt  was  not  altered,  and  therefore  ^^"^ 

there  was  no  forgery.  

Collins  submitted  that  the  LO.U.  cancelled  the  transaction.  i^^^* 

The  Common  Serjeant  considered  that  it  was  a  question  for  jpJZZ_ 
the  jury  whether  the  words  added  before  the  signature  altered  the  Alteration  of  a 

original  character  of  the  receipt,  but  thought.it  was  doubtful  whether  r^o^pt. 
it  was  a  forgery ;  but  if  necessary  the  point  should  be  reserved. 

Harman  guilty  of  uttering.    Matthew  not  guilty. 


CENTRAL  CRIMINAL  COURT. 

Apra  14,  1866. 

(Before  Mr.  Justice  Montague  Smith.) 

Rbg.  v.  Jankowski.  {a) 

Statement  in  prisonet^s  presence — Inducement. 


The  Court  will  not  exclude  a  statement  made  in  the  prisoner's  presence 
by  another  party  to  a  third  person^  merely  because  some  inducement 
has  been  held  out  to  that  party  to  make  it ;  but  very  little  weight  ought 
to  be  attached  to  the  fact  of  no  answer  being  given  to  such  statement  by 
the  prisoner^  as  he  would  not  hnow  whether  it  would  be  better  for  him 
to  be  silent  or  not. 

VINCENT  JANKOWSKI  was  indicted  for  feloniously  having 
in  his  possession  1000  pieces  of  paper,  on  each  of  which 
was  printed,  without  the  authority  of  the  Emperor  of  Russia,  parts 
of  an  undertaking  for  the  payment  of  25  roubles. 

The  principal  witness  m  this  case  was  an  accomplice  named 
Koche.  Police  Inspector  James  Thompson  took  the  prisoner  into 
custody,  and  took  him  to  the  station-house,  into  a  room  where 
Koche  was  sitting.  They  recognised  each  other,  and  nodded. 
Thompson  said  to  Koche,  '^Is  this  the  man  who  gave  you  the 
papers ?**    He  said,  ''Yes,  it  is."    The  prisoner  made  no  remark. 

(a)  Reported  bj  Edwakd  T.  £.  Bnucr,  Esq.,  BarrisUMit-Lav. 
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They  then  spoke  together  in  some  language  which  the  inspector 
did  not  understand,  and  then  Koche  said,  '^  He  tells  me  he  has 
some  papers  about  him  which  he  does  not  know  what  to  do  with." 
Thompson  then  searched  the  prisoner,  and  found  two  Polish  bonds 
and  the  coupons  belonging  to  them,  and  also  some  elaborate  wood 
carvings.  On  the  next  day  Jankowski  and  Koche  were  together 
at  the  station,  and  Thompson  said  to  Koche,  ^'  You  remember  the 
statement  you  made  to  me  last  night ;  be  good  enough  to  repeat 
that  statement  to  me  now,  because  I  am  anxious  that  no  mistake 
should  arise  respecting  it."  He  then  said,  *^  I  have  been  dragged 
into  this  by  poverty,  and  a  man  named  Yincent  Jankowski ;  I  have 
only  been  engaged  in  these  transactions  about  a  fortnight.  Jan- 
kowski came  to  me  and  brought  me  forged  notes,  for  which  I  was 
to  find  a  customer."  On  cross-examination,  Thompson  said,  *^  I 
did  not  tell  him  it  would  be  better  for  him  if  he  made  the  state- 
ment ;  he  made  the  statement  first.  I  did  say,  ^  It  will  be  better 
for  you  to  begin  at  the  commencement ;  I  dare  say  it  will  be  better 
for  you,'  but  it  was  after  he  had  made  the  statement." 

Keneab/y  for  the  prisoner,  submitted  that  the  statement  was 
inadmissible,  because,  although  it  was  not  made  by  the  prisoner, 
it  affected  him,  and  was  obtained  from  Koche  under  a  promise  of 
advantage,  and  was  therefore  likely  to  be  false. 

M.  Smith,  J.,  said  that  this  was  matter  of  observation  to 
the  jury,  and  declined  to  exclude  the  statement,  but  suggested 
that  the  statement  being  made  in  the  prisoner's  presence,  and  his 
making  no  observation,  ought  not  to  weigh  against  him,  as  be 
would  not  know  whether  he  had  better  be  silent  or  not. 

Thompson  then  went  on  to  give  the  remainder  of  the  statement 
made  by  Koche  in  the  prisoner's  presence. 

Not  */uiUy, 
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CENTRAL  CRIMINAL  COURT. 

May  9,  1866. 

(Before  the  Common  Serjeant,  Thomas  Chambers,  Esq.,  Q.C.) 

Reg.  v.  William  John  Marks,  (a) 

Embezzlement — Larceny — Friendly  society — Description  of  property. 

The  secretary  of  a  friendly  society^  of  which  A.  B.  and  others  were  the 
trustees,  was  charged  with  embezzling  money  belonging  to  the  society. 
In  the  indictment  the  property  was  laid  as  ^^  of  A.  B,  and  others,'' 
without  alleging  that  they  were  trustees  of  the  society. 

Held,  that  the  indictment  might  be  amended  by  adding  the  words 
« trustees  of,  ^c."* 

WILLIAM  JOHN  MARKS  was  indicted  for   embezzling 
and  stealing  72.  25.  (Sd,  the  moneys  of  Thomas  Shean  and 
others  his  masters. 

Daly  prosecuted. 

Besley  defended  the  prisoner. 

The  prisoner  was  secretary  to  the  Deptford  Pride  Forester's 
Court  benefit  Society,  of  which  the  prosecutor  and  others  were 
the  trustees,  and  had  received  11,  2s,  6d.  from  the  society  to  pay 
over  to  the  surgeon  of  the  society,  which  he  failed  to  do. 

Besley  submitted  that  the  money  uieutioned  in  the  indictment 
should  have  been  set  out  as  the  property  of  Thomas  Shean  and 
others,  trustees  of  the  society,  and  that,  that  not  appearing  on  the 
face  of  it,  the  indictment  was  bad.  He  also  submitted  that  this 
was  such  a  variance  as  could  not  be  amended. 

Daly  contended  that  it  was  within  the  power  of  the  Court  to 
amend. 

The  Common  Serjeant,  after  consulting  the  Recorder,  decided 
that  there  was  power  to  amend,  but  said  he  would  reserve  the 
point  if  it  became  necessary. 

Not  guilty, 

(o)  Reported  bj  Edwabd  T.  E.  BbslbYi  Esq.,  Barrister-at-Law. 
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CENTRAL  CRIMINAL   COURT. 

JuTie  16,  1866. 

Before  Bylss,  J. 

Reg.  v.  Helbn  Forester,  (a) 

Dying  dedaroHon — Knowledge  of  immediate  dissolution — Admissibility. 

In  order  that  a  dying  declaration  may  be  admissible  against  a  prisoner,  it 
is  not  sufficient  that  the  deceased  had  no  hope  of  recovery^  but  she  must 
be  aware  of  the  immediate  approach  of  death,  so  that  no  terrestrial 
considerations  may  have  any  weight  with  her  in  making  such  statement. 

HELEN  FORESTER  was  indicted  for  the  wilful  murder  of 
Ann  Venables,  aUas  Sloman^  by  using  an  instrument  to 
procure  abortion. 

In  this  case,  the  proof  that  the  prisoner  was  the  person  who 
caused  the  injuries  depended  upon  the  dying  statement  of  the 
deceased  made  to  the  surgeon;  and  it  appeared  from  his  evidence 
that,  although  she  knew  she  was  in  great  danger,  and  had  been 
told  she  could  not  recover,  yet  that  she  was  not  aware  of  the 
immediate  approach  of  death. 

M.  WilUams,  on  behalf  of  the  prisoner,  contended,  upon  the 
authority  of  Reg.  v.  Spilsbury  (7  Car.  &  P.  187),  that  the  state- 
ment was  inadmissible. 

Byles,  J.,  said  it  was  necessary  to  prove  that  the  deceased 
knew  thai  she  was  actually  passing  out  of  this  world,  and  that  all 
terrestrial  considerations  bad  lost  their  weight  with  her,  in  order 
that  her  statement  might  be  received  in  the  same  manner  as  if  it 
had  been  made  under  the  sanction  of  an  oath.  In  this  case  he 
considered  that  this  was  not  proved,  and  the  statement  must, 
therefore,  be  excluded ;  and  as,  in  the  absence  of  that  statement, 
there  was  no  evidence  against  the  prisoner,  the  jury  must  acquit 
her. 

Not  guilty. 

(a)  Reported  by  Edward  T.  E.  Beslbt,  Esq ,  B«rri8ter-ftt-Law. 
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June  12,  1866. 
(Before  the  Common  Seijeant,  Thomas  Chambers,  Esq.,  Q.C.) 

Reg.  v.  Matthew  Byrne,  (a) 

Fiihe  pretenee^^Completian  of  offenee^^Poit -office  servant 

A  poitman  faUdy  pretended  thai  2s,  was  payable  on  a  post  letter  tn- 
trusted  to  hvnfor  delivery,  whereas,  \s,  only  was  payable. 

Heldt  ^hat  the  offence  was  complete  when  he  made  the  pretence^  emd 
therefore  the  absence  of  any  evidence  to  show  pontively  that  he  did  not 
pay  over  the  extra  \s,  to  his  superior  officer,  was  quite  immaterial  to 
the  guilt  or  innocence  of  the  prisoner. 

MATTHEW  BYRNE  was  indicted  for  unlawfully  obtwning 
2s.  by  false  pretences. 

Patteson  and  Poland  prosecuted. 

ColUns  defended  the  prisoner. 

Hannah  Lefouski  said :  I  live  with  my  husband  at  5,  Hutchin- 
son's Avenue.  On  the  14th  of  April  I  saw  the  prisoner.  He 
asked  for  2s.  for  a  letter,  and  I  gave  it  him. 

Bertha  Rosen  said :  I  am  the  wife  of  Woolf  Rosen,  of  Hounds- 
ditch.  The  prisoner  came  to  our  bouse  in  May,  and  said,  ^'  Mrs. 
Rosen,  2s.  to  pay."  I  had  no  money,  and  sent  my  little  girl  to 
my  husband,  who  told  me  where  to  find  the  money,  and  I  paid  the 
prisoner. 

William  Wheeler  said  :  I  am  a  letter  carrier  at  the  Shoreditch 
district  oflSce.  Hutchinson's-avenue  is  in  the  prisoner's  delivery. 
The  letter  to  Rosen  bears  the  postmark  of  April  14th»  and  the 
prisoner  would  have  to  deliver  it;  Is.  only  ought  to  be  paid  upon 
It.  The  letter  with  the  post-mark  of  May  9th  was  in  the  prisoner's 
delivery  also;  Is.  ought  to  be  paid  upon  it.  The  letters  are 
chained  to  the  man  who  takes  them  out,  not  singly,  but  in  a  lump 
sum,  and  he  has  to  account  for  that  sum  when  he  comes  back. 
He  checks  the  amount  before  he  takes  the  letters  out,  and  then  it 
is  charged  to  him.  When  he  accounts  for  the  money,  it  is  entered 
in  a  book  and  the  charge  is  erased*     There  is  no  book  to  tell  how 

(a)  Reported  bj  Edwabd  T.  £.  Bbslkt,  Esq.,  Barrister-ai-Liw 
VOL.  :!^  SB 
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the  letters  are  addressed.  On  the  9th  of  May  I  charged  him  Is.  2d. 
for  all  the  letters  he  had  of  me,  and  on  the  14th  of  April,  he  had  a 
total  of  58.  8cL  to  receive. 

ColUns  contended  that  there  was  no  proof  that  the  prisoner  did 
not  pay  over  to  the  post  office  authorities  the  whole  of  the  money 
he  received. 

The  Court  considered  that,  as  the  false  pretence  was  that  2s. 
was  due,  the  offence  was  complete  when  the  prisoner  obtained  the 
money. 

Notffuitty. 


CENTBAJL  CRIMINAL  COUBT. 


July  11,  1866. 

(Before  Lord  Chief  Justice  Cookbusn.) 

Reg.  v.  Patbick  Hasbington.  (a) 

Murder-^Manslaughter — AisauUy  not  endangering  ^e^  on  daughter 

of  prisoner. 

The  prisoner  struck  a  fatal  blow  at  the  husband  under  the  impulse  of 
strong  resentment  caused  by  seeing  his  daughter  violendy  assaulted 
by  her  husband,  although  not  in  a  manner  to  endanger  her  life. 

Heldy  that  this  might  be  a  ground  upon  which  the  offence  of  murder 
might  be  reduced  to  that  of  manslaughter. 

PATRICK  HARRINGTON  was  indicted  for  the  wilful 
murder  of  Peter  Mann. 

Sleigh  for  the  prosecution, 

Montagu  WilUams  for  the  defence. 

The  deceased  had  married  the  prisoner's  daughter.  On  the  24th 
of  June,  the  deceased  and  his  wife  came  out  of  an  alley  into  Royal 
Mint-street.  The  woman  had  a  long-handled  broom  in  her  hand 
defending  herself.  Her  husband  hit  her  a  blow  in  the  face,  and 
she  lifted  the  broom  again ;  he  stopped  the  broom,  and  hit  her  a 
second  blow ;  she  did  not  strike  him  because  he  defended  himself. 

She  then  said,  *^  You  call  me  a  w ,  I  am  none,"  and  they  both 

fell  on  the  ground,  he  falling  on  the  top  of  her.     She  dropped  the 

(a)  Reported  bj  Sdwaed  T.  E.  Bbblet,  Eiq.,  BarnrtM^at-Ltv. 
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brooniy  got  up,  and  hit  the  deceased  two  blows  with  the  right  hand        ^^* 
on  his  right  cheek.    Tlie  prisoner  having  seen  all  this,  rushed  up     patuiok 
near  the  deceased,  lifted  his  hand,  and  struck  him  a  blow.     The  Haruinqton. 
deceased  turned  round,  said  "  Old  man,  you  have  stabbed  me,"        "~ 

and  fell  down.    Both  the  prisoner  and  the  deceased  were  the  worse        _* 

for  liquor.     The  deceased*s  wife  during  the  struggle  with  him  had  ManaUmghui'. 
been  screaming  out  '^  Murder." 

M»  Williams  submitted  that  there  was  no  evidence  to  go  to  the 
jury  on  the  charge  of  murder. 

CoGKBUBN,  C.  J.,  said  that  the  only  ground  upon  which 
the  offence  could  be  reduced  to  manslaughter  would  be  that  the 
fatal  blow  was  struck  under  the  impulse  of  strong  resentment, 
caused  by  seeing  his  daughter  assaulted  by  her  husband,  although 
not  in  a  manner  to  endanger  her  life.  This  was  a  somewhat  novel 
point,  and  if  it  became  necessary  it  should  be  reserved. 

GuiUy  of  mansIaiyfUer, 


CENTEAL  CRIMINAL  COURT. 

November  21,  1866. 

(Before  Bramwell,  B.) 

Reg.  v.  Young  and  others,  (a) 

Ma  nslaughter —  Sparring —  Spectators  of  match — Accomplices — 

Corroboration, 

The  spectators  of  a  sparring  match  are  not  partidpes  criminis  so  that 
their  evidence^  touching  what  occurred  at  the  match,  requires 
corroboration. 

There  is  nothing  unlawful  in  sparring,  unless,  perhaps,  the  men  fight  on 
until  they  are  so  weak  that  a  dangerous  fall  is  likely  to  be  the  result  of 
the  continuance  of  the  game.  Therefore,  except  in  the  latter  case, 
death  caused  by  an  injury  received  during  a  sparring  match,  does  not 
amount  to  manslaughter, 

JOHN  YOUNG,  William  Shaw,  Daniel  Morris,  Edward  Donelly, 
George  Flynn,  Thomas  Daw,  and  James  Guod  were  indicted 
for  feloniously  killiucr  and  slaying  Edward  VVilmot. 

On   the   9th   of  October,   a  witness,  named   Evans,  met   the 
deceased,  who  asked  him  to  go  with  him  to  the  prisoner  Shaw's, 

(a)  iUporitfd  by  Edward  f,  £.  Bkslvt,  Esq,,  Burri|^-a^Uw. 
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Bbo.        in  Windmill-street,  Haymarket,  and  look  after  him.     When  they 
TouMG       arrived  there  they  went  upstwrs  into  a  room  where  sparring  often 

takes  place.     Shaw  was  not  there.    In  the  room  there  is  a  ring, 

1866.  one  side  of  which  is  formed  by  one  side  of  the  room,  and  the  others- 
Mantkmihur.  ^7  ^^P^'  Evans  took  Wilmot  into  the  rin^,  and  together  with 
DoneUy  acted  as  his  second.  Young  was  Wilmot's  opponent,  and 
his  seconds  were  Morris  and  Daw.  Flynn  and  Good  were  also 
there.  Wilmot  and  Young  put  new  gloves  on.  They  were  naked 
to  the  waist.  They  then  fought  a  succession  of  rounds,  sparring, 
hitting  each  other  as  hard  as  they  liked  with  the  gloves  for  upwards 
of  an  hour.  At  the  last  round  Wilmot  fell,  either  from  a  blow  or 
a  shove  from  Young,  on  his  posterior,  and  struck  his  head  against 
a  post  which  runs  up  in  the  centre  of  the  ring.  When  picked  up 
he  felt  rather  queer  and  giddy.  His  second  gave  in  for  him, 
dressed  him  and  sent  him  off  to  the  hospital. 

Evans  further  said  that  what  was  going  on  was  simply  sparring, 
fairly  conducted ;  that  all  the  parties  to  the  sparring  were  good 
friends;  that  he  was  a  teacher  of  sparring  himsdf,  and  had 
constantly  sparred  with  his  pupils.  He  had  known  accidents 
happen  occasionally,  but  never  a  death.  If  a  man's  nose  gets 
knocked  with  the  gloves  they  will  make  it  bleed,  but  it  requires 
a  very  hard  pair  to  give  a  black  eye.  According  to  another 
witness  both  men  were  getting  rather  tired ;  that  after  having  a 
glass  of  water  they  came  up  to  the  last  round  ^  all  in  a  stumble 
together,"  and  haa  a  hugging  match.  They  were  then  too  ex- 
hausted to  strike  each  other  forcible  blows,  but  were  trying  to 
throw  each  other,  and  while  so  engaged  the  deceased  slipped 
away,  or  was  thrown  away  from  the  prisoner  Young,  and  so  met 
with  the  accident. 

The  evidence  of  George  Airy,  the  house-surgeon  at  Charing- 
cross  Hospital,  shewed  that  the  deceased  had  died  five  hours  after 
his  admission  from  a  rupture  of  an  artery  on  the  brain  caused  by  a 
bruise  over  the  right  ear,  which  might  have  been  caused  either  by 
a  blow  or  a  fall.  In  answer  to  questions  from  the  Court,  this 
witness  expressed  his  opinion  that  sparring  with  gloves  in  the 
manner  described  by  the  other  witnesses  might  be  dangerous  to 
human  life ;  but  that  death  would  not  be  a  likely — in  fact  it  would 
be  a  very  unlikely — result  from  such  blows  as  had  been  given.  A 
man  might  die  from  the  blow  of  a  cricket  ball  much  sooner  than 
from  the  blow  of  a  glove.  The  danger  would  be  where  a  person 
was  able  to  strike  a  straight  blow,  but  that  the  danger  would  be 
lessened  as  the  combatants  got  weakened,  as  they  then  would  not 
be  likely  to  strike  so  straight. 

Montagu  Williams^  on  behalf  of  Shaw,  submitted  that  there  was 
no  case  against  him,  contending  that  the  witnesses,  being  spectators 
at  an  unlawful  contest,  must  be  regarded  as  accomplices,  and  as 
such  each  would  require  corroboration. 

Polandf  for  the  prosecution,  referred  to  Reg.  v.  Hararave  (5 
Car.  &  P.,  p.  178),  where  the  pointhad  been  decided  the  other  way. 

Bbamwell,  B.,  said  that  it  had  certainly  occurred  to  him 
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whether  the  witnesses  might  not  have  objected  to  ^ye  evidence       ^^' 
on  the  ground  that^  in  so  doing,  they  might  criminate  themselves,      Touho 

but  in  such  a  case  as  the  present  he  thought  it  could  not  be       

carried  to  that  extent  1866. 

M,  Williams  then  further  submitted  that  there  was  no  evidence 
to  support  a  charge  of  manslaughter  against  any  of  the  prisoners, 
as  the  death  happened  in  the  exercise  of  a  mere  lawful  sport,  citing 
East's  P.  C.^chap.  v.  s.  41 :  ''If  death  ensue  from  such  sports  as 
are  innocent  and  allowable,  the  case  will  fall  within  the  rule  of 
excusable  homicide ;  but  if  the  sport  be  unlawful  in  itself  or  pro- 
ductive of  danger^  riot,  or  disorder  from  the  occasion,  so  as  to 
endanger  the  peace,  and  death  ensue,  the  party  killing  is  guilty  of 
manslaughter.  Manly  shorts  and  exercises  which  tend  to  give 
strength,  activity,  and  skill  in  the  use  of  arms,  and  are  entered 
into  merely  as  private  recreations  among  friends,  are  not  unlawful; 
and  therefore  persons  playing  by  consent  at  cudgels,  or  foils,  or 
wrestling,  are  excusable  if  death  ensue.  For  though  doubtless  it 
cannot  be  said  that  such  exercises  are  altogether  free  from  danger, 
yet  they  are  very  rarely  attended  with  fatal  consequences,  and 
each  party  has  friendly  warning  to  be  on  his  guard.  And  if  the 
possibility  of  danger  were  the  criterion  by  which  the  lawfulness  of 
sports  and  recreations  was  to  be  decided,  many  exercises  must  be 

Sroscribed  which  are  in  common  use,  and  were  never  heretofore 
eemed  unlawful." 

Poland^  in  reply,  referred  to  sect.  42  of  the  same  chapter,  where  it 
is  said,  '*  The  latitude  given  to  manly  exercises  of  the  nature  above 
described,  when  conducted  merely  as  diversions  among  friends, 
must  not  be  extended  to  legalise  prize-fighting,  public  boxing 
matches,  and  the  like,  which  are  exhibited  for  3ie  sake  of  lucre, 
and  are  calculated  to  draw  together  a  number  of  idle,  disor- 
derly people;  for  in  such  cases  the  intention  of  the  parties  is 
not  innocent  in  itself,  each  beiug  careless  of  what  hurt  may  be 
given,  provided  the  promised  reward  or  applause  be  obtained. 
And  again,  such  meetings  have  a  strong  tendency  in  their  nature 
to  a  breach  of  the  peace. 

Bramwell,  B.,  said  the  difficulty  was  to  see  what  there  was 
unlawful  in  this  matter :  it  took  place  in  a  private  room ;  there 
was  no  breach  of  the  peace.  No  doubt  if  death  ensued  from  a 
fight,  independently  of  its  taking  place  for  money,  it  would  be 
manslaughter,  because  a  fight  was  a  dangerous  thing  and  likely  to 
kill ;  but  the  medical  witness  here  had  stated  that  this  sparring 
with  the  gloves  was  not  dangerous,  and  not  a  thing  likely  to  kill. 

Afler  consulting  Byles,  J.,  Bbamwell,  B.,  said  that  he  retained 
the  opinion  he  had  previously  expressed.  It  had,  however,  occurred 
to  him  that,  supposing  there  was  no  danger  in  the  original  encounter, 
the  men  fought  on  until  they  were  in  such  a  state  of  exhaustion 
that  it  was  probable  they  would  fall,  and  fall  dangerously,  and  if 
death  ensued  from  that,  it  might  amount  to  manslaughter,  and  be 
proposed  therefore  so  to  leave  the  case  to  the  jury  and  reserve  the 
point  if  necessary  Not  guiUy. 
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CENTRAL  CRIMINAL  COURT. 

January  9,  1867. 

(Before  t^e  Common  Serjeant,  Thohas  Chambers,  Esq.,  Q.C.) 

Reg.  v.  Levine  and  Wood,  (a) 

Fabe  pretences — Conspiracy — Mock  attcHon^^FaUe  description  of  value 

of  goods, 

Levine  and  Wood  induced  the  prosecutor  to  buy  certain  plated  goods  at 
an  auction^  at  which  Levine  was  acting  as  auctioneer^  for  7/.>  on  the 
representation  that  they  were  the  best  silver  plate,  lined  with  gold,  and 
worth  20/.  The  foundation  of  the  goods  was  Britannia  metal,  instead 
of  nickel,  as  in  the  best  goods,  covered  with  a  transparent ^Im  of  silver , 
and  they  were  worth  only  about  SOs, 

Held,  that  there  was  no  false  pretence  within  the  meaning  of  the  statute, 
on  the  authority  of  Reg,  v.  Bryan  (7  Cox  Crim.  Cas.,  313),  and  that 
an  agreement  between  two  persons  to  dispose  of  these  goods  in  the  way 
they  were  disposed  of  was  not  a  conspiracy, 

THEODORE  LEVINE  and  Henry  Wood  were  indicted  for 
unlawfully  obtaining  money  by  false  pretences,  and  in  a 
second  count  they  were  charged  with  a  conspiracy  to  defraud. 

Metcalfe  and  M,  Williams  prosecuted. 

Oppenheim  defended  Levine.     Besley  defended  Wood. 

It  appeared  that,  on  the  13th  of  December,  Charles  Baron,  a 
gentleman  liviug  in  Hertfordshire,  was  in  Ludgate-hill,  and  had 
his  attention  called  to  some  auction  rooms  at  No.  43.  He  went 
in,  and  saw  there  Levine,  Wood,  two  females,  and  another  man. 
Levine  was  in  the  rostrum,  and  Wood  was  on  his  right-hand.  A 
man  came  round  and  showed  some  goods  on  a  waiter,  which  were 
then  put  up  for  sale  by  Levine,  Wood  generally  making  the  first 
bid.  About  half  a  dozen  lots  were  knocked  down  to  Wood,  but 
no  money  was  seen  to  pass.  Some  salt-cellars  were  then  put  up 
and  bought  by  Miss  Levine.     The  goods  were  apparently  electro- 

i)lated.  A  tea  and  coffee  ser\'ice  was  then  put  up,  and  Wood  bid 
or  it.  It  was  started  at  6/.,  and  knocked  down  for  7L  Baron  did 
not  bid  for  it.  Before  it  was  knocked  down  Levine  said  he  would 
warrant  them  the  best  silver  genuine  electro-plate,  and  lined  with 
gold,  and  the  cost  price  would  be  202^  When  it  was  knocked 
down  Wood  said  it  was  worth  more  than  7L    Levine  vrent  up  and 

(a)  Reported  by  Edwabd  T.  £.  Bbslet,  Esq.,  B«rriater-ai-Law. 
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asked  for  Baron's  name  and  address,  which  was  given  to  him.    He       Bm. 
said  to  Baron,  *^  The  lot  was  knocked  down  to  you."    Baron  said    r-y.^'     j 
it  was  not.     Previous  to  that.  Wood  had  wanted  to  know  whether      Wood. 

it  was  knocked  down  to  him,  and  Levine  said,  ^'  No,  it  was  knocked 

down  to  that  gentleman,"  pointing  to  Baron.  He  said,  **You  ]^' 
need  only  pay  a  deposit."  Baron  said,  ^'  No,  I  will  pay  the  full  PaUe 
amount."  Baron  told  Levine  several  times  that  he  did  not  bid  for 
them,  and  that  they  were  of  no  use  to  him,  but  the  latter  said  they 
were  worth  more  nK>ney,  and  he  would  warrant  them.  Baron 
said  if  they  were  knocked  down  to  hiin  he  would  pay  for  them, 
and  eventually  did  so,  on  the  representation  of  Levine  that  they 
were  the  best  silver  electro-plate  lined  with  gold.  Baron  after- 
wards bought  a  liqueur  stand  for  22s.  on  a  similar  representation, 
although  he  had  never  bid  for  it.  While  Baron  was  in  the  shop  no 
other  mon^  was  paid  to  Levine  except  what  he  paid. 

Charles  Thomas  Clements,  an  auctioneer's  assistant,  said  he  had 
known  Levine  all  his  life,  and  had  been  in  his  employment  about 
three  weeks  previous  to  the  sale  of  these  goods.  Levine  carried 
on  the  business  of  an  auctioneer  at  43,  Ludgate-hill.  His  sister 
used  to  be  there,  and  bid  for  small  goods  and  pretend  to  buy  them. 
Wood's  duty  was  to  bid  for  goods  and  persuade  people  to  buy 
them.  Wood  never  used  to  pay  for  the  lots  he  bought.  Clements' 
duty  was  to  run  up  the  goods  to  a  certain  price,  and  then  if  a 
stranger  in  the  room  bid  a  shilling  or  two  more  to  discontinue 
bidding. 

Henry  Wright  Atkins,  an  electro-jplate  manufacturer,  said  that 
the  tea  and  coffee  service  were  of  Britannia  metal,  covered  with  a 
transparent  film  of  silver — it  was,  in  fact,  the  very  worst  electro- 
plate. The  liqueur  stand  was  of  the  same  description.  The  whole- 
sale price  of  the  tea  service  would  be  2ls,  or  22s.  at  the  outside. 
The  witness's  firm  had  made  such  goods,  not  for  the  shops,  but  to 
see  if  they  could  get  a  trade  of  that  kind.  The  retail  price  of  the 
service  would  be  about  30«.  The  liqueur  stand  would  be  very 
dear  at  20s.     The  best  electro-plate  is  plated  on  nickel  silver. 

Oppenheim,  for  Levine,  submitted  that  this  case  was  governed 
by  the  decision  of  the  Court  for  Crown  Cases  Reserved,  in  Reg.  v. 
Bryan  (7  Cox  Crim.  Cas.  313),  where  it  was  held  by  ten  of  the 
judges  (Willes  and  Bramwell  dissentierUibus)  that  representations 
^*  that  certain  spoons  were  of  the  best  quality,  and  equal  to 
Elkington's  A,  that  the  foundation  was  of  the  best  material,  and 
that  they  had  as  much  silver  as  Elkington's  A,"  though  false, 
amounted  to  a  mere  misrepresentation  of  the  quality  of  a  com- 
modity, which  was  not  the  proper  subject  of  an  indictment.  In 
this  case  there  was  not  even  such  a  definite  standard  of  quality  as 
Elkington's  A  mentioned,  and  therefore  there  was  less  ground  for 
holding  the  offence  indictable. 

Besley^  for  Wood,  in  support  of  the  same  objection,  quoted  a 
decision  of  Bramwell,  B.,  at  the  Warwick  Assizes,  in  Reg.  v. 
Ridgway  and  another  {^  F.  &  F.  858),  defining  the  offence  within 
these  narrow  limits^  that  if  in  selling  coals  by  weight  the  seller 
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ft*o.  falsely  repi:ie8ented  the  qnantitjj  the  offence  would  be  cominittedy 
Lbtivb  and  whereas,  if  he  were  seUing  for  a  lump  sum,  and  made  the  same 
Wood.  misrepresentation  the  offence  would  not  be  committed.  He  also 
quoted  Reg  v.  Lee  (8  Cox  Grim.  Gas.  233),  where  in  this  Court 
it  was  held  that  the  representation  of  a  chain  as  gold  which  was  a 
FaiM  compound  of  brass,  silver,  and  gold,  was  not  a  false  pretence  within 
the  statute.  He  further  submitted  that  there  was  no  evidence  of 
Wood's  making  any  pretence  at  all  until  after  the  bargain  was 
concluded  for  lly  when  he  said  the  tea  service  was  worth  more 
money.  As  to  conspiracy  the  count  was  bad  upon  the  face  of  it, 
for  not  alleging  by  what  means  the  prosecutor  was  to  be  cheated. 
Such  a  count  in  Sydserff  v.  The  Queen  (11  Q.  B.  245),  had  been 
held  good  upon  a  writ  of  error,  but  it  had  never  been  held  good 
before  verdict.  Another  objection  was  that  there  was  no  evi- 
dence of  conspiracy,  and  lastly,  that  if  there  was  any  question  of 
conspiracy,  it  could  only  be  to  obtain  the  prosecutor's  money  by 
representations  which,  on  the  authority  of  Reg,  v.  Bryan^  yt^tq 
perfectly  lawful 

Metcalfiy  for  the  prosecution,  contended  that  if  Req.  v.  Bryan 
governed  the  counts  for  false  pretences,  it  had  no  application  to  the 
charge  of  conspiracy,  as  what  was  lawful  for  one  person  to  do 
might  be  unlawful  for  two  to  agree  to  do. 

The  Common  Sebjeamt. — As  for  instance,  hissing  an  actor. 

Metcalfcy  or  buying  goods  at  an  auction,  and  afterwards  dividing 
them  at  a  '^  knock  out."  Any  person  might  buy  at  as  low  a  price 
us  he  could,  but  he  miist  not  agree  with  other  persons  not  to  bid 
against  them. 

The  Common  Serjeant,  after  consulting  the  Recorder,  said : 
The  counts  for  false  pretences  alleged  that  the  defendants  falsely 
pretended  that  the  goods  were  electro-plated  and  lined  with  gold, 
and  the  evidence  proves  that  those  pretences  were  literally  true. 
Those  counts,  therefore,  fail,  and  it  is  only  necessary  to  determine 
whether  this  case  is  governed  by  Reg.  v.  Bryan,  for  the  purpose  of 
seeing  whether  the  counts  for  conspiracy  can  be  maintained.  It  is 
most  important  not  to  bring  within  the  criminal  law  the  ordinanr 
enhancing  of  value  and  quahty  by  the  seller  of  goods.  There  is 
always  a  conflict  of  knowledge  and  skill  between  a  buyer  and  seller, 
the  one  wishing  to  buy  as  advantageously,  and  the  other  to  sell  as 
advantageously  as  he  possibly  can,  and  it  would  be  very  dangerous 
to  extend  the  criminal  law  to  such  cases.  At  present  the  Tine  is 
fixed,  and  there  must  be  a  false  representation  of  an  existing  fact, 
operating  upon  the  mind  of  a  buyer,  and  deceiving  him  in  such  a 
manner  that  he  cannot  protect  himseU  against  it.  The  only  means 
suggested  upon  this  evidence  as  the  means  by  which  the  defen- 
dants agreed  to  obtain  the  prosecutors'  money  are  means  which, 
uiK)n  the  authority  of  Reg.  v.  Bryan,  are  not  unlawful.  There  is, 
therefore,  no  conspiracy,  and  no  case  for  the  jury  to  consider. 

Not  guilty. 
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.  COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Jan.  26,  1867. 

(Before  Eellt^  C.B.,  Willeb,  Blackburn,  and  Keating,  J. J., 

and  PiGOTT,  B.) 

Req.  v.  Greenland,  (a) 

Perjury  ^^  Affidavit — Competency  of  person  administering  the  oath-^ 
Bankers  ^^  Manager  of  joini'Stoch  bank^^Chief  clerk  of  bank^ 
56  Geo.  3,  c.  184,  s,  52 — ^9  Geo,  4,  c.  23,  s.  7. 

The  55  Geo.  B,  c.  184,  s.  52,  enacts  that  affidavitSy  ^c,  required  by  the 
Commissioners  of  Stamps  as  to  facts  and  circumstances  upon  which 
they  are  to  execute  powers  vested  in  them^  or  for  the  vernation  of 
any  accounts^  or  concerning  the  duties  under  their  management^  or  for 
any  purpose  relating  to  such  duties,  **  shall  in  all  ccues,  not  otherwise 
expressly  provided  for^  be  made  before  (inter  aUos)  a  master  in 
Chancery  ordinary  or  extraordinary  in  England,*^  ^c.  The  9  Geo.  4, 
c.  23  (an  Act  to  enable  bankers  to  issue  promissory  notes  and  biUs  of 
exchange  upon  payment  of  a  composition  in  lieu  of  the  stamp  duties 
thereon),  by  sect,  7  requires  tveekly  returns  to  be  made  to  the  Commis» 
sioners  of  Stamps,  verified  upon  the  oaths  or  affirmations  (which  any 
justice  of  the  peace  is  hereby  empowered  to  administer)  of  the  bankers, 
or  their  cashier,  accountant,  or  chief  clerks  of  all  unstamped  promissory 
notes  and  biUs  of  exchange  in  circulation  on  a  given  day  for  the  space 
of  half  a  year  prior  to  the  half-yearly  day  preceding  the  delivery  of 
such  account: 

Held,  that  the  9  Geo,  4,  e,  23,  s,  7,  was  a  cumulative  enactment, 
empowering  justices  of  the  peace^  in  addition  to  the  persons  specified 
tft  the  55  Geo,  3,  c,  184,  s,  52,  to  take  the  affidavits  required,  and  that 
therefore  a  commissioner  in  Chancery  was  empowered  to  administer  the 
neeessary  oaths  under  the  9  Geo,  4  .* 

Held,  alsoy  that  the  manager  ofajoint-^tock  bank  was  a  chief  derk  within 
the  meaning  of  the  9  Geo,  4,  c,  23,  s,  7. 

CASE  reserved  by  Pigott,  B.,  for  the  opinion  of  this  Court. 
Edward  Greenland  was  tried  and  convicted  before  me  at  the 
Central  Criminal  Court,  on  the  25th  of  October  last,  on  an  indict- 
ment for  peijurj  committed  by  him  in  an  affidavit  made  in 

(a)  Reported  by  Jomr  Thohpsom,  Eaq ,  Baniiter-at-Law. 
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parsuance  of  the  statute  9  Geo.  4^  c.  23,  entitled  ^^  A.Q  Act  to 
enable  Bankers  In  England  to  issue  certain  unstamped  Promissory 
Notes  and  Bills  of  Exchange  upon  payment  of  a  Composition  in 
lieu  of  the  Stamp  Duties  thereon." 

The  facts  were>  that  the  prisoner,  Edv^ard  Greenland  was  for 
several  years  manager  of  the  Leeds  Banking  Company  (which  was 
a  registered  joint-stock  company),  at  a  salary  of  3000^  per  annum. 
He  had  twelve  clerks  under  him,  over  whom  he  had  the  control. 
He  was  not  the  accountant  or  cashier,  but  the  cashiers  took  their 
orders  from  him.  He  directed  the  issues  of  notes,  and  signed 
them.  His  duties  were  those  of  general  manager,  and  he  made 
the  affidavit  in  question  on  the  4th  of  July,  1864,  before  Mr. 
William  Sykes  Ward,  at  Leeds  (he  being  a  commissioner  to 
administer  oaths  in  Chancery  for  the  Leeds  district).  (See 
65  Geo.  3,  c.  184,  s.  62.) 

The  affidavit  is  written  on  the  back  of  a  half-yearly  return 
required  under  the  7th  section  of  the  statute  9  Geo.  4,  c.  23,  and 
is  to  be  referred  to  as  part  of  this  case.  (A  copy,  so  far  as  is 
material,  is  annexed  hereto.) 

No  director  or  proprietor  of  the  bank  joined  in  the  affidavit,  or 
made  any  other  affidavit  verifying  the  returh.  The  half-yearly 
returns  which  had  been  made  for  the  years  1860, 1861, 1862,  1863, 
and  1864,  and  received  by  the  commissioners,  were  produced  in 
evidence,  and  were  respectively  verified  by  the  affidavit  of  the 
manager  of  the  bank  alone. 

Mr.  Serjt.  Ballantine,  for  the  prisoner,  took  the  following  objec- 
tions in  point  of  law : — 

First,  that  the  affidavit  was  not  made  before  a  person  empowered 
to  take  it,  but  should  have  been  made  before  a  justice  of  the  peace : 
(but  see  9  Geo.  4,  c.  25,  s.  7.) 

Secondlv,  that  the  prisoner  was  not  the  proper  person  to  make 
the  affidavit,  he  not  being  a  cashier,  accountant,  or  chief  clerk. 

Thirdly,  that  there  should  have  been  evidence  that  the  Com- 
missioners of  Scamps  expressly  required  the  affidavit  of  a  '^  cashier, 
accountant,  or  chief  clerk,''  in  addition  to  that  of  the  persons 
empowered  to  issue  bills  and  notes. 

I  overruled  these  objections,  and  directed  the  jury  that  the 
prisoner  was  proved  to  be  a  chief  clerk  sufficiently  for  the  purpose 
of  the  statute;  and  that  the  evidence  which  showed  that  the 
commissioners  had  for  years  received  and  acted  upon  the  affidavit 
of  the  prisoner  as  manager  or  chief  was  sufficient  to  show  that 
they  required  an  affidavit  (if  any  requirement  were  necessary). 

the  jury  found  the  prisoner  guilty.  '  ' 

If  the  Court  should  be  of  opinion  that  either  of  these  objections 
is  good  in  point  of  law,  the  prisoner  is  to  be  discharged  from  his 
recognisances;  otherwise  the  verdict  is  to  stand,  and  the  prisoner 
will  come  up  for  sentence  at  the  next  court.  G.  Pigott. 
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''  0  Geo.  4,  c.  23.  »~- 

''  Half-yearly  Betarn  of  Unstamped  Promissory  Notes  and  Bills   G&bbnuahd< 

of  Excnange.  ^^^ 

^*  Leeds  Banking  Company — Bank.  -t~^ 

'*  An  acooant  of  the  amount  or  value  of  all  the  unstamped  pro-  JlffidtmL 
missory  notes  and  bills  of  exchanj^e  of  the  Leeds  Banking 
Company  of  Leeds,  bankers,  issued  under  the  provisions  of 
9  Geo.  4»  0.  23>  and  in  circuhuion  on  Saturday  in  every  Week 
for  the  half  year  preceding  the  30th  day  of  June,  1864,  together 
with  the  average  amount  or  value  thereof,  according  to  the 
sidd  account : — 

Amount  of  NoieB 
Date.  and  BHIb 

in  oircaUtioD. 

£        s.  d. 

1st  week  ended  Jan.  2 102,804  11  5 

2nd  week  ended  Jan.  9    72,597  16  7 

3rd  week  ended  Jan.  16 126,149  14  0 

4th  week  ended  Jan.  23 137,625     3  8 

5th  week  ended  Jan.  30 142,702     7  5 

6th  week  ended  Feb.  6   123,064  10  3 

7th  week  ended  Feb.  13 149,550  15  8 

8th  week  ended  Feb.  20 140,764  19  10 

9th  week  ended  Feb.  27 130,155     0  1 

lOth  week  ended  March  5 130,566    4  8 

11th  week  ended  March  12  160,796     6  2 

12th  week  ended  March  19  166,830    2  4 

13th  week  ended  March  26  158,165     2  1 

14th  week  ended  April  2 129,425  12  4 

15th  week  ended  April  9 87,758     4  3 

16th  week  ended  April  16    135,546     5  8 

1 7th  week  ended  April  23    133,638     1  7 

18th  week  ended  April  30    132,169  14  8 

19th  week  ended  May  7    107,045  11  2 

20th  week  ended  May  14 242,142     9  11 

21st  week  ended  May  21 258,626     5  8 

22nd  week  ended  May  28 258,647    0  0 

23rd  week  ended  June  4  138,067  13  5 

24th  week  ended  June  11 ^....  132,556     9  9 

25th  week  ended  June  18 154,281  17  7 

26th  week  ended  June  25 157,577  14  7 

26 £3,809,255  14     8 

Average...    £146,509  16     SJi 

Duty £256  11    0 

*^  This  account  may  be  sent  by  post,  and  the  duty,  which  is 
Z$.  6d  for  every  10021,  and  3t.  M.  for  any  fractional  part  of  100/., 
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should  be  paid  to  the  Ileceiyei>General  within  fourteen  days  after 
the  Ist  January  and  let  July  in  every  year. 

"  Edward  Greenland,  manager.of  the  Leeds  Banking  Company, 
maketh  oath  and  saith,  that  the  within  is  a  just  and  true  account| 
to  the  best  of  the  knowledge  and  belief  of  this  deponent,  of  the 
amount  or  value  of  all  unstamped  promissory  notes  and  bills  of 
exchange  in  circulation  on  Saturday  in  every  week  from  the  1st  of 
J'anuary  to  the  30th  of  June,  1864,  both  days  inclusive,  together 
with  the  average  amount  of  such  notes  and  bills  of  exchange  so  in 
circulation  according  to  such  account 

,     •*  (Signed)  E.  Gebenland. 

*'  Sworn  before  me  this  4th  day  of  July,  1864, 

"William  Sykes  Ward, 

"  A  Commissioner  to  administer  Oaths 

in  Chancery  in  England.'' 

Hardinge  Giffard^  Q.C,  {Sleigh  with  him)  for  the  defendant. — 
The  affidavit  on  which  the  perjury  is  assigned  was  made  under 
the  9  Geo.  4,  c.  23  (An  Act  to  enable  Bankers  in  England 
to  issue  certain  unstamped  Promissory  Notes  and  Bills  of 
Exchange  upon  payment  of  a  Composition  in  lieu  of  the 
Stamp  Duties  thereon).  And  sect.  7  enacts,  '*  That  before  any 
licence  shall  be  granted  to  any  person  or  persons  to  issue  or 
draw  any  unstamped  promissory  notes  or  bills  of  exchange 
under  the  authority  of  this  Act,  such  person  or  persons  shall  give 
security  by  bond  to  his  Majesty,  his  heirs  and  successors,  with 
a  conaition  that  if  such  person  or  persons  do  and  shall  from 
time  to 'time  enter,  or  cause  to  be  entered  in  a  book  or  books  to  be 
kept  for  that  purpose,  an  account  of  all  such  unstamped  pro- 
missory notes  and  bills  of  exchange  as  he  or  tbey  shall  so  as 
aforesaid  issue  or  draw,  specifying  the  amount  of  value  thereof 
respectively,  and  the  several  dates  of  the  iasuing  thereof;  and  in 
like  manner  also  a  similar  account  of  all  such  promissory  notes,  as, 
having  been  issued  as  aforesaid,  shall  have  smce  been  cancelled, 
and  the  dates  of  the  cancelling  thereof  and  of  all  such  bills  of 
exchange  as  having  been  drawn  or  issued  as  aforesaid  shall  have 
been  paid,  and  the  dates  of  the  payment  thereof;  and  do  and 
shall  from  time  to  time  when  thereunto  requested  produce  and 
show  such  accounts  to  and  permit  the  same  to  be  examined  and 
inspected  by  the  said  commissioners  of  stamps  or  any  officer  of 
stamps  appointed  under  the  hands  and  seals  of  the  said  commis- 
sioners for  that  purpose ;  and  also  do  and  shall  deliver  to  the  said 
commissioners  of  stamps  half  yearly  (that  is  to  say)  within  fourteen 
days  after  the  first  day  of  January  and  the  first  day  of  July  in 
every  year,  a  just  and  true  account  in  writing  verified  upon  the 
oaths  or  affirmations  (which  any  justice  of  the  peace  is  hereby  em- 
powered to  administer)  to  the  bestof  theknowleoge  and  belief  of  such 
person  or  persons,  and  of  his  or  their  cashier  accountant  or  chief 
clerk^  or  of  such  of  them  as  the  said  commissioners  shall  require  of 


CBIMIKAL  LAW  CASES.  881 

the  amount  or  value  of  all  unstamped  promissory  notes  and  bills  of       Bio. 
exchange  issued  under  the  provisions  of  this  or  any  former  Act  in  qi^bmnuliis. 
circulation  within  the  meanmg  of  this  Act  on  a  griven  day  (that  is       _^ 
to  say)^  on  Saturday  in  every  week  for  the  space  of  half  a  year        1B67. 
prior  to  the  half  yearly  day  immediately  preceding  the  delivery  of    pgZjZ_ 
such  accounts,  together  with  the  average  amount  or  value  of  such     j\fidamL 
notes  and  bills  so  in  circulation  according  to  such  account ;  and 
also  do,  and  shall  pay,  or  cause  to  be  paid  to  the  receiver-general 
of  stamp  duties  in  Great  Britain,  or  to  some  other  person  duly 
authorised  by  the  commissioners  of  stamps  to  receive  the  same  as  a 
composition   for  the   duties  which    would  otherwise   have   been 
payable  for  such  promissory  notes  and  bills  of  exchange  issued  or 
m  circulation  during  such  half  year  the  sum  of  3^.  Qd,  for  every 
100/.,  and  also  for  the  fractional  part  of  100/.  of  the  said  average 
amount  or  value  of  such  notes  and  bills  in  circulation  according  to 
the  true  intent  and  meaning  of  this  Act,  and  on  due  performance 
thereof  such  bond  shall  be  void,  but  otherwise  the  same  shall  be 
and  remain  in  full  force." 

The  question  is  whether  the  above  section  expressly  provides 
for  a  forum  before  which  the  oath  of  verification  of  the  weekly 
returns  is  to  be  made.  It  is  submitted  that  it  does,  and  that  a 
justice  of  the  peace  is  the  proper  person  by  whom  such  oath  is  to 
be  administered.  On  the  other  hand  the  prosecutor  contends  that 
a  justice  of  the  peace  is  only  an  additional  person  empowered 
to  administer  oaths,  and  that  under  the  55  Geo.  3,  c.  184,  s.  52,  * 
the  affidavit  was  properly  sworn  in  the  present  case.  Sect.  52  enacts, 
"That  all  affidavits  and  solemn  affirmations  in  the  case  of  quakers 
required  by  this  or  any  former  or  future  Act  of  Parliament,  or 
which  shall  be  required  by  the  said  commissioners  of  stamps  to  be 
made  for  the  satisfaction  of  the  said  commissioners  of  and  con- 
cerning any  facts  or  circumstances  upon  which  they  are  to  execute 
the  powers  vested  in  them  by  this  or  any  other  Act,  or  for  the 
verification  of  any  accounts  of  or  concerning  the  duties  under  their 
management,  or  for  any  other  purpose  relating  to  such  duties 
shall  in  all  cases  not  otherwise  expressly  provided  far  be  made  before 
the  said  commissioners  or  any  one  or  more  of  them,  or  before  a 
master  in  Chancery,  ordinary,  or  extraordinary  in  England,  or 
before  any  person  duly  commissioned  to  take  affidavits  by  the 
Court  of  Session,  or  the  Court  of  Exchequer,  in  Scotland,  or  before 
one  of  his  Majesty's  justices  of  the  peace  in  Scotland." 

It  is  contended,  on  the  other  side,  that  the  9  Geo.  4,  c  23,  s.  7, 
being  permissive  in  its  terms,  and  the  55  Geo.  4,c.  184,  s.  52,  being 
a  positive  and  affirmative  enactment,  the  latter  is  not  repealed,  and 
the  former  is  to  be  read  as  a  cumulative  enactment.  That  view 
gives  no  meaning  to  the  word  ^'  for"  in  the  clause  in  sect.  52  of 
55  Geo.  3,  c.  184,  "not  otherwise  provided  for."  Sect.  7  of 
9  Geo.  4,  c  23,  makes  an  express  provision  for  taking  such  oaths 
and  affirmations.  And  the  same  style  of  phraseology  is  used  in 
other  Stamp  Acts :  5  Geo.  3,  c.  46,  s.  39 ;  44  Geo.  3,  c  98,  s.  24 ; 
4  &  $  Vict,  c.  50,  s.  2,    There  being  then  an  express  provision  in 
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the  9  Geo.  4,  c.  23,  &  7,  for  the  mode  of  taking  such  aflSdavits  and 
oaths,  the  55  Geo.  3,  c.  184,  a.  52,  does  not  come  into  play. 
Secondly,  the  manager  of  a  joint^stock  bank  is  not  a  person  within 
the  meaning  of  the  9  Geo.  4,  c.  23,  s.  7,  which  specifies  cashiers, 
accountants,  and  chief  clerks  as  the  persons  to  verify  the  returns. 
[Kelly,  C.B. — Do  you  say  that  there  was  any  other  chief  clerk 
to  this  bank  ?]  That  it  is  not  for  the  prisoner  to  establish.  The 
statute  seems  to  intend,  by  the  pereons  designated,  some  person 
whose  hand  would  have  to  trace  out  the  figures  in  the  books  so  as 
to  be  able  to  verify  the  returns.  It  is  admitted  that  if  he  is  a 
person  performing  the  duties  of  chief  clerk  he  would  be  within  the 
statute,  although  not  called  chief  clerk ;  but  here  the  manager's 
duties  were  not  such,  but  more  like  those  of  a  principal. 
[WiLLES,  J. — You  contend  that  it  is.  just  as  if  some  one  were  to 
call  the  master  of  a  vessel  chief  mate  ?] — Yes. 

MelUsh  Q.C.  {F.  H^  Lewis  with  hini),  for  the  prosecution.  This 
affidavit  was  properly  sworn  to  before  a  commissioner  to  take 
affidavits  in  Cnancery.  The  9  Geo.  4,  c.  23,  s.  23,  is  purely  per- 
missive*  and  empowers  a  justice  of  the  peace  to  administer  the 
oath.  It  is  not  a  provision  to  the  contrary  of  the  55  Geo.  3, 
a  184,  B»  52;  it  does  not  provide  anything  *' otherwise"  than  is 
provided  in  that  enactment;  it  merely  empowers  a  justice  of  the 
peace  also  to  act.  That  is  the  reasonable  construction,  and  the 
enactment  no  doubt  was  passed  that  bankers  might  be  under  no 
difficulty  in  finding  a  person  before  whom  to  verify  the  returns. 
Both  are  affirmative  statutes ;  and  it  is  a  rule  of  construction  that 
one  aflirmative  enactment  does  not  repeal  another  if  they  can  be 
read  together  consistently.  As  to  the  second  point,  that  the 
manager  was  not  a  chief  clerk.  [Ejbllt,  C.B. — We  need  not 
trouble  you  on  that  point] 

Gijfardy  in  reply. — The  words  **  otherwise  provided  for,"  mean 
provided  for  in  a  different  way,  not  in  a  contrary  way. 

Kelly,  C.B. — The  first  objection  raised  is,  that  there  was  no 
authority  in  any  other  person  than  a  justice  of  the  peace  to 
administer  the  oath  under  the  statutes  in  question.  I  certainly 
did  entertain  some  difficulty  in  reconciling  the  positive  and  impera- 
tive enactment  in  the  55  Geo.  3,  c.  184,  s.  52,  with  the  permissive 
language  of  the  9  Geo.  4,  c  23,  s.  7,  but  on  a  full  consideration  of 
the  question,  I  am  disposed  to  agree  with  the  reasonable  view 
taken  by  my  learned  brothers,  and  to  hold,  seeing  that  both 
statutes  are  affirmative  enactments,  that  the  latter  is  not  to  be  held 
to  repeal  the  former  one,  and  that  if  the  one  can  consistently  take 
effect  with  the  other,  we  must  give  effect  to  both,  and  read  the 
later  one  as  if  it  had  been  law.  And  whereas  a  former  statute  has 
provided  that  a  master  in  Chancery,  &c.  may  administer  such  oath, 
this  Act  (the  9  Geo.  4,  a  23)  provides  that  a  justice  of  the  peace 
may  also  administer  it.  We  have  only  to  introduce  the  word 
^*  also "  into  the  enactment  in  the  9  Geo.  4,  c  20,  and  the  two 
statutes  will  be  reconciled.  Consequently  the  commissioner  in 
Chancery  had  authority  under  that  statute  to  administer  the  oath 
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in  question.    I  entertain  no  doubt  that  the  intention  of  the  framers        ^^^* 
of  the  Act  was  to  confer  a  cumulative  power  by  sect.  7.     Under  OBBnrLAHD 
these  circumstances  the  first  objection  fails.      With  regard  to  the        -— 
second  objection,  that  the  defendant  was  not  a  chief  clerk  within        ^^^^' 
the  meaning  of  the  statute,  I  have  no  doubt  whatever.      I  am  of     perfury-^ 
opinion  that,  whether  in  the  case  of  a  joint-stock  bank  or  k  private     Affidavit, 
bank,  every  person  who  is  employed  under  the  principals  or  firm 
carrying  on  the  business  of  bankers,  whether  called  secretary^ 
cashier,  accountant,  manager,  or  by  any  inferior  title,  is  a  clerk  in 
the  bank  and  to  the  bank,  though  it  is  usual  to  confer  on  them 
names  like  these.     The  head  derk  is  the  chief  clerk  in  his  own 
department.     The  case  finds  that  the  defendant  had  twelve  clerks 
under  him.    And  although  he  was  called  manager,  yet  if  be  was  at 
the  head  of  the  other  clerks  he  was  the  chief  clerk  within  the 
meanii^g  of  the  Act  of  Parliament.      The  third  objection  was  not 
insisted  upon.    The  conviction  must  therefore  be  affirmed. 
The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday y  Jan.  19th,  1867. 

(Before  Bovill,  C.J.,  Willes,  J.,  Ohannell,  B.,  Blackbubk^ 

and  LuBH,  J  J.) 

.  Reg.  1?.  Henkt  Mabtin.  (a) 

False  pretences. 

It  is  no  objection  to  an  indictment  for  false  pretences  that  the  thing 
(Stained  was  not  in  existence  at  the  time  of  making  the  false  pretence^ 
provided  that  the  false  pretence  continued,  and  the  thing  when  made  is 
delivered  under  the  influence  thereof. 

CASE  reserved  for  the  consideration  of  the  Court  of  Criminal 
Appeal    from  the   Michaelmas   Quarter    Sessions   for   the 
county  of  Warwick,  held  at  Warwick  on  Tuesday,  October  16, 
1866. 
The  indictment  charged  the  prisoner  in  the  first  count,  that  ^'by 

(a)  B«poittd  by  John  THOifPSOif,  Kaq.,  Btfrisfcer-afr-Law, 
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falsely  representing  to  the  prosecutor  that  he,  the  prisoner,  was 
agent  to  the  Steam  Laundry  Company,  of  which  some  of  the 
leading  men  in  Birmingham  were  at  the  head,  and  that  as  such 
agent  ne  was  desired  by  the  company  to  procure  a  spring  van,  for 
the  use  of  the  company,  did  obtain,  by  means  of  the  sud  false 
representations,  a  certain  spring  van  of  the  prosecutor  with  intent 
to  deiraud.** 

Second  count :  **  That  the  prisoner  did  order  a  spring  van  to  be 
made  and  built  for  the  company,  under  the  same  false  representa* 
tions  as  in  the  first  count." 

The  evidence  was  to  the  following  effect : 

The  prosecutor,  John  Grindrod,  stated,  '^  That  he  is  a  wheel- 
wright at  Aston,  nigh  Birmingham ;  that  on  an  early  day  of  June 
last  the  prisoner  Martin  came  to  him  and  said  that  he  wanted  a  van 
for  the  Steam  Laundry  Company  at  Aston,  of  which  he  was  the 
agent,  and  that  the  company  comprised  some  of  the  leading  men  of 
Birmingham  at  the  head  of  it.  He  enquired  the  price  and  was 
told  it  would  be  40/.  for  the  van,  and  3/.  more  for  lettering,  if  it 
was  to  be  lettered.  He  said  it  must  be  done  in  a  month,  and  being 
told  it  could  not  be  got  ready  in  that  time,  he  said,  then  you  must 
do  it  as  soon  as  you  can." 

Nothing  furtner  passed  between  them,  but  when  the  van  was 
ready  to  receive  the  letters,  the  prosecutor  went  to  the  prisoner's 
office,  in  Colmore-row,  to  inquire  in  what  wav  the  van  was  to  be 
lettered.  The  prisoner  was  not  within  on  tnat  occasion,  and  the 
prosecutor  did  not  see  him,  but  he  was  furiiished  at  the  office  with 
a  paper  which  contained  the  inscription  to  be  put  upon  the  van,  in 
the  prisoner's  handwriting. 

On  July  7th  the  prosecutor  received  a  letter  from  the  prisoner 
altogether  countermanding  the  order  for  the  van;  but  the  van 
being  by  that  time  completed,  the  prosecutor  on  the  following 
Saturday,  notwithstanding  the  countermand,  delivered  the  van  in 
pursuance  of  the  original  order,  at  the  Steam  Laundry  premises, 
situated  in  Aston-park. 

On  the  Monday  after  the  Saturday  on  which  the  van  had  been 
delivered,  the  prisoner  himself  brought  it  back  agiun  to  the  pro- 
secutor's yard,  telling  him  that  he  ought  not  to  have  sent  it,  after 
he  received  his  letter  countermanding  the  order.  To  this  the  pro- 
secutor replied  that  he  should  not  know  what  to  do  with  it,  it 
would  be  a  burthen  and  a  loss  to  him,  and  that  the  prisoner  must 
keep  it ;  the  prisoner  then  said,  ^^  If  I  do  you  must  take  off  five 
pounds;"  and  the  prosecutor  answered  ^^  not  five  pence."  Prisoner 
added,  ^^  then  if  I  keep  it  you  must  put  in  some  boards  to  carry 
the  baskets  of  linen  upon."  The  prosecutor  assented.  The  prisoner 
then  drove  away  with  the  van. 

A  few  day  after  the  boards  were  fitted  to  the  van  by  the 
prosecutor's  workmen,  whom  he  sent  for  the  purpose;  and  the 
prosecutor  also  received  from  the  prisoner  an  old  van,  to  have 
some  repairs  done  to  it. 

The  prosecutor  further  stated  in  his  evidence  that  on  a  Saturday, 
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about  a  fortnight  or  three  weeks  after  the  delivery  of  the  van,  he        ^i^* 
received  a  printed  circular,  informing  him  that  a  meeting  of  the      HmrsT 

f>risoner'8  creditors  was  to  take  place  at  three  o'clock  on  the  fol-      Martih. 
owing  Monday,  and  inviting  him  to  attend  as  a  creditor.     This       

he  declined  to  do ;  but  in  the  forenoon  of  Monday  previous  to  the       ^^ 

meeting,  he  called  upon  the  prisoner  at  his  office  in  Oolmore-row/*a^;>re^M«. 

and  had  an  interview  with  him.     When  he  said  to  him,  '^  How 

came  you  to  send  a  circular  to  me  ?  I  have  nothing  to  do  with  you. 

it  is  the  company  I  made  the  van  for."    To  this  the  prisoner 

replied,  *^  I  am  the  company,  there  is  no  other  company  but  only 

me.     You  may  call  me  rogue,  thief,  and  villain,     f  know  that  I 

have  done  wrong." 

The  prosecutor  also  proved  that  in  the  month  of  February  he 
had  seen  an  advertisement  frequently  repeated  in  the  Birmingham 
Daily  Post  newspaper,  giving  notice  of  the  establishment  of  a 
Steam  Laundry  uompany  in  Aston  Park,  the  prisoner  being  the 
agent  and  manager,  with  an  office  at  No.  3,  Colmore-row ;  and 
the  prosecutor  further  stated  that  he  supplied  the  van  to  the 
prisoner  solely  as  agent  of  the  company,  and  on  the  faith  of  his 
representation  that  the  company  consisted  of  the  leading  men  in 
Birmingham. 

On  cross-examination,  the  prosecutor  admitted  that  once  before, 
after  the  appearance  in  February  of  the  advertisement  in  the 
newspaper,  the  prisoner  had  called  upon  him,  and  given  him  a 
similar  order  for  a  van,  under  precisely  similar  circumstances, 
which  order  was  subsequently  countermanded  before  the  work 
was  much  advanced,  consequently  it  was  not  proceeded  with. 
This  took  place  some  time  in  the  spring.  He  also  admitted  that 
he  had  taken  the  prisoner's  representation  about  the  company, 
without  inquiring  who  the  leading  men  of  Birmingham  at  the  head 
of  it  were,  and  without  requiring  any  reference ;  that  he  knew  the 
prisoner  was  proprietor  of  a  theatre  in  Birmingham.  He  also 
admitted  that,  in  the  interview  between  himself  and  the  prisoner, 
after  receiving  the  circular,  the  prisoner  said  to  him,  **Well, 
you  have  got  the  old  van,  and  you  will  not  be  so  badly  off."  Being 
asked  what  he  considered  the  old  van  was  worth,  the  prosecutor 
said  he  valued  it  at  25/. 

Three  other  witnesses  were  examined  on  the  part  of  the  prose- 
cution, but  they  only  proved — first,  the  meeting  of  the  creditors 
on  Monday,  August  13th,  which  resulted  in  a  deed  of  composition 
under  which  the  prisoner  paid  5«.  in  the  pound;  secondly,  the 
publication  in  February  of  tne  advertisement  in  the  newspaper  by 
the  prisoner's  authority ;  thirdly,  the  delivery  of  the  van  on  the 
premises  of  the  Steam  Laundry  Company  in  Aston  Park. 

For  the  prisoner  seven  witnesses  were  examined,  principally  as 
to  character : — 

•*  Parton,  coachbuilder. — Known  prisoner  five  years ;  always 
stood  high  in  my  estimation. 

'^  Harwood,  surgeon. — Prisoner  perfectly  honest  and  upright ; 
offered  to  take  shares  in  the  company. 

VOL.  Z.  CO 
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Bbo.  «  Parry,  architect. — Known  prisoner  between  nine  and  ten 

Hbnhy  J^ears ;  always  bore  a  high  character ;  was  proprietor  of  a  theatre 

MABTor.  m  Birmingham,  valued  at  6000^  two  years  ago ;  sold  last  year  for 

— -  3800^1,  owing  to  a  depreciation  of  the  property ;  am  the  architect 


for  the  prisoner  of  the  laundry  premises  in  Aston  Park. 


False  preiencet,      ^' Whiteman. — Furnished  the  washing-machines  for  the  steam 
*  laundry  on  personal  credit  of  prisoner. 

**Middleton,  of  the  Vulcan  Foundry. — Furnished  boiler  for 
steam  laundry;  always  considered  prisoner  an  honest  straight- 
forward man. 

**  Brown,  railway  clerk. — Ejiown  prisoner ;  always  bore  a  very 
good  character. 

^^  Eagles,  accountant.-  Prisoner's  character  irreproachable." 

The  jury  returned  a  verdict  of  guilty,  and  the  judgment  was 
respitea  until  the  Epiphany  Sessions. 

The  question  for  the  opinion  of  the  Court  of  Criminal  Appeal 
is/whether  the  verdict  of  ^^ guilty"  is  a  right  verdict  upon  the 
evidence. 

Upon  the  verdict  being  returned^  Mr.  Kennedy,  counsel  for  the 
prisoner,  applied  to  the  Court  to  reserve  the  case  for  the  con- 
sideration of  the  Court  of  Appeal,  and  as  I  entertained  considerable 
doubt  whether  the  evidence  was  sufficient  to  support  the  indict- 
ment, and  to  bring  the  case  within  the  scope  of  the  Act  of 
Parliament,  and  had  expressed  that  opinion  to  the  jury,  I  willingly 
acceded  to  the  application  of  counsel,  and  have  now  the  honour 
to  submit  the  case  to  the  consideration  of  the  Court  of  Criminal 
Appeal 

William  Dickens, 

Chairman  of  Quarter  Sessions  for  the 
County  of  Warwick 
Michaelmas  Sessions,  1866. 

Kennedy  for  the  prisoner. — The  first  objection  is  that  you  cannot 
indict  for  obtaining  by  false  pretences  on  an  order  to  make  a  thing.  A 
thing  to  be  made  is  not  a  chattel  within  the  meaning  of  the  statute. 
The  chattel  must  be  in  existence  at  the  time. of  the  making  the 
false  pretence.  [Blackburn,  J. — If  the  thing  is  made  and  the  order 
unrevoked,  ana  the  thing  when  made  is  delivered,  why  is  not  the 
thing  obtained  by  the  false  pretence  ?]  That  depends  on  the  old 
law  which  contemplates  ownership  of  the  thing,  which  could  not 
be  until  it  was  made.  The  stat  24  &  25  Vict.  c.  96,  s.  88,  enacts 
that  whoever  by  false  pretences  shall  obtain  any  chattel,  money, 
or  valuable  securitv.  [Blackburn,  J. — Where  a  swinger  goes 
to  a  tailor  and  by  false  pretences  indii^^es  him  to  make  a  coat,  and 
the  tailor  while  still  under  the  influence  of  the  false  pretences 
delivers  the  coat,  why  is  not  the  coat  obtained  by  false  pre- 
tences?] The  following  authorities  were  then  cited:  Suss,  on 
Crimes,  648,  541,  note  a;  Rex  v.  fVavell  (1  Moo.  C.  C  224.) 
[Blackburn,  J. — If  the  false  pretence  is  continuing,  and  the 
delivery  of  the  thing  is  obtained  thereby,  it  is  immaterid  whether 
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the  thing  was  made  or  not  at  the  time  of  the  making  of  the  false        Bm. 
pretence.]     This  is  like  Reg.  v.  Gardner  (1  Dears.   &  Bell,  4),       HiiNRr 
where  the  obtaining  the  thing  was  held  too  remote  from  the  felse     Martin, 

pretence.      Secondly,  what  took  place  between  the  prosecutor  and        

prisoner  afterwards  when  the  order  was  countermanded  put  an  end 
to  the  charge  of  obtaining  the  same  by  fitlse  pretences,  and  altered  Fakepreunoei. 
the  character  of  the  transaction.  The  original  false  pretence  was 
exhausted.  The  learned  counsel  then  asked  to  have  the  case 
remitted  to  have  some  matters  inserted.  [The  Court  said  that  the 
prisoner  was  not  prejudiced  by  the  omission.] 

BoTiLL,  C.J. — We  are  all  agreed  that  the  conviction  should  be 
affirmed.  In  the  statement  of  the  case,  the  question  reserved  is  as 
follows :  *'  Whether  the  verdict  of  guilty  is  a  right  verdict  upon 
the  evidence."  We  think  it  right  to  mention  that  that  question, 
so  put,  is  not  one  that  can  be  reserved ;  but  treating  it  in  the  only 
way  we  can  entertain  it,  viz.,  whether  there  was  any  evidence  that 
ought  properly  to  have  been  submitted  to  the  jury  on  which 
a  verdict  of  guilty  could  be  found,  we  think  there  was.  There  is 
no  ground  for  remitting  the  case  for  amendment.  The  first  point 
urged  against  the  conviction  was,  that  in  order  to  convict  of 
obtaining  a  chattel  by  false  pretences,  the  chattel  must  be  in 
existence  at  the  time  of  the  making  of  the  false  pretences.  That 
point  was  abundantly  answered  in  the  course  of  the  argument :  it 
IS  just  like  obtaining  a  coat  from  a  tailor  by  false  pretences.  The 
coat  is  not  made  at  the  time  of  the  order,  but  when  made  it  is 
supplied  on  the  faith  of  the  false  pretences  made  when  the  order 
was  given.  No  one  ever  doubted  that  in  such  a  case  the  coat  was 
obtained  by  false  pretences.  Again,  take  the  case  of  an  application 
for  a  loan  of  money,  say  500/.,  on  false  pretences,  the  lender  has  it 
not  about  him  at  the  time  the  false  pretences  are  made,  and  it  may 
be  that  he  obtains  bank  notes  that  are  not  in  issue  at  the  time  of  the 
pretences  made  and  hands  them  over  to  the  borrower.  Can  any 
one  doubt  that  that  would  be  an  obtaining  of  the  money  by  false 
pretences  ?  So  also  if  you  take  the  case  of  minerals,  e,g.,  coals  not 
dug  at  the  time  of  the  making  of  the  false  pretence.  It  seems, 
therefore,  almost  absurd  to  say  that  the  chattel  obtained  must  be 
in  existence  at  the  time  of  the  making  of  the  false  pretences. 
No  doubt  the  false  pretence  must  precede  the  delivery  of  the 
chattel,  and  in  some  cases  a  question  may  arise  as  to  the  time  it 
must  precede  it.  The  test  is  whether  there  is  a  direct  connection 
between  the  delivery  of  the  chattel  and  the  making  of  the  fiilse 
pretence,  or  in  other  words  whether  the  false  pretence  is  a  con- 
tinuing false  pretence.  In  all  cases  that  is  a  question  for  the  jury; 
it  was  so  in  the  present  case  and  we  think  that  they  might  properly 
find  that  the  van  was  obtained  by  false  pretences.  In  Reg.  v. 
Gar dnery  in  the  first  instance,  the  application  was  for  lodgings  only, 
and  after  the  lodgings  had  been  occupied  for  a  week  and  after  the 
false  pretence  had  been  exhausted  as  it  were,  a  fresh  application  was 
made  for  board,  and  that  was  held  too  remote  and  to  be  uncon- 
nected with  the  original   false  pretence.      In  Reg.  v.  Bryant 
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Bmq.  (2  F.  &  V.  567),  the  application  was  for  board  and  lodging  by  false 
Hbnrt  pi'etences,  and  then  some  time  afterwards  there  was  an  application 
Mautin.      ^of  ft  loan  of  sixpence,  and  it  was  argaed  that  the  sixpence  was 

obtained  by  the  original  false  pretences,  but  that  was  just  as  remote 

]^'  as  the  obtaining  the  board  in  Reg.  v.  Gardnery  and  Hill,  J.  disposed 
fake  preiencet,  ^^  ^^^  point  on  that  very  same  ground.  In  the  present  case  the 
false  pretences  were  made  on  giving  the  order  for  the  van,  and 
there  was  evidence  for  the  jury,  although  the  order  was  for  making 
the  van,  that  the  delivery  of  it  was  obtained  by  false  pretences.  It 
was  next  argued  that  what  afterwards  took  place  between  the 
parties  did  away  with  the  charge  of  obtaining  by  false  pretences. 
That  was  for  the  consideration  of  the  jury,  and  it  may  also  have 
weight  as  to  the  amount  of  punishment,  but  it  does  not  render  the 
offence  less  complete. 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 
January  19, 1867. 

(Before  Bovill,  C.J.,  Willeb,  J.,  Channell,  B.,  Blackburn 

and  Lush,  JJ.) 

Reg.  v.  David  Lowrie.  (a) 

Larceni^Indictment'^  Valuable  security — Description —  Variance — 

24  ^  25  Vici.  c.  96,  s.  27. 

An  indictment  under  secU  27  of  the  Larceny  Act  (24  ^  25  Viet.  c.  96), 
for  stealing  a  valuable  security^  should  describe  the  security  in  order 
to  show  that  it  is  within  the  section;  and  a  material  variance  in  the 
proof  is  fatal, 

CASE  reserved  for  the  opinion  of  this  Court. 
David  Liowrie  was  tned  before  me  at  the  last  Michaelmas 
Quarter  Sessions  for  Northumberland. 
The  following  is  a  copy  of  the  indictment : 
"  Northumberland,  to  wit. — The  jurors  for  our  Lady  the  Queen, 
upon  their  oath  present,  that  David  Lowrie,  on  the  13th  day  of 
April,  in  the  year  of  our  Lord  1866,  at  Glanton,  a  certain  valuable 

(a)  Reported  b/  John  Thompsoh,  Esq.,  BunBter-at-Law. 
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security,  to  wit,  an  agreement  between  the  said  David  Lowrie  and       ^>^ 
one  William  Cairns,  whereby  the  said  William  Cairns  was  entitled       da^ 
to  receive  payment  of  certain  sums  of  money,  and  which  said  sums      Lowrie. 
of  money  were  then  due  and  unsatisfied  to  the  said  William  Cairns, 

the  said  security  being  then  and  there  the  property  of  one  John        

Mackintosh,  feloniousfy  did  steal,  take  and  carry  awa;^,  against     Laroniy^ 
the  form  of  the  statute  in  such  case  made  and  provided,  and  ^*'*^"~ 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and      ^^2^ 
dignity."  Mem^lt^. 

Case. 

One  James  Alexander  had  been  tenant  of  a  farm,  William  Cairns 
and  John  Alexander  being  sureties  for  his  rent  James  Alexander 
became  bankrupt,  and  Cairns  and  John  Alexander  put  the  prisoner 
into  the  farm  for  the  remaining  year  of  the  lease,  namely,  from 
May,  1865,  to  May,  1866,  at  a  rent  of  156/.  The  prisoner  entered 
in  May,  1865 ;  the  first  half-year's  rent  was  satisfied  in  November; 
Cairns  said  by  a  distress.  At  the  close  of  March,  1866,  Cairns 
met  the  prisoner  by  appointment  at  his  house,  and  one  John 
Mackintosh,  at  their  request,  wrote  upon  a  piece  of  paper  bearing  a 
penny  stamp  an  agreement  relative  to  the  farm.  Mucxintosh  gave 
evidence  of  what  passed  at  this  interview ;  he  stated  that  he  wrote 
down  upon  the  piece  of  paper  the  terms  agreed  upon  by  Cairns, 
and  the  prisoner  read  them  over  aloud ;  he  then  handed  the  paper 
to  the  prisoner  to  sign,  and  the  latter,  after  signing  it,  handea  it 
to  Cairns,  and  by  him  it  was  redelivered  to  Mackintosh  to  keep 
until  May,  or  until  the  affairs  were  settled.  This  paper  was  what 
the  prisoner  was  charged  with  afterwards  stealing,  and  as  it  was 
not  forthcoming  at  the  trial,  although  the  prisoner  had  notice  to 
produce  it,  secondary  evidence  of  its  contents  was  given. 

Mackintosh  stated  that  he  recollected  a  stipulation  in  it  that 
Cairns  was  to  take  the  crop  and  pay  50/.  for  it,  and  also  a  stipula- 
tion that  Cairns  was  to  pay  a  certain  sum  for  some  fixtures,  but 
he  did  not  recollect  any  stipulation  relative  to  two  sums  of  28/. 
and  7/.  being  made  payable  to  Cairns  instead  of  to  the  prisoner. 
And  on  being  asked  in  cross-examination,  he  said  his  belief  was 
that  there  was  no  such  term  in  the  agreement,  although  there 
might  have  been  other  things  in  it.  (It  appeared  in  the  course 
of  the  case  that  the  prisoner  had  let  a  grass  park  to  one  Robert 
Stafford  for  28/.,  payable  on  May  12,  and  some  stintage  for  7/., 
payable  on  the  same  day.) 

Cairns  stated  that  the  terms  contained  in  the  paper  were :  first, 
that  he  was  to  pay  50^  for  the  right  to  sow  and  reap  the  crop ; 
secondly,  the  two  sums  above  mentioned  were  to  be  received  by 
him,  and  not  by  the  prisoner ;  thirdly,  that  he  undertook  to  pay 
the  half-year's  rent  for  78/.,  due  on  May  12,  in  return  for  the 
crops,  and  the  28/^  to  be  received  from  Kobert  Stafford;  the 
stintage  7/.  had  to  be  accounted  for  when  the  dilapidations  were 
ascertained.  He  made  no  mention  of  any  sum  being  payable  for 
fixtures. 

Cairns  pud  the  78/.  in  June.   Stafford  stated  that  he  had  agreed 
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^'^       with  the  prisoner  for  the  grass  for  2SL,  payable  on  May  l2tb  (but 

Datid       ^^^^  ^^®  prisoner  got  from  him  on  account  242.  on  the  14th  April, 

LowBOb      and  the  balance  on  the  18th  May)^  and  that  he  had  no  notice  of 

— -        any  agreement   between  Cairns  and  the  prisoner  affecting  his 

]^'       bargain  with  the  prisoner,  until  considerably  later  than  the  12th 

Larewy^     May,  and  after  the  rent  of  2%L  had  been  paid  by  him  to  the 

indietment--  prisoner.   No  further  evidence  than  that  of  Cairns  was  given  about 

^'^^^  ^  the  7i  for  stintage. 

A  few  days  after  the  drawing  up  of  the  agreement  Cairns  turned 
off  the  farm  fifty  or  sixty  head  of  cattle  belonging  to  the  above 
John  Alexander,  which  were  on  his  fallow-quarter  for  turnips. 

On  the  13th  April  John  Alexander  and  the  prisoner  called  on 
Mackintosh,  and  Alexander  asked  to  look  at  the  agreement  itself. 
Mackintosh  produced  it  and  read  it  aloud  to  the  two  men,  and 
then  the  prisoner  took  it  out  of  his  hand  and  folded  it  up,  and  put 
it  in  his  pocket,  saying  he  was  going  to  show  it  to  Cairns,  and  he 
and  Alexander  walked  away,  after  Mackintosh  had  again  asked 
prisoner  to  return  it  to  him.  Mackintosh  called  on  the  prisoner 
the  same  evening,  but  he  refused  to  give  it  up.  Cairns  said  the 
prisoner  had  never  offered  to  show  him  the  agreement,  nor  had  he 
seen  it  since  he  had  delivered  it  to  Mackintosh ;  he  also  said  in 
cross-examination  that  he  had  heard  there  was  some  arrangement 
between  the  prisoner  and  John  Alexander  about  feeding  the  latter*s 
cattle  on  the  iarm :  he  admitted  that  his  solicitor  had,  on  his  in- 
structions, commenced  an  action  against  the  prisoner  for  the  second 
half-year's  rent  said  to  have  been  made  the  subject  of  the  agree- 
ment, and  that  such  proceedings  were  still  pending.  Criminal 
proceedings  were  not  commenced  till  the  month  of  August,  when 
an  information  was  laid  by  Cairns,  upon  the  same  day  that  his  son 
was  brought  before  the  magistrates  and  fined  at  the  instance  of 
the  prisoner  for  an  assault  upon  him. 

At  the  close  of  the  above  case  for  the  prosecution  it  was  objected 
for  the  prisoner  by  his  counsel  that  he  could  not  be  legally  con- 
victed upon  the  above  indictment  because : 

1.  The  written  paper  alleged  to  have  been  stolen  by  him  was 
not  a  valuable  security  within  the  27th  section  of  the  24  &  25  Vict, 
c  96 ; 

2.  It  was  not  a  valuable  security  whereby  Cairns  was  entitled 
to  receive  payments  of  certain  sums  of  money,  and  which  said 
sums  of  money  were  then  due  and  unsatisfied  to  the  said  Cairns ; 

3.  It  was  the  prisoner's  own  property  to  which  he  was  entitled 
as  part  owner; 

4.  The  prisoner  was  joint  bailor  of  it,  and  there  was  no  evidence 
of  a  fraudulent  intention  against  the  bailee  in  whom  the  property 
was  laid  in  the  indictment 

I,  however,  left  the  case  to  the  jury,  who  convicted  the  prisoner, 
and  I  admitted  him  to  bail  until  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Beservea  could  be  obtained. 

The  opinion  of  the  Court  is  requested  whether,  on  proof  of  the 
above  facts,  the  prisoner  was  legally  convicted  upon  the  above 
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indictment?    If  the  opinion  of  the  Court  should  be  in  the  affirma-  Keo. 

tive,  the  conyiction  to  be  affirmed;   if  in  the  negative,  to  be  dayid 

quashed.  Lowbib. 

Chablbs  Wm.  Orde,  — 

Chairman  of  the  Court  of  Quarter  Sessions  for  the  ' 

County  of  Northumberland.  Larcmp-^ 

"  Inawtment — 

Greenhow  for  the  prisoner.  —  First,  this  was  not  a  valuable  "^£Jbu 
security  within  the  meaning  of  sect.  27  of  the  Larceny  Act  tecwUjf. 
(24  &  26  Vict  c.  96).  Assuming  after  verdict  that  Cairns* 
account  of  the  nature  of  the  agreement  is  to  be  accepted  as  the 
true  one,  still  this  is  not  a  valuable  security,  as  denned  by  the 
interpretation  clause,  sect.  1,  of  that  statute.  Without  it  comes 
within  the  branch  of  that  clause  which  says  that  the  term  **  valu- 
able security"  shall  include  any  *^  debenture,  deed,  bond,  bill, 
note,  warranty  order,  or  other  security  whatsoever  for  money,  or 
payment  of  money,"  ^^  and  any  document  of  title  to  lands  or  goods 
as  before  defined,"  there  are  no  words  to  include  it.  It  was  an 
agreement  that  entitled  Cairns  to  receive  28/.  for  agistment  of 
cattle.  It  was  a  chose  in  action.  [Lush,  J. — No  one  bound 
himself  by  that  document  to  pay  Caims  282.]  No.  It  was  an 
executory  instrument ;  Cairns  was  bound  to  pay  the  rent  of  the 
farm  before  he  became  entitled  to  receive  the  money  for  the  agist- 
ment of  the  cattle.  It  is  like  the  case  of  Reff.  v.  Mote  Watts 
(1  Dears.  C.  C.  326;  6  Cox  Crim.  Cas.  304),  where  the  prisoner 
was  indicted  for  stealing  a  piece  of  paper  on  which  was  written  a 
building  agreement,  no  stamp  being  affixed  to  it,  and  this  was  held 
not  to  be  the  subject  of  larceny;  Lord  Campbell,  C.J.,  there 
saying,  *^  strictly  speaking,  the  instrument  is  certainly  not  a  chose 
in  action,  but  evidence  of  it,  and  the  reason  of  the  common  law 
rule  seems  to  be  that  stealing  the  evidence  of  the  right  does  not 
interfere  with  the  right  itself— /m*  non  in  tabulis.^  [BoviLL,  C.J. 
—In  Reg.  v.  Walter  Watts  (2  D.  &  P.  14 ;  4  Cox  Crim.  Cas.  336) 
it  was  held  that  an  indictment  for  stealing  a  piece  of  paper 
which  was  a  cheque  could  be  supported,  the  cheque  having  been 

f>aid,  and  the  only  value  being  that  of  paper.  Lush,  J. — The 
eading  character  of  this  agreement  is  the  taking  of  the  farm.] 
This  is  more  like  a  document  of  title  to  land  than  anything  else, 
but  that  is  excluded  from  sect.  27,  on  which  this  indictment  is 
framed.  On  the  facts  it  appears  that  the  rent  was  not  due  and 
payable  until  12th  May,  and  the  agreement  was  stolen  in  April, 
so  that  the  monev  was  not  then  due  as  alleged  in  the  indictment. 
Secondly,  the  pnsoner  was  part  owner  of  the  document.  It  is  a 
contract  with  the  prisoner  only,  and  he  was  in  possession,  and  he 
could  not  therefore  be  guilty  of  stealing  it  (Koscoe  Crim.  Evid.  597, 
6th  edit.;  Reg.  v.  Wilkinson^  Bus.  &  Ry.  471).  Mackintosh  had 
no  interest  in  the  document,  and  as  against  him  the  prisoner  could 
not  commit  larceny  in  taking  it.  It  is  laid  in  the  indictment  as 
the  property  of  Mackintosh.  Then  it  is  described  as  a  security 
for  the  payment ;  that  means  a  security  matured  at  the  time,  or 
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^■<'*        one  which  time  will  render  mature ;  but  this  document  was  not 
David       ^^®  ^^  ^^^^  character.  Lastly^  in  no  sense  could  this  be  considered 

Lowrib.      as  a  case  of  larceny  under  the  Bailee  Act. 
^^  Foster  Campbell  in  support  of  the  conviction. — This  agreement 
.'       comes  within  the  definition  of ''  valuable  security  "  in  the  Larceny 

Larceny^    Act.      It  IS  evidence  of  the  title  of  Cairns  to  the  payment  of 
n^^nlf  °^^"^y*    [Lush,  J.— Would  a  covenant  for  the  payment  of  money 

*^i^fo  be  a  security  for  money  within  the  Act  ?]  It  is  submitted  that  it 
uowriiff.  would  just  as  much  as  a  bond,  which  is  one  of  the  things  expressly 
included  in  the  term  by  the  Act.  [Blackburn,  J. — ^Why  should 
not  a  document,  evidencing  a  right  to  an  accruing  sum,  be  a 
valuable  security?]  This  is  an  equitable  assignment  of  money 
accruing  due  from  Stafford.  Secondly,  the  prisoner,  even  if  a 
-  joint  bailor  of  the  document,  could  be  guilty  of  larceny  {^Reg.  v« 
fVebsteVy  31  L.  J.  185,  M.  C. ;  9  Cox  Crim.  Gas.;  Reg,  v.  Burgess, 
9  Cox  Crim.  Cas. ;  2  Russell  on  Crimes,  286,  ed.  1866).  Then 
as  to  the  description  of  the  document  in  the  indictment.  All  the 
words  after  the  videlicet  may  be  treated  as  surplusage  and  struck 
out,  and  then  the  charge  will  be  for  stealing  a  valuable  security 
only.  Without  the  agreement  Cairns  could  not  get  the  money 
from  Stafford ;  the  act  of  taking  it  prevented  Cairns  getting  it, 
and  there  was  therefore  some  evidence  of  a  felonious  intent. 

Greenhow  in  reply. — The  words  under  the  videlicet  are  material. 
For,  if  the  charge  had  been  general  for  stealing  a  valuable  security, 
the  prisoner  would  have  been  entitled  to  particulars.  Having 
chosen  to  give  a  description  of  the  document,  they  must  prove  it 
as  laid.  At  the  most  this  was  an  agreement  for  the  sale  of  crops 
to  be  grown  infuturo, 

BoviLL,  C.tT — This  is  an  indictment  under  the  Larceny  Con- 
solidation Act  for  stealing  a  certain  valuable  security.  The 
interpretation  clause  enacts  that  the  term  ^Waluable  security" 
shall  include  among  other  things  ^^  order  or  other  security  what- 
soever for  money  or  for  payment  of  money,  and  any  document  of 
title  to  lands  or  goods  as  hereinbefore  defined."  The  indictment  is 
framed  upon  sect.  27,  '^ whosoever  shall  steal  any  valuable  security 
other  than  a  document  of  title  to  lands  shall  be  guilty  of  felony." 
It  was  necessary  to  show  what  kind  of  valuable  security  it  was  to 
bring  it  within  sect.  27,  and  therefore  the  indictment  gives  a 
description  of  what  nature  it  is.  The  indictment  describes  it  as  an 
agreement  by  which  Cairns  was  entitled  to  receive  payment  of 
certain  suras  of  money.  The  prosecutor  is  bound  by  that  descrip- 
tion, and  the  document  so  described  must  be  proved.  Now  the 
question  is,  was  there  evidence  to  support  that  description  ?  We 
are  of  opinion  that  the  averment  was  not  supported  by  the 
evidence.  The  document  in  question  appeared  to  be  an  agreement 
by  which  Cairns  was  to  sow  and  reap  the  crop,  and  to  pay  the  half- 
year's  rent,  and  to  receive  two  sums  of  28/.  and  7/.,  which  were 
payable  from  Stafford  to  the  prisoner.  Now  Stafford  had  no  notice 
of  the  alleged  agreement  between  Cairns  and  the  prisoner,  and  by 
virtue  of  the  agreement  itself  the  prosecutor  was  not  entitled  to 
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receive  the  two  sums  from  Stafford.     Then  again,  the  indictment  ^^' 

states  that  the  two  sums  were  then  due 'and  unsatisfied^  that  is,  at  david 

the  time  of  the  stealing:   but  the  evidence  shows  that  they  were  Lowrib. 
not  then  due.     Therefore,  the  indictment  was  not  proved,  and  the 
conviction  cannot  be  maintained.      An  important  question  was 

raised  as  to  the  meaning  of  the  term  **  valuable  security  "  in  this  Larcmy^ 

section,  but  from  the  view  we  have  taken  it  is  unnecessary  to  /»«'«^»«^— 

consider  that.  ^^2^^ 

CanvictUm  reversed^  seomHif. 


1867. 


COURT  OF  QUEEN'S  BENCH. 

Jan.  16,  1867. 

(Before  Cockbubk,  C.J.,  Blackburn,  Mellor,  and  Lush,  JJ.) 

Hornby  (app.)  v.  Close  (resp.)  (a) 

Friendly  society — Trades  union — Rules  in  restraint  of  irade — lUegaUty 
— 18  ^19  Vict.  c.  63,  sects,  9  and  44 — Misappropriation  of  Junds  by 
members — Summary  jurisdiction  of  jfuHces  under  sect.  24. 

A  mutual  society  which,  in  addition  to  the  rules  for  the  bond  fide  mutual 
relief  of  sich  members,  and  for  other  ordinary  purposes  of  a  friendly 
society,  includes  also  rules  for  the  encouragement,  relief,  and  mainten* 
ance  of  men  on  strike,  is  not  a  friendly  society  within  the  meaning  of 
sects.  9  and  44  of  the  Friendly  Societies  Act  (18  ^  19  Vict.  c.  6S),  first, 
because  such  last-mentioned  purposes  are  not  analogous  to  those  of 
friendly  societies  properly  so  called ;  and,  secondly,  because  such  pur* 
poses  are  those  of  a  trade  union,  and  are  illegal  as  being  in  restraint 
of  trade ;  consequently,  the  summary  jurisdiction  given  to  the  justices 
by  sect,  24  of  the  said  Act  does  not  apply  to  cases  of  fraud  or  mis- 
appropriation  of  the  funds  of  such  a  society  on  the  part  of  any  of  its 
members. 

QtUBrcj  whether  J  though  illegal  in  the  sense  that  no  action  could  be  main- 
tained  on  any  matter  of  contract  arising  out  of  them,  such  rules  are 
illegal  so  as  to  render  t/ie  members  of  the  society  criminally  responsible  f 

Hilton  V.  Eckersley,  in  error  (6  E.  4r  B.  47  ;  25  L.  J.  199,  Q.  B.),  com- 
mented  on  and  followed. 

SPECIAL  case  stated  bj  two  justices  of  the  peace  for  the 
West  Riding  of  Yorkshire,  under  20  &  21  Vict.  c.  43,  s.  2,  for 
the  opinion  of  tne  Court  of  Queen's  Bench  on  a  question  of  law 
which  arose  as  hereinafter  stated. 

(o)  BaporUd  by  Jomr  TBOMraoii,  Esq.,  Birmfe«-at-Law. 
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HoRHBT(*pp.)     The  respondent  was  summoned  before  the  said  jastioes  at  Brad- 
CLoaa'cresp.)  ^?^>  ^^  ^^^  West  Biding,  on  the  12th  Jan.  1866,  upon  the  informa- 

tion  of  the  appellant,  a  boiler  maker,  and  the  president  of  the 

^^-  Bradford  Branch  Society  of  the  United  Order  of  Boiler  Makers  and 
jTriendfy  ^^^^  ^^^P  Buildcrs,  on  behalf  of  the  said  society  (a  copy  of  the  rules 
toeieiy^  of  which  socicty  have  been  duly  deposited  with  the  Registrar  of 
^Tf^^  Friendly  Societies  in  England  pursuant  to  the  statute,  &c),  charg- 
^•^•'"  •  ing  that  the  respondent,  "on  the  16th  Dec.  1865,  being  then  and 
there  a  member  of  the  said  society,  and  having  in  his  possession 
certain  moneys  of  the  said  society  amounting  to  the  sum  of 
2A.L  \%8.  5\d,y  did  then  and  there  unlawfully  withhold  the  same  from 
the  said  society,  and  from  thence  hath  continued  to  withhold  the 
same  contrary  to  the  form,  Ac."  At  the  hearing  of  the  summons  by 
the  said  justices  on  the  15th  Jan.  1866,  the  charge  against  the 
respondent  as  laid  in  the  information  was  fully  proved,  but  his 
attorney  contended  that  the  said  society  was  not  a  society  within 
sect  44  of  18  &  19  Vict.  c.  63,  and  further  that  it  was  a  society 
established  for  purposes  which  are  illegal,  being  against  public 
policy,  in  restramt  of  trade,  and  depriving  the  workman  of  the 
free  use  of  his  own  will  in  the  employment  of  his  labour,  and 
also  in  restraining  him  from  getting  employment  or  continuing  in 
employment,  or  obtaining  emplovment  for  a  non-member  of  the 
society;  and  lastly,  that  the  society  was  an  organisation  for  or 
tending  to  the  encouraging  and  maintaining  of  strikes ;  and  in 
support  of  these  objections  he  called  the^justices'  attention  to  the 
following  passages  in  the  printed  rules  and  regulations  of  the 
society,  namely : 

"  Rule  XXVIII. — Piecework — Piecework  disputes  and  benefits 

from  (contingent  fund. 

^^  Sect*  1. — That  in  districts  where  members  are  compelled  to 
work  piecework,  and  it  be  proved  to  the  satisfaction  of  the  execu- 
tive council  that  the  firm  is  reducing  the  prices  below  the  usual 
and  reasonable  prices,  they  shall  allow  the  men  resisting  the 
reduction,  Is.  per  week  for  two  weeks  after  being  out  six  days ; 
after  which  time  they  shall  receive  travelling  cards  according  to 
rule  20. 

**  Sect  2. — That  any  member  or  members  in  a  shop,  either  on 
piecework  or  day-work,  where  a  dispute  arises  connected  with  our 
trade  or  society,  no  member  or  members  shall  be  allowed  to  call  at 
such  shop  or  shops  after  being  made  acquainted  with  such  dispute ; 
or  for  doing  so,  to  be  fined  the  sum  of  10«. ;  and  that  any  member 
of  this  society,  either  angle-iron  smith,  plater,  riveter,  or  holder-up, 
encouraging  any  holder-up  or  labourer  to  violate  this  rule  by 
allowing  him  to  practise  with  his  tools,  or  otherwise  instructing 
him  in  other  branches  of  the  trade  contrary  to  these  rules,  shall, 
on  proof  thereof,  be  fined  for  the  first  offence  5^.,  for  the  second 
10«.,  and  for  the  third  be  expelled  the  society. 
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**  Rule  XXIX.— Disputes  on  day-work  and  benefiU.  Hobhbt  (app. 

^*  Sect.  1. — Should  a  dispute  arise  in  any  shop,  the  members  of  closb  (nep.) 

that  shop  shall  make  it  known  to  their  branch,  vifhich,  if  it  only        

affects  the  interests  of  two  or  three  members,  such  branch  to  have       ]^^ 
to  settle  it,  and  grant  to  members  wishing  to  travel  VZs,  cards,  or      Fyt^dlg 
I2s.  per  week  donation.     But  should  a  general  dispute  arise  in      .*«*^~. 
any  shop  which  cannot  be  amicably  settl^  by  the  branchy  it  shall  ^^^^^^^ 
be  referred  to  the  executive  council,  who  shall  give  them  instruc- 
tions on  the  subject.      All  members  losing  their  employment 
through  such  disputes,  after  being  sanctioned  by  the  executive, 
shall  receive  the  sum  of  I2s,  per  week  so  lono^  as  they  remain  out 
of  employment*    This  rule  to  be  applied  to  all  disputes  excepting 
the  settlement  of  piecework  prices. 

*'  Rule  XLIL 

*^  Sect  1  (part  of). — Any  member  using  his  influence  to  obtain 
employment  for  a  non-member  shall  be  fined  for  such  offence  lOs, 

"Rule  XX. 

"  Sect.  4. — Any  member  leaving  his  employment  on  his  own 
responsibility  to  seek  for  other  employment,  shall  not  be  entitled 
to  travelling  relief  until  he  has  again  been  in  employment  one 
month." 

The  justices  were  of  opinion  that  the  objections  raised  by  the 
respondent's  attorney  were  valid,  that  the  society  in  question  was 
not  «vithin  sect.  44  of  18  &  19  Vict.  c.  63,  and  that  the  rules  of 
the  society  showed  or  set  forth  an  illegal  purpose,  and  consequently 
they  dismissed  the  complaint. 

The  appellant  being  dissatisfied  with  this  decision  of  the  justices, 
the  present  case  was  stated  as  above  mentioned. 

Appellant's  points  for  argument: — 1.  That  the  magistrates 
ought  to  have  made  an  order  against  the  respondent  upon  the  said 
information  under  sect.  24  of  18  &  19  Vict.  c.  63.  2.  That  the 
said  society  was  established  for  some  of  the  purposes  mentioned  in 
sect.  9  of  the  said  statute.  3.  That  the  said  society  was  established 
for  purposes  which  are  not  illegal,  and  so  came  within  sect.  44  of 
the  said  statute. 

The  following  are  the  sections  of  the  statute  (18  &  19  Vict, 
c  63,  to  consoUdate  and  amend  the  laws  relating  to  friendly 
societies)  which  were  referred  to  in  argument,  and  are  material  to 
the  case  ;— 

**  Sect.  9. — It  shall  be  lawful  for  any  number  of  persons  to  form 
and  establish  a  friendly  society  under  the  provisions  of  this  Act, 
for  the  purpose  of  raising  by  voluntary  subscriptions  of  the  mem- 
bers thereof,  with  or  without  the  aid  of  donations,  a  fund  for  any 
of  the  following  objects,  that  is  to  say : 

'*  1.  For  insuring  a  sum  of  money  to  be  paid  on  the  birth  of  a 
member's  child,  or  on  the  death  of  a  member,  or  for  the  funeral 
expenses  of  the  wife  or  child  of  a  member. 

**  2.  For  the  relief  or  maintenance  of  the  members,  their  husbands, 
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HoBHBT  («pp.)  wives,  children,  brothers,  sisters,  nephews,  or  nieces  in  old  age, 
Cu)8B''cre8p.)  sickness,  or  widowhood,  or  the  endowment  of  members  or  nomi- 

nees  of  members  at  any  age. 

.1867.  «  3.  For  any  purpose  which  shall  be  authorised  by  one  of  Her 

Friendly      Majesty's  Principal  Secretaries  of  State,  or  in  Scotland  by  the 
todefy--     Lord  Advocate^  as  a  purpose  to  which  the  powers  and  facilities  of 

\AiUapplicaiion  this  Act  ought  to  be  extended And  if  such  persons  so 

o/fm  «.  intending  to  form  and  establish  such  society,  shall  transmit  rules 
for  the  government,  guidance,  and  regulation  of  the  same  to  the 
registrar  aforesaid,  and  shall  obtain  his  certificate  that  the  same 
are  in  conformity  with  the  law  as  hereinafter  mentioned,  then  the 
said  society  shall  be  deemed  to  be  fully  formed  and  established 
from  the  date  of  the  said  certificate. 

*^  Sect.  24. — If  any  officer,  member,  or  other  person,  being  or 
representing  himself  to  be  a  member  of  such  society,  or  the 
nominee,  executor,  administrator,  or  assignee  of  a  member  thereof, 
or  any  person  whatsoever,  by  false  representation  or  imposition, 
shall  obtain  possession  of  any  moneys  ....  or  other  effects  of  such 
society,  or  having  the  same  in  his  possession^  shall  withhold  or 
misapply  the  same,  or  shall  wilfully  apply  any  part  of  the  same  to 
purposes  other  than  those  expressed  or  directed  in  the  rules  of 
such  society,  or  any  part  thereof,  it  shall  be  lawful  in  England  for 
any  justice  of  the  peace,  acting  in  the  county  or  borough  in  which 
the  place  of  business  of  such  society  shall  be  situated,  upon 
complaint  made  by  any  person  on  behalf  of  such  society,  to  sum- 
mon the  person  against  whom  such  complaint  is  made  to  appear  at 
a  time  and  place  to  be  named  in  such  summons;  and  any  two 
justices,  present  at  the  time  and  place  mentioned  in  such  summons, 
shall  proceed  to  hear  and  determine  the  said  complaint,  in  manner 
directed  by  II  &  12  Vict.  c.  43;  and  if  the  said  justices  shall 
determine  the  said  complaint  to  be  proved  against  such  person, 
they  shall  adjudge  and  order  him  to  deliver  up  all  such  moneys, 
&C.,  to  the  society,  or  to  repay  the  amount  of  money  applied 
improperly,  and  to  pay,  if  they  think  fit,  a  further  sum  of  money 
not  exceeding  20/.,  together  with  costs  not  exceeding  20^.,  and  in 
default  of  such  delivery  of  accounts,  or  repayment  of  such  amount 
of  money,  or  payment  of  such  penalty  and  costs  aforesaid,  the  said 
justices  may  order  the  said  person  so  convicted  to  be  imprisoned 
in  the  common  gaol  or  house  of  correction  with  or  without  hard 
labour  for  any  time  Hot  exceeding  three  months." 

"  Sect.  44. — In  the  case  of  any  friendly  society  established^rany 
of  the  purposes  mentioned  in  sect.  9  of  this  Acty  or  for  any  purpose  which 
is  not  illegal^  having  written  or  printed  rules,  whose  rules  have  not 
been  certified  by  the  registrar,  provided  a  copy  of  such  rules  shall 
have  been  deposited  with  the  registrar,  every  dispute  between  any 
member  or  members  of  such  society  and  the  trustees,  treasurer,  or 
other  officer,  or  the  committee  of  such  society,  shall  be  decided  in 
manner  hereinbefore  provided  with  respect  to  disputes,  and  the 
decision  thereof  in  the  case  of  societies  to  be  established  under  this 
Act^  and  the  sections  in  this  Act  provided  for  such  decision,  and 
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also  the  section  in  this  Act  which  enacts  a  punishment  in  case  ^HoBHBT(app.) 
fraud  or  imposition  by  an  officer^  member ^  or  person^  shall  be  applicable  Qy^^'(j^^\ 

to  such  uncertified  societies.    Provided  always  that  nothing  herein        

contained  shall  be  construed  to  confer  on  any  such  society  whose        i^^^* 
rules  shall  not  have  been  certified  by  the  registrar,  or  any  of  the      FHmdhi 
members  or  officers  of  such  society ,  any  of  the  powers,  exemptions,      society-^ 
or  facilities  of  this  Act,  save  and  except  as  in  and  by  this  section  is  Miiap]^^on 
expressly  provided."  offmdt. 

The  following  rules  were  also  read  or  referred  to  in  the  argu- 
ment as  material : — 

^'Bule  1,  sect.  2.  That  the  society  be  instituted  for  the  mutual 
relief  of  its  members  when  out  of  employment,  or  in  sickness,  the 
burial  of  their  dead,  and  other  benevolent  purposes  as  set  forth  in 
these  rules. 

^*  Bule  14.  Appointing  a  surgeon  to  each  branch,  to  attend 
members  and  find  medicine,  and  &dng  his  salary. 

^*  Rules  16,  17,  18,  and  19.  Regulating  the  relief^  &a  to  sick 
members 

^^Rule  20.  Any  member  thrown  out  of  employment  through 
depression  of  trade,  or  circumstances  satisfactory  to  the  members 
of  his  branch,  to  receive  a  travelling  certificate,  and  travelling 
relief  of  \s.  Bd.  a  day.  Any  member  losing  employment  through 
drunkenness,  or  leaving  employment  on  his  own  responsibility,  to 
be  disqualified  for  travelling  relief  for  a  specified  time. 

''Rule  22.  Scale  of  bonuses  to  disabled  members. 

"  Rule  23.  Superannuations  in  old  age." 

MelKsh^^  Q.C.  (with  him  Macnamara)  for  the  app^ant. — This  is 
an  uncertificated  society,  which  has  complied  with  the  provisions 
of  sect.  44  of  the  Act  by  depositing  its  printed  rules  with  the 
registrar,  and  one  of  the  consequences  of  so  doing  is  that  it  may 
avail  itself  of  the  summary  jurisdiction  provided  by  sect.  24  for 
the  punishment  of  any  member  guilty  of  fraud  or  misappropriation 
of  funds.  Sect.  9  is  a  key  to  sect.  44,  and  the  sole  question  is, 
whether  the  society  is  established  for  any  of  the  purposes  mentioned 
in  sect  9,  or  for  any  purpose  not  illegal  within  sect.  44.  [Mel- 
lob,  J. — That  must  be  for  any  analogous  purpose.]  No  doubt. 
It  is  necessary  to  go  to  the  root  of  the  matter  and  read  the 
rules.  It  is  clear  from  sect.  2  of  rule  1  that  all  the  objects  were 
directly  within  sect.  9  of  the  Act,  except  the  relief  of  members 
when  out  of  employment,  but  that  was  a  benevolent  and  an 
analogous  addition.  [Cogkburn,  C.J. — Relief  when  out  of 
employment  simply  would  be  analogous ;  but  whether  it  be  so,  in 
cases  where  members  are  forced  out  of  employment  by  the  very 
rules  themselves,  may  well  be  a  question.  Lush,  J. — The  pur- 
pose must  be  both  analogous  and  not  illegal.]  The  14th  rule 
appointing  a  surgeon,  and  the  four  following  rules  regulating  the 
relief  to  be  given,  show  a  bond  fide  provision  for  all  sick  mem- 
bers, and  with  rules  20,  22,  and  23,  are  clearly  within  the 
ordinary  and  benevolent  scope  of  a  friendly  society.  There  is 
nothing  objectionable  in  a  rule  providing  that  drunkenness  or  a 
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HoBMBT  (tpp.)  wilful  leaving  employment  should  incur  the  forfeiture  of  travel- 
Cu>8B*(resp.)  ^^°8  relief.     [Oockbubn,  C.J. — Looking  at  the  whole  scope  of 

these  rules  it  is  clear  to  me  that  the  purpose  of  the  society  is  two- 

1867.  fold.  No  doubt  one  of  its  purposes  is  the  ordinary  one  of  a 
jrJTjjj^  charitable  society  properly  so  called^  but  at  the  same  time  it  is 
tocutp--  impossible  not  to  see  that  it  has  another  purpose^  namely,  that  of 
'*'*TS^*^  a  trades  union,  and  the  controlling  the  whole  body,  and  getting 
qf/knds,  ^j^^  dominion  over  their  actions.]  The  objectionable  rule  is  No. 
28,  but  if  workmen  out  of  employment  are  to  be  allowed  anything 
at  all,  is  it  not  necessary  that  some  one  or  more  persons  should 
have  the  power  of  deciding  or  forming  a  judgment  whether  they 
are  out  of  employment  satisfaciorily  9  [Uogkbubn,  G.J. — 
Taking  rules  28  to  31  inclusive,  they  are  all,  more  or  less^  in 
restraint  of  trade,  and  therefore,  though  their  purpose  may  be 
*'  analogous,"  as  being  in  a  sense  charitable,  they  are  still  *^  illegal" 
though  not  of  necessity  criminally  so.]  The  main  bond ^fide  objects 
and  purposes  of  the  society  are  benevolent,  and  it  is  contended 
that  the  addition  of  these  few  rules,  regulating  the  terms  of  work, 
do  not  so  alter  or  affect  the  general  nature  and  character  of  the 
society  as  to  render  it  illegal,  or  place  it  without  the  provisions  of 
the  Act.  [Blackburn,  J. — Can  you  call  it  a  benevolent  purpose 
to  fine  a  member  who  aids  a  friend  who  is  not  a  member?] 
No  one  appeared  on  the  part  of  the  respondent. 
CoCKBUBN,  C.J. — I  think  we  ought  not  to  hesitate  for  a 
moment  in  saying  that  the  magistrates  have  been  perfectly  right 
in  considering  that  this  society  does  not  come  within  the  purview 
of  the  Friendly  Societies  Act  of  the  18  &  19  Vict,  c  63,  so  as  to 
give  the  magistrates  jurisdiction.  I  quite  agree  with  Mr.  Mellish, 
supposing  the  main  purpose  of  this  society  to  be  that  of  a  benevo- 
lent society  coming  witnin  the  9th  section;  that  it  would  not  be 
because  there  might  be  one  or  more  rules  going  a  little  more  or 
less  beyond  that  object,  that  therefore  we  ought  to  say  it  is  not  a 
society  within  the  Act.  But  here  we  find  the  very  purpose,  and 
the  existence  of  this  society  is  not  merely  that  of  carrying  out 
those  objects  for  which  benevolent  societies,  properly  so  called,  are 
established,  but  for  carrying  out  the  purposes  of  a  trades  union. 
Now,  under  that  term  '^  trades  union  "  is  generally  understood  a 
combination  by  which  the  men  bind  themselves  not  to  work  except 
under  certain  conditions,-  and  to  support  one  another  in  the  event 
of  their  being  out  of  employment  in  conforn^ity  with  the  wishes 
and  interests  of  the  body  at  large  of  which  the  individual  is  a 
member.  I  am  very  far,  indeed,  from  saying  that  a  trades  union, 
constituted  for  such  a  purpose,  would  bring  those  who  are  mem- 
bers of  it  within  the  criminal  law ;  but  inasmuch  as,  in  all  the  cases 
of  trades  unions  that  have  come  under  my  observation,  there  are 
always  rules  and  regulations  that  operate  in  restraint  of  trade,  then 
on  the  same  principle  as  that  on  which,  in  the  case  of  Hilton  v. 
JEckersUy,  in  error  (6  E.  &  B.  47  ;  25  L.  J.  199,  Q.  B.),  the  coni- 
bination  of  the  masters,  to  employ  only  men  who  satisfied  certain 
conditions^  was  held  by  the  Court  of  Error^  confirming  the  decision 
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of  this  Court,  to  be  not  criminally  illegal,  but  so  far  illegal,  in  Hombt  (ipp.) 
respect  to  civil  rights  and  obligations,  that  the  breach  of  an  agree-  CLosa'crMp.) 

ment  founded  on  them  could  not  be  enforced  in  a  court  of  law,        

I  think  here  one  of  the  main  objects  of  this  society  is,  to  con-  ^^^ 
stitute  a  society  for  the  purposes,  and  to  carry  out  the  objects  Pnend^ 
of  a  trades  union,  and  that  it  is  illegal  to  the  extent  and  in  socUtit— 
the  sense  of  the  decision  of  that  case.  There  are  here  so  many  ^*y^^^ 
of  the  rules  operating  in  restraint  of  trade  that,  if  a  civil  ^^ 
action  had  been  brought  upon  them — that  is  to  say,  upon  a  matter 
of  contract  or  obligation  arising  out  of  or  involved  in  them— 
there  can  be  no  doubt  that  they  would  have  been  held  to  be  in 
restraint  of  trade,  and  therefore  illegal,  and  that  they  could  not 
be  recognised  or  enforced  in  any  such  action.  I  think,  therefore, 
for  two  reasons,  that  it  is  impossible  to  hold  that  this  case  comes 
within  the  44th  and  9th  sections  of  the  Friendly  Societies  Act. 
In  the  first  place,  because  the  purposes  for  which  a  trades  union  is 
organised  are  not  analogous  purposes  to  those  for  which  benevo- 
lent societies,  properly  so  called,  are  constituted ;  and  secondly, 
because,  although  the  members  may  not  be  criminally  responsible 
for  these  arrangements  among  themselves,  and  although  there  may 
be  rules  and  regulations  and  agreements  to  which  they  may,  if 
they  think  proper,  subiect  themselves  with  a  view  to  their  common 
incorporation,  yet  sucn  rules,  being  in  restraint  of  trade,  are  by 
the  law  of  the  land  illegal.  This  is  not  ,for  a  purpose  coming 
within  the  scope  of  the  18  &  19  Vict  o.  63,  and  moreover  is  in 
such  a  sense  illegal,  that  it  would  be  impossible  to  say  that  the 
terms  of  the  44th  section,  by  which  section  all  illegal  associations 
are  excluded,  are  applicable  to  it.  I  think  the  magistrates  were 
right  in  deciding  that  the  case  did  not  come  within  the  Act  of 
Parliament. 

Blagkbubk,  J. — I  am  of  the  same  opinion ;  and  think  that  the 
magistrates  had  no  jurisdiction  to  convict  this  person,  unless  the 
society  was  within  the  44th  section,  which  says,  '^That  in  the 
case  of  any  friendly  society  established  for  any  of  the  purposes 
mentioned  in  sect.  9  of  this  Act " — which  £  may  say  are,  shortly, 
the  purposes  of  what  I  understand  to  be  a  friendly  society — '*  or 
for  any  purpose  which  is  not  illegal,"  having  written  or  printed 
rules,  whose  rules  have  not  been  certified,  then  it  may  be  enforced. 
Now  it  has  been  properly  admitted  by  Mr.  Mellish  that  on  the 
construction  of  such  an  Act  as  this,  though  the  words  are  '*  for  any 
purpose  which  is  not  illegal,"  which  may  be  in  one  sense  taken  to 
include  every  purpose  which  is  not  illegal,  yet,  in  construing 
general  statutes,  and  indeed  in  construing  all  documents,  words 
cannot  be  taken  to  have  that  extensive  meaning.  For,  if  so,  all 
they  have  previously  said  in  enumerating  various  cases  would  in 
that  case  be  quite  superfluous ;  but  when,  in  enumerating  cases 
of  a  particular  sort,  the  Act  says  ^^  or  for  any  purpose,"  it  means 
any  aiialogous  purpose — purposes  of  such  a  nature  as,  though 
not  named  among  the  rest,  are  yet  analogous  to  them.  Taking  it 
in  that  way,  comes  the  first  question.  Is  it  any  purpose  in  that 
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HoiuiBT  (^p.)  sense  analogous  to  the  "  friendly  societies' "  purpose  ?    I  think  I 
Close  (ratp.)  ^^7  ^^7  ^^  once,  the  obiects  here  are  for  purposes  that  are  gene- 

rally  understood  to  be  those  of  a  trades  union.     I  quite  agree  with 

^^*  m^  Lordf  and  I  do  not  think  it  necessary  to  repeat  what  he  has 
Pf.fgnjh.  Bald,  that  purposes  that  are  generally  understood  to  be  what  we 
aoeiety-^  may  Call  tnosc  of  trades  unions  are  not  analogous  to  the  purposes 
-^^^w*^'"^  that  are  generally  included  in  a  friendly  society.  It  would  not 
ofjunOM.  fQijQ^  because  there  are  some  little  inaccuracies  or  deviation  from 
the  purposes  analogous  to  those  of  a  friendly  society  that  therefore 
that  society  could  not  be  within  the  section;  a  little  deviation 
from  such  purposes  would  not,  as  far  as  that  goes,  prevent  its  being 
for  a  purpose  analogous^  if  it  was  mainly  analc^ous ;  but  then  as 
to  that  it  is  a  (question  of  more  or  less,  and  looking  at  these  rules  I 
think  the  magistrates  were  ouite  justified  in  coming  to  the  con- 
clusion that  the  main  object  of  the  society  was  that  of  a  trades  union, 
and  not  a  friendly  society,  and  therefore  that  the  purpose  of  it  is 
not  a  purpose  analogous.  Further  than  that,  I  may  say  that  I 
think  its  purpose  is  illegal,  but  upon  that  I  do  not  go  at  all  further 
than  the  Court  of  Exchequer  Chamber  went  in  HiSon  v.  JSckersley. 
I  think,  if  I  remember  rightly,  that  the  judges  in  the  Exchequer 
Chamber  carefully  guard  tnemselves  against  saying  one  way  or  the 
other  whether  it  would  be  illegal,  in  such  a  sense  as  that  the 
members  might  be  indicted  for  conspiracy  or  not,  and,  as  far  as  I 
am  concerned,  I  wish  to  leave  it  untouched,  not  saying  that  I 
think  that  an  indictment  for  conspiracy  would  lie,  but  leaving  that 
to  be  considered  when  the  question  arises,  but  illegal  in  the  sense 
that  it  would  be  void  ;  and  this  I  hold  on  the  authority  of  Hilton 
y.  Eckersley^  and  also  because  my  own  judgment  goes  completely 
along  with  the  judgment  in  that  case,  and  especially  in  that  of  the 
late  Crompton,  J.  in  the  court  below ;  and  being  illegal  in  that  sense, 
I  am  inclined  to  think  that  a  very  small  amount  of  illegality  of 
that  sort  would  affect  the  whole  matter,  and  take  the  case  out  of 
the  statute.  It  is  not,  however,  necessary  to  decide  that,  because 
here  the  magistrates  have  found,  and  are,  I  think,  quite  justified  in 
finding  that,  looking  at  these  rules,  it  was  by  no  means  a  small  and 
incidental  illegality  tacked  on  to  a  benevolent  society,  but  that 
these  particular  rules  embraced  the  principal  obiect,  embodied  the 
chief  aim  and  scope  of  the  society,  and  I  think  that  such  a  purpose 
is  not  analogous  to  that  of  a  '^  friendly  society,"  and  that  it  is  also 
illegal. 

Mellob,  J. — I  am  entirely  of  the  same  opinion.  I  desire  to 
express  no  opinion  upon  the  point  whether  or  not  these  rules  are 
illegal  in  the  sense  of  being  criminal,  but  it  appears  to  me  that  the 
substantial  objects  of  the  society  are  really  those  of  a  trades  union, 
and  directed  to  encourage  and  support  the  maintenance  of  persona 
on  strike.  The  two  different  objects  of  this  society,  as  shown  by 
the  rules,  appear  to  me  to  be  so  mixed  up  together,  that  they 
cannot  well  be  separated ;  and,  indeed  the  object  of  supporting 
men  on  strike  is  so  patent,  that  I  cannot  help  thinking  that  a  neat 
many  of  the  members  became  members  of  the  society  generalty  on 
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the  footing  of  these  very  rules^  and  for  the  sake  of  those  particular  Hobnbt  (app.) 
objects  which  form  so  important  a  part  of  the  constitution  of  the  Q^j^J^'r^^^  \ 

society.      I  think  that  the  objects  of  the  society^  as  has  already        

been  pointed  out  by  my  Lord  Chief  Justice  and  my  brother        1867. 
Blackburn  are,  first,  not  ^*  analogous  "  because  they  are  not  bene-      frioidiiii 
volent,  for  although  some  of  them  are,  yet  they  can  hardly  be  said      soeiet^^ 
to  be  substantially  so^  and  I  think  the  magistrates  were  justified  in  MitappUeaHan 
saying  that  they  were  not.      Mainly,  the  provisions  of  them  are      <//«"«'• 
certainly  not,  and  that  in  the  sense  explained  in  the  case  which 
has  been  referred  to  of  Hilion  v.  Echerstey^  which  appears  to  me  to 
be  very  much  in  point  to  the  present  case^  and  expresses  a  rule  to 
which  we  ought  to  adhere. 

LuSH^  J. — I  am  entirely  of  the  same  opinion.  I  think  one  of 
the  material  purposes,  if  not  the  main  purpote,  of  this  association 
is  to  form  a  trades  union^  and  that  being  so,  I  think  it  is  not  only 
a  purpose  not  analogous  to  those  specified  in  the  9th  section,  but 
moreover  a  purpose  that  is  illegal  in  a  sense  that  the  provisions 
embodied  in  the  rules  cannot  properly  be  enforced  in  a  court  of 
law. 

Judgment  far  the  respondent. 
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HoHMBT («pp.)  sense  analogous  to  the  *' friendly  societies'"  purpose?    I  think  I 
Close  (reip.)  ^^7  ^^7  **  once,  the  objects  here  are  for  purposes  that  are  gene- 

rally  understood  to  be  those  of  a  trades  union.     I  quite  agree  with 

^867.  my  Lord,  and  I  do  not  think  it  necessary  to  repeat  what  he  has 
Prigndfy  ^^^>  ^^^^  purposes  that  are  generally  understood  to  be  what  we 
soeiefy—  may  call  those  of  trades  unions  are  not  analogous  to  the  purposes 
Mitap^^ion  that  are  generally  included  in  a  friendly  society.  It  would  not 
9fJ^  «•  follow  because  there  are  some  little  inaccuracies  or  deviation  from 
the  purposes  analogous  to  those  of  a  friendly  society  that  therefore 
that  society  could  not  be  within  the  section;  a  little  deviation 
from  such  purposes  would  not,  as  far  as  that  goes,  prevent  its  being 
for  a  purpose  analogous^  if  it  was  mainly  analogous ;  but  then  as 
to  that  it  is  a  question  of  more  or  less,  and  looking  at  these  rules  I 
think  the  magistrates  were  quite  justified  in  coining  to  the  con- 
clusion that  the  main  object  of  the  society  was  that  of  a  trades  union, 
and  not  a  friendly  society,  and  therefore  that  the  purpose  of  it  is 
not  a  purpose  analogous.  Further  than  that,  I  may  say  that  I 
think  its  purpose  is  illegal,  but  upon  that  I  do  not  go  at  all  further 
than  the  Court  of  Exchequer  Chamber  went  in  HiUan  v.  EckeraUy. 
I  think,  if  I  remember  rightly,  that  the  judges  in  the  Exchequer 
Chamber  carefully  guard  themselves  against  saying  one  way  or  the 
other  whether  it  would  be  illegal,  in  such  a  sense  as  that  the 
members  might  be  indicted  for  conspiracy  or  not,  and,  as  far  as  I 
am  concerned,  I  wish  to  leave  it  untouched,  not  saying  that  I 
think  that  an  indictment  for  conspiracy  would  lie,  but  leaving  that 
to  be  considered  when  the  question  arises,  but  illegal  in  the  sense 
that  it  would  be  void ;  and  this  I  hold  on  the  authority  of  Hilton 
V.  Eckersley^  and  also  because  my  own  judgment  goes  completely 
along  with  the  judgment  in  that  case,  and  especially  in  that  of  the 
late  Crompton,  J.  in  the  court  below ;  and  being  illegal  in  that  sense, 
I  am  inclined  to  think  that  a  very  small  amount  of  illegality  of 
that  sort  would  affect  the  whole  matter,  and  take  the  case  out  of 
the  statute.  It  is  not,  however,  necessary  to  decide  that,  because 
here  the  magistrates  have  found,  and  are,  I  think,  quite  justified  in 
finding  that,  looking  at  these  rules,  it  was  by  no  means  a  small  and 
incidental  illegality  tacked  on  to  a  benevolent  society,  but  that 
these  particular  rules  embraced  the  principal  obiect,  embodied  the 
chief  aim  and  scope  of  the  society,  and  I  think  that  such  a  purpose 
is  not  analogous  to  that  of  a  '^  friendly  society,"  and  that  it  is  also 
illegal. 

Mellob,  J. — I  am  entirely  of  the  same  opinion.  I  desire  to 
express  no  opinion  upon  the  point  whether  or  not  these  rules  are 
illegal  in  the  sense  of  being  criminal,  but  it  appears  to  me  that  the 
substantial  objects  of  the  society  are  really  those  of  a  trades  union, 
and  directed  to  encourage  and  support  the  maintenance  of  persons 
on  strike.  The  two  different  objects  of  this  society,  as  shown  by 
the  rules,  appear  to  me  to  be  so  mixed  up  together,  that  they 
cannot  well  be  separated ;  and,  indeed  the  object  of  supporting 
men  on  strike  is  so  patent,  that  I  cannot  help  thinking  that  a  ereat 
many  of  the  members  became  members  of  the  society  generalfy  on 
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the  footing  of  these  very  rules,  and  for  the  sake  of  those  particular  Hobmbt  (app.) 
objects  which  form  so  important  a  part  of  the  constitution  of  the  d^J^V^gp ,) 

society.      I  think  that  the  objects  of  the  society,  as  has  already        

been  pointed  out  by  my  Lord  Chief  Justice  and  my  brother        1867. 
Blackburn  are,  first,  not  "  analogous  "  because  they  are  not  bene-      jfWenrf^ 
volent,  for  although  some  of  them  are,  yet  they  can  hardly  be  said      toeUt^^ 
to  be  substantially  so,  and  I  think  the  magistrates  were  justified  in  Muapp^aHan 
saying  that  they  were  not.      Mainly,  the  provisions  of  them  are      ^ff^^'- 
certainly  not,  and  that  in  the  sense  explained  in  the  case  which 
has  been  referred  to  of  Hilton  v.  Eckerstey^  which  appears  to  me  to 
be  very  much  in  point  to  the  present  case,  and  expresses  a  rule  to 
which  we  ought  to  adhere. 

Lush,  J. — I  am  entirely  of  the  same  opinion.  I  think  one  of 
the  material  purposes,  if  not  the  main  purpote,  of  this  association 
is  to  form  a  traaes  union,  and  that  being  so,  I  think  it  is  not  only 
a  purpose  not  analogous  to  those  specified  in  the  9th  section,  but 
moreover  a  purpose  that  is  illegal  in  a  sense  that  the  provisions 
embodied  in  the  rules  cannot  properly  be  enforced  in  a  court  of 
law. 

Judgment  for  the  respondent. 
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CENTRAL  CRIMINAL  COURT. 

June  15,  1866. 

(Before  Mr.  Baron  Bbahwell.) 

Reg.  v.  Christian  Olifier.  {a) 

Abduction"' Statement  of  prosecutrix  as  to  age — Corpus  delicti — 

24  ^  25  Vict.  c.  100,  s.  55. 

Anyone  dealing  with  an  unmarried  girl  does  so  €U  his  perii^  and  if  she 
turn  out  to  be  under  sixteen  is  Kable  under  the  above  Act, 

A  man  is  not  bound  to  return  to  her  father^s  custody  a  girl  who,  without 
any  inducemetU  on  his  part,  has  left  her  home  and  come  to  him ;  but 
if  at  any  time,  he  has  attempted  to  induce  her  to  leave  home  with' 
out  her  parents*  consent,  and  she  afterwards  does  so,  he  is  guilty  of  the 
abduction  of  the  girl,  even  though  he  disapproves  of  the  act  at  the 
particular  time  at  which  she  gives  effect  to  his  previous  persuasions. 

CHRISTIAN  OLIFIER  was  indicted  under  the  24  &  25  Vict 
c.  100,  8.  55,  for  unlawfully  taking  away  one  Elizabeth 
Tolley^  an  unmarried  girl  under  sixteen  years  of  age,  out  of  the 
possession  and  without  the  knowledge  and  consent  of  her  father. 

Ribton  and  F.  H.  Lewis  prosecuted. 

Sleigh  and  Besley  defended. 

Henry  James  Tolley,  the  father  of  the  abducted  girl,  proved 
that  his  daughter  left  without  his  knowledge  or  consent 

Elizabeth  Tolley  said :  I  have  known  the  prisoner  four  months. 
He  came  into  the  shop  and  asked  me  if  I  could  go  out  for  a  walk 
with  him.  I  told  him  I  could  not.  Three  weeks  after  his  first 
visit,  on  a  Sunday,  I  went  out  for  a  walk  with  him,  and  we  called 
at  his  brother's  house,  where  we  stopped  about  half  an  hour.  He 
then  told  me  if  I  could  get  away  from  home  he  would  marry  me. 
He  called  on  me  again  on  the  following  Tuesday.  Our  conversa- 
tion then  was  only  about  going  away  and  getting  married.  On 
Good  Friday  I  left  home,  and  went  to  Mrs.  Houghton's.  She  was 
not  at  home,  and  I  waited  till  she  returned.  I  then  went  with 
her  to  the  Queen's  Hotel,  and  the  next  day  I  wrote  to  Mr.  Olifier 
at  Mrs.  Houghton's  suggestion.     He  came  to  the  hotel  about  four 

(a)  Reported  bj  Eowabd  T.  E.  Bkslby,  £eq.»  BArrieter-at-Law. 
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o'clock,  and  said  we  were  to  go  to  RedhlU  and  stop  there  all  the 

night,  and  he  would  meet  us  in  the  morning.     He  went  with  us 

to  the  railway  station  and  purchased  the  tickets  for  us,  and  gave 

them  to  us.     He  also  gave  me  202.     I  and  Mrs.  Houghton  went 

to  RedhlU,  and  the  next  morning  he  met  us  there.     He  went  on 

with  us  to  Folkestone,  and  stopped  at  the  hoteL     On  the  next    AbductUm. 

morning  it  was  arranged  that  he  should  meet  us  on  Saturday  at 

Boulogne.     He  then  returned  to  London,  and  we  went  on  to 

Boulogne. 

On  cross-examination^  Miss  Tolley  said :  I  had  told  him  I  was 

seyenteen  years  of  age.     He  told  me  that  proceedings  were  in 

progress  to  obtain  a  divorce  from  his  wife,  and  as  soon  as  that  was 

effected  he  would  marry  me.     He  said  he  would  speak  to  my 

father  about  obtaining  his  consent  to  my  being  married.     I  did 

not  see  him  on  the  Thursday  before  Good  Friday,  but  I  did  on 

the  Wednesday.     I  said  nothmg  to  him  then  about  my  intention 

to  leave  my  home,  and  he  said  nothing  to  me  about  my  going 

away.  *  I  had  written  to  Mrs.  Houghton  on  the  Wednesday  evenings 

telling  her  it  was  my  intention  to  leave  my  father's  house.     I  had 

mentioned  my  intention  to  leave  to  Mr.  Olificr  about  three  weeks 

before.     I  made  up  my  mind  to  leave  my  father's  house  about  an 

hour  before  I  left  on  Good  Friday,  but  did  not  communicate  that 

intention  to  any  human  being  before  I  went  away.     On  the  next 

day  I  sent  two  letters  to  Mr.  Olifier  begging  him  to  come  to  me, 

but,  although  I  sent  the  first  early  in  the  morning,  he  did  not 

come  until  four  in  the  afternoon.     He  did  not  entreat  me  then  to 

go  home,  but  he  said  I  had  done  wrong  in  leaving  so  soon.    From 

Boulogne  we  went  to  Paris,  and  from  there  I  wrote  home,  and 

said,  ^*  I  am  as  innocent  as  when  I  left  you,  and  intend  to  remain 

so ;  when  I  am  married  I  shall  come  back  to  you.     I  left  on  my 

own  accord,  and  would  not  take  the  advice  of  anyone.    No  matter 

who  tries  to  set  me  back,  it  will  be  of  no  avail — not  even  the 

entreaties  of  the  one  I  love  so ;  I  shall  love  him  for  his  true  and 

honourable  intentions  to  me.     It  was  against  his  wish  I  left  home, 

as  I  ran  away.     All  his  persuadings  would  not  get  me  back.     I 

have  done  wrong,  but  it  is  all  my  own  fault."    From  the  first 

time  I  saw  Mr.  Olifier  up  to  the  time  I  saw  him  last  he  never 

took  any  indecent  liberty  with  me,  nor  made  a  hint  of  the  slightest 

impropriety  or  immodesty  to  me,  nor  made  use  of  any  indecent 

expression. 

In  answer  to  questions  from  the  Court,  the  witness  said :  He 
objected  to  my  leaving  so  soon.  He  said  he  could  not  get  away 
for  six  weeks.  We  were  to  have  gone  on  Easter  Sunday  in  the 
firbt  instance,  but  the  arrangement  was  altered,  and  he  said  we 
must  wait  six  weeks.  I  left  my  father's  house  because  the  prisoner 
persuaded  me  to  go  away.  He  asked  me  to  wait  until  he  could 
get  away.  He  did  not  persuade  me  to  leave  at  the  time  I  did, 
but  my  mother  had  found  out  something  about  Mrs.  Houghton, 
and  I  was  afraid  I  should  not  get  away  at  another  time.  I  wanted 
to  go  away  after  he  had  persuaded  me,  because  he  said  he  woald 
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marry  me.  I  liked  him.  I  wanted  to  marry  him;  that  was  why 
£  left.    I  was  partial  to  him. 

The  24  &  25  Yict.  c.  100,  s.  55,  enacts  that  ''whosoever  shall 
unlawfully  take  or  cause  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against 
the  will  of  her  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  shall  be  guUty  of  a  misdemeanour." 

Sleigh^  on  behalf  of  the  defendant,  wished  to  take  the  opinion  of 
the  Court  upon  the  effect  of  the  statement  of  the  prosecutrix  to 
the  prisoner  that  she  was  seventeen  years  of  age,  and  whether 
that  statement  did  not  relieve  the  prisoDcr  from  the  present 
charge.  In  the  case  of  Reg.  v.  Robins  (Car.  &  Kir.  456),  it  was 
no  doubt  held  that  ignorance  of  the  age  was  of  no  importance, 
but  that  was  only  the  dictum  of  a  single  judge,  and  the  point  had 
never  been  decided  by  the  Court  of  Criminal  Appeal  He  also 
called  the  attention  of  the  Court  to  Reg.  v.  Tinckler  (I  F.  &  F. 
613). 

Bramwell,  B.,  was  of  opinion  that  any  man  who  dealt  with  an 
unmarried  person  did  so  at  his  own  peril ;  and  if  she  turned  out  to 
be  under  sixteen,  he  was  liable  under  this  Act. 

In  stating  the  law  of  the  case  to  the  jury,  Bbamwell,  B.,  said : 
I  am  of  opinion  that  if  a  young  woman  leaves  her  father's  house 
without  any  persuasion,  inducement,  or  blandishment  held  out  to 
her  by  a  man,  so  that  she  has  got  fairly  away  from  home,  and  then 

goes  to  him,  although  it  may  be  his  moral  duty  to  return  her  to 
er  parents'  custody,  yet  his  not  doing  so  is  no  infringement  of 
this  Act  of  Parliament,  for  the  Act  does  not  say  he  shall  restore 
her,  but  only  that  he  shall  not  take  her  away.  It  is,  however, 
equally  clear  that,  if  the  girl,  acting  under  his  persuasion,  leaves 
her  father's  house,  although  he  is  not  present  at  the  moment,  yet, 
if  he  avails  himself  of  that  leaving  which  took  place  at  his  per- 
suasion, that  would  be  a  taking  her  out  of  the  father's  possession, 
Ibecause  the  persuasion  would  be  the  motive  cause  of  her  leaving. 
Again,  although  she  may  not  leave  at  the  appointed  time,  and 
although  he  may  not  wish  that  she  should  have  left  at  that 
particular  time,  yet  if,  finding  she  has  left,  he  avails  himself  of 
that  to  induce  her  to  continue  away  from  her  father's  custody,  in 
my  judgment  he  is  also  guilty,  if  his  persuasion  operated  on  her 
muid  so  as  to  induce  her  to  leave. 

ChjdUy. 
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CENTRAL  CRIMINAL  COURT. 

Auffutt  15,  1866. 

(Before  the  Recorder^  the  Rt.  Hon.  Russell  Gubmet,  0*0.) 

Reo.  v.  Fbank  Allen,  (a) 

Offence  an  the  high  seas-^Nationa&ty^BrUuh  flag  and  oumers-^ 

Register^'Log'booh, 


To  prove  thai  a  ship  is  a  British  ship,  it  is  not  necessary  to  prodtice  the 
register  or  a  copy  thereof;  it  is  sufficient  to  show  orally  that  she 
belongs  to  British  owners,  and  carries  the  British  flag. 

Oral  testimony  as  to  the  position  of  a  ship  at  a  given  time,  is  better 
evidence  than  the  production  of  the  log-book. 

FRANK  ALLEN  was  indicted  for  felonioasly  assaulting  George 
Withers  on  the  high  seas,  with  intent  to  do  him  grievous 
bodily  harm. 

Besley  prosecuted. 

Lilky  defended. 

George  Withers,  the  first  mate  of  the  WilUam  Penn,  said  that 
she  was  a  new  ship  and  sailed  under  British  colours.  That  her 
owners  were  Malkmson  Brothers,  and  they  were  British  subjects. 
He  then  said  that  on  the  22nd  of  June,  between  nine  and  twelve 
in  the  morning,  the  ship  was  off  the  banks  of  Newfoundland,  and 
afterwards  proceeded  to  give  evidence  of  the  offence  with  which 
the  prisoner  was  charged.  No  other  proof  of  the  nationality  of  the 
ship,  or  of  her  position  at  the  time  of  the  commission  of  this 
offence,  was  given. 

lAlley  submitted  that,  in  the  absence  of  the  register,  there  was 
not  sufficient  evidence  of  the  fFilliam  Penn  being  a  British  ship. 
The  mere  proof  of  her  carrying  the  British  flag,  and  being  owned 
by  a  British  subject,  was  not  sufficient.  Further  it  was  not  proved 
that  the  ship  was  on  the  high  seas,  within  the  jurisdiction  of  the 
Admiralty.  The  proper  mode  of  proving  that  was  by  the  produc- 
tion of  the  log-book. 

Besley  contended  that  the  facts  of  the  owner  being  a  British 
subject  and  the  ship  sailing  under  British  colours,  were  sufficient. 
He  cited  Reg.  v.  Bjomsen  (34  L.  J.,  N.  S.,  M.  C.  180> 

(a)  Reported  bj  Edward  T.  E.  Bbbuet,  Esq.,  BarrUter-at-Law. 
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^^'  The  HeC6&der,  after  consulting  Keating,  J.>  considered  that  it 

I'bank  ALLiar«  ^^  Sufficient  to  show  that  the  ship  sailed  under  the  British  fiag^ 

*  and  that  her  owners  were  British  subjects.      It  was  more  by 

^^       implication  than  by  any  direct  dictum  that  the  production   of 
EoUimtce.     ^^®  register  or  a  copy  was  held  to  be  necessary.     As  to  her 
situation  off  Newfoundland,  oral  evidence  was  better  than  the 
production  of  the  log. 

Guilty. 


CENTRAL  CRIMINAL  COURT. 

October  25,  1866. 

(Befoi'e  Mr.  Justice  Mellob.) 

Reg.  v.  Toakley.  (a) 

Right  to  reply — SoUcitor- General  prosecuting  for  Attar ney^  General. 

In  conducting  prosecutions  for  the  Post-office^  where  the  Solicitor^  General 
appears  on  behalf  of  the  Attorney'  General,  he  has,  on  the  part  of  the 
Crowny  the  right  to  reply  on  the  whole  case,  although  the  prisoner 
calls  no  witnesses, 

GEORGE  TOAKLEY  was  indicted  for  feloniously  receiving 
a  bill  of  exchange  for  the  payment  of  6\L  3«.  10^.^  knowing 
it  to  have  been  stolen. 

The  Solicitor' General  and  Patteson  appeared  for  the  prosecution. 

Ribton  for  the  defence. 

This  was  a  prosecution  instituted  by  the  Post-office  authorities 
in  respect  of  a  bill  of  exchange  stolen  from  a  letter  in  its  transit 
through  the  post.  The  prisoner  called  no  witnesses  for  his  defence. 
At  the  conclusion  of  the  case^  after  Mr.  Ribton's  address  for  the 
defence,  the  Solicitor-General  rose  to  reply  on  the  whole  case. 

Ribton  submitted  he  had  no  right  to  do  so^  and  was  prepared  to 
support  his  ejection  by  a  case. 

MelloB)  J.y  was  clearly  of  opinion  that  the  right  existed.  He 
had  so  ruled  over  and  over  again  after  objection  taken. 

(a)  Beported  bj  Edwabd  T.  E.  Beslet,  Esq.,  BarrUter-ai-Ltw. 
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Ribton  suggested  that  the  ruling  was  probably  confined  to  cases 
where  the  Attorney-General  appeared  in  person. 

Mellob^  J. — It  is  not  so.  The  Solicitor-Greneral  represents 
the  Attorney-General  in  conducting  cases  for  the  Post-office. 

The  SoUcitor-General  accordingly  addressed  the  jury  in  reply. 

Guilty 


Rbo. 

V. 
TOAKLBT. 

Rbo. 

V. 

Barrow. 
1866. 
Right  to  r^ply. 


jDtfCtfm&ar  20, 1866. 

(Before  the  Becorder,  the  Bt.  Hon.  Busssll  Gubkey,  Q*C0 

Beg.  v.  Edwabd  Babbow.  (a) 

In  this  case,  which  was  also  a  Post-office  prosecution, 

Ballantine,  Serjt.,  challenged  the  right  of  the  Solicitor-General 
to  reply. 

The  Becobder  overruled  tlie  objection^  and  said  that  the  right 
had  been  repeatedly  admitted,  and  that  there  was  no  distinction 
to  be  drawn  between  the  Attorney-General  and  the  Solicitor- 
General 

Not  guilty. 

(a)  Reported  bj  Edward  T.  £.  Bbslbt,  Esq.,  BarriBter-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

September  21^  1866. 

(Before  Mr.  Justice  Willes.) 

Reg.  v.  Hobatio  Cbacknell  and  Robert  Walkbb.  (a) 

ThrecU  to  accuse  of  infamous  crime — GuiU  or  innocence  of  person 
threatened— 2A  ^  25  Vict.  c.  96,  ss.  46,  47. 

On  the  trial  of  an  indictment  for  threatening  to  accuse  of  an  infamous 
crime  in  order  to  extort  money^  the  guUt  or  innocence  of  the  party 
threatened  is  quite  immaterial.  Thtrefore^  although  the  prosecutor 
mag  be  cross-examined  with  a  view  to  show  that  he  is  really  guilty  of 
the  offence  imputed  to  him^  yet  no  evidence  will  be  allowed  to  be  giveuy 
even  in  cross-examination^  by  another  witness^  to  prove  that  the  pro- 
secutor  is  really  guilty. 

HORATIO  ORACKNELL  and  Robert  Walker  were  indicted 
for  feloniously  threatening  Henry  Cundell  Juler  to  accuse 
him  of  an  infamous  crime. 

Woollett  and  Poland  prosecuted. 

Ribton  and  Cooh  defended  the  prisoners. 

The  prosecutor  on  cross-examination  said,  I  did  not  say  at  the 
police  court  in  the  presence  of  three  constables,  **  I  admit  the 
hoj  stayed  at  my  house  all  night."  The  sergeant  did  not  reply, 
**  What  I  in  your  bed  ?  "  nor  did  I  answer,  **  x  es,  in  my  bed."  I 
know  Sergeant  Eames;  I  saw  him  at  the  station.  He  put 
questions  to  me  and  I  answered  them.  They  kept  me  talking  for  an 
hour  or  an  hour  and  a  half  at  the  police  station.  The  sergeant  said, 
'^  Has  he  ever  stayed  a  night  at  your  house  ? "  and  I  said,  '*  He 
may  or  he  may  not ;  but  not  to  my  knowledge.''  It  is  not  at  all 
likely  that  he  said,  '^  What  I  in  your  bed  ?  "  and  that  I  answered, 
'*  Yes,  in  my  bed.**    I  swear  I  did  not  say  it. 

Henry  Edward  Juler,  the  son  of  the  prosecutor,  was  then  called 
and  in  cross-examination  was  asked,  ^'Did  you  hear  Sergeant  Eames 
ask  him  (the  prosecutor)  if  it  were  true  that  the  boy  slept  at  his 
house  ? ''  To  which  the  witness  answered,  *^  Yes,  I  did  not  bear  my 
father  reply  that  he  did." 

(a)  ReporUd  bj  Edward  T.  E.  Bmlbt,  Eiq.,  BaRift«r-«t-LAW. 
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WiLLES,  J.,  was  of  opinion  that  this  evidence  could  not  be  riven.         ^ 
It  was  matter  for  the  cross-examination  of  the  prosecutor  only.   It     hobatio 

was  quite  immaterial  to  the  issue  whether  he  was  innocent  or  Cbackhbll 
guilty  of  the  charge  made  against  him  by  the  prisoners.        ^  Bonm 

Guilty.  Wauckb. 


CENTRAL  CRIMINAL  COURT. 

September  21^  1866. 

(Before   Mr.   Commissioner  Kerb.) 

Reg.  v.  Frederick  Sghleteb.  (a) 

Arraignment — Prisoner  standing  mute — Practice. 

A  prisoner^  when  called  upon  to  plead  to  an  indictment^  stood  mute,     A 

Jury  teas  impanelled  and  sworn  to  try  whether  he  was  mute  of  malice 

or  by  the  tdsitatum  of  God.     A  verdict  of  mute  of  malice  having  been 

returned^  the  Court  ordered  a  plea  of  *^Not  guilty**  to  be  entered  on  the 

record, 

FREDERICK  SCHLETER  was  indicted  for  a  burglary  in 
the  dwelling-house  of  Gerard  Koesters,  and  stealing  therein 
a  lamp. 

The  prisoner,  being  called  upon  to  plead,  stood  mute.  The  jury 
were  therefore  directed  to  try  whether  he  was  mute  of  malice  or 
by  the  visitation  of  Grod. 

Joseph  Newman,  police  constable  146  H,  proved  that  the  pri- 
soner was  tried  on  the  2l8t  of  February  last,  at  the  Middlesex 
sessions,  and  that  he  pleaded  then,  and  addressed  the  jury  through 
an  interpreter. 

Charles  Albert  said  he  was  in  court  on  the  21st  of  February 
last,  at  the  Middlesex  sessions,  and  translated  for  the  prisoner,  who 
spoke  to  him,  and  made  a  long  address. 

John  Rowland  Gibson,  surgeon  of  Newgate,  said :  The  prisoner 
has  been  under  my  surveillance  since  the  4th  of  August.  I  have 
no  reason  to  believe  he  is  incapable  of  speaking,  from  either 
physical  or  mental  reasons.  He  perfectlv  understands  everything 
that  is  said  to  him.  He  has  obeyed  the  instructions  given  him  by 
the  Gt>vemor. 


186S. 


(a)  Beportei  bj  EimAHD  T.  B.  Bklet,  Eiq.,  Barriit«r-«ULAW. 
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The  jury  found  that  the  prisoner  was  mute  of  Qialice  uid  not 
by  the  visitation  of  God. 

The  7  &  8  Geo.  4,  c.  28,  s.  2,  provides  that  if  any  person  being 
arraigned  upon,  or  charged  with,  any  indictment  or  information 
for  treason,  felony^  piracy,  or  misdemeanor,  shall  stand  mute  of 
malice  or  will  not  answer  directly  to  the  indictment  or  informatioUj 
the  Court  may  order  the  proper  officer  to  enter  a  plea  of  **  not 
guilty"  on  behalf  of  such  person;  and  the  plea  so  entered  shall 
have  the  same  force  and  effect  as  if  such  person  had  actually 
pleaded  the  same. 

Accordingly  the  Court  ordered  a  plea  of  "  Not  guilty  "  to  be 
entered  on  the  record. 

The  trial  then  proceeded  in  the  usual  manner,  and  the  prisoner 

was  found  guilty.     He  was  further  charged  with  having  been 

previously  convicted  of  felony,  and  he  again  stood  mute.     The 

ury  were  again  directed  to  try  if  he  stood  mute  of  malice,  or  by 

;he  visitation  of  God. 

Gerard  Koesters,  the  prosecutor,  said:  I  heard  the  prisoner 
speak  on  the  night  of  the  robbery.  He  said  to  me,  ^^  Tnere  he 
goes,  there  he  goes." 

Newman,  police  constable,  repeated  his  previous  evidence. 

The  jury  again  found  that  the  prisoner  stood  mute  of  malice, 
and  a  plea  of  ^^Not  guilty"  as  to  the  previous  conviction  was 
entered. 

GuiUy, 
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COURT  OF  CRIMINAL  APPEAL. 

November  18,  1865;  April  17,  May  3,  1866. 

(Before  Lefbot,  CJ.,  Monahan,  C.J.,  Pioot,  G.B.  ;  Kbogh, 
O'Brien,  Christian,  Fitzgerald,  and  O'Hagan,  JJ.  ;  and 
Hughes,  Fitzgerald,  and  Deast,  BB.) 

Beg.  v.  Fanning,  (a) 

Bigamy— ^VaUdUy  of  second  marriage — RepreseniaHons  of  prisoner"^ 
Stat  19  Geo.  2,  c.  13  {Ireland);  24  ^  25  Vict.  c.  100,  s.  57. 

F,y  a  Protestant^  was  legally  married.  WhUe  his  wife  was  stiU  living^ 
he  was  married  by  a  Roman  CathoUc  clergyman  to  a  Roman  CathoUc 
woman.  At  the  time  of  the  second  marriage  he  represerUed  himself  to 
the  woman  arid  the  officiating  clergyman  as  a  Roman  Catholic.  He 
was  indicted  for  bigamy.  The  above  facts  were  proved,  and  also  thai 
F,  was  a  professing  Protestant  within  twelve  months  prior  to  the  time 
of  the  second  marriage.     The  jury  convicted  him : 

Held  (dissentientibus,  Monahan,  C.J.y  Pigoty  C.B.,  Keogh,  J.,  and 
(fHagan,  J.),  that  the  conviction  was  wrong  and  should  be  reversed. 

THIS  was  a  case  reserved  by  Keogh,  J.  The  case  stated  was 
as  follows:— 
The  prisoner  was  indicted  at  the  commission  held  in  and  for  the 
county  of  the  city  of  Dublin,  on  the  25th  of  October  last,  for  that 
he,  on  the  4th  day  of  October,  in  the  year  of  our  Lord  1858,  at 
St.  Peter's  parish  church,  in  the  county  of  the  city  of  DubUn,  did 
marry  one  Mary  Stewart,  spinster,  and  her  the  sidd  Mary  then 
and  there  had  for  his  wife ;  and  that  the  said  Thomas  Fanning 
afterwards,  and  whilst  he  was  so  married  to  the  said  Mary  afore- 
said, to  wit,  on  the  2t3rd  day  of  April,  in  the  year  of  our  Lord 
1865,  at  the  Roman  Catholic  church  in  Westland-row,  in  the 
county  of  the  city  of  Dublin  aforesaid,  feloniously  and  unlawfully 
did  marry  and  take  to  wife  one  Catherine  Brien,  and  to  her,  the 
said  Catherine  Brien,  wats  then  and  there  married,  the  said  Mary, 
bis  former  wife,  being  then  alive ;  against  peace  and  statute. 

(a)  Reported  bj  William  Wooblook,  Esq^  Banister-at-Law.— (Fran  the  Mtk  JwUt 
bj  permiasion). 
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Prisoner  pleaded  not  guilty,  and  was  defended  by  Mr.  Coiran. 
FAxmta.        I^irst  witness^  Abraham  Stewart,  deposed — That  be  was  a  wit- 

ness  to  tbe  marriage  in  St.  Peter's  Cborch^  Aungier-street,  in  the 

1866.  city  of  Dublin,  on  the  4th  of  October,  1858,  of  Mary  Anne 
Bigag^^  Stewart  and  the  prisoner;  they  were  married  by  the  Sev.  Mr. 
M^Sorley,  a  clergyman  of  the  Established  Church ;  he  believed 
Fanning  to  be  a  Protestatit;  be  represented  himself  to  be  a 
Protestant ;  Mary  Anne  Stewart  was  and  is  a  Protestant,  and  is 
still  alive ;  she  is  here  in  court  at  present 

Second  witness,  Catherine  Brien,  proved — She  knows  the  pri- 
soner twelve  months  last  Sunday ;  on  the  23rd  of  last  April  he 
was  married  to  her  in  Westland-row  Chapel ;  he  told  her  ne  was 
a  Roman  Catholic;  from  the  time  she  knew  him  he  professed 
himself  to  be  a  Roman  Catholic ;  they  were  called  three  times  in 
the  Roman  Catholic  church ;  she  lived  with  him  after  the  marriage, 
believing  him  to  have  been  a  single  man  previously  to  tne 
marriage. 

On  cross-examination,  and  in  reply  to  the  question,  ''Did  he 
ever  tell  you  he  was  a  Roman  Catholic  ?"  ^^  Oh  yes,  several  times, 
both  before  and  after  the  marriage ;  he  never  told  me  he  had  a 
wife  and  children  before ;  didn't  know  that  till  the  time  he  was 
arrested ;  the  prisoner  lived  in  Donnybrook,  and  before  we  were 
married  he  used  to  come  and  see  me  at  Merrion  Market ;  he  never 
stayed  all  night  before  we  were  married  ;  he  went  to  chapel  with 
me  the  night  before  we  were  married,  and  the  day  we  were 
married ;  it  is  usual  for  Roman  Catholics  to  go  to  the  chapel  the 
day  before  they  are  married."  And  in  reply  to  the  question 
*'  W  hen  the  clergyman  asked  him,  was  he  a  Catholic  ?  didn't  you 
say  he  was  an  ignorant  Catholic,  and  knew  nothing  at  all  ? "  she 
replied,  *^  No ;  when  the  clergyman  asked  him,  was  he  a  Catholic, 
he  answered  and  said  he  was." 

This  closed  the  case  for  the  Crown. 

First  witness  for  the  prisoner,  James  Fanning,  proved — He  is 
the  prisoner's  father,  and  a  Protestant ;  the  prisoner  is  a  Protestant ; 
was  baptised  and  reared  a  Protestant ;  never  in  his  life  knew  him 
to  be  a  professing  Roman  Catholic ;  he  has  come  to  church  with 
witness ;  and  on  cross-examination  he  proved  he  had  a  son  who 
went  with  the  prisoner  to  church  within  the  last  twelve  months  ; 
and  last  Christmas  morning  witness  went  with  him  to  the  Pro- 
testant church  at  Simmons'-court ;  and  that  on  other  occasions 
within  twelve  months  witness  had  seen  him  go  into  the  Protestant 
church. 

Second  witness,  Thomas  Scantlin,  proved-^  Since  he  knew  the 
prisoner  he  believed  him  to  be  a  Protestant ;  have  known  him  about 
eleven  or  twelve  years ;  never  saw  him  go  to  church ;  by  his 
expressions  knows  his  religion ;  by  expressions  to  witness  believed 
him  to  be  a  Protestant ;  about  six,  or  eight,  or  ten  months  ago,  he 
told  me  he  was  a  Protestant  in  ordinary  conversation. 

Third  witness,  Thomas  Goff— Knows  the  prisoner  since  he  was 
born ;  he  is  a  Protestant ;  witness  is  a  Protestant ;  was  with  him 
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iu  ohoroh  very  often ;  is  unable  to  say  whether  he  was  in  church        Bmw 
with  him  these  six  months,  but  witness  has  been  in  church  with     p^'^ici. 
him  within  the  last  twelve  months.  

Mr.  Curran,  on  behalf  oP  the  prisoner,  submitted  that  it  had        1866. 
been  proved  the  prisoner  was  a  Protestant,  or  professed  to  be  a      b^^, 
Protestant,  within  twelve  months  before  the  second  marriage,  and 
that  under  the  Act  of  Parliament  the  second  marrii^e  was  void. 

The  Court  called  for  the  production,  as  a  witness,  of  the 
clergyman  who  performed  the  second  marriage  ceremony. 

The  Rev.  Mr.  Barry,  Roman  Catholic  dergvman,  thereupon 
proved  that  he  is  one  of  the  clergymen  of  Westland-row  Chapel, 
and  married  Thomas  Fanning  and  Catherine  Brien  on  the  23rd  of 
April  last;  can  identify  Catherine  Brien,  but  cannot  swear  to  the 
prisoner ;  and  in  reply  to  the  question,  '^  Are  you  able  to  state 
whether  you  asked  nim  whether  he  was  a  Roman  Catholic  ?^  wit- 
ness replied,  "  He  presented  himself  as  a  Catholic,  and  therefore  I 
asked  him  no  questions  touching  his  religion;  he  came  in  the 
ordinary  course  to  be  married ;  the  banns  were  taken  down,  and 
the  names  published  in  the  usual  way." 

*^At  whose  request  were  the  names  published,  or  the  banns 
taken  down?"  '*  At  the  request  of  the  parties  themselves.  The 
banns  were  taken  down  by  the  Rev.  Mr.  Meyler.  I  asked  the 
man  no  questions  as  far  as  £  remember." 

And  thereupon  the  Rev.  Robert  Meyler  proved — I  am  one  of 
the  clergymen  of  Westland-row  Chapel.  [Banns  produced.]  I 
took  down  that  document  at  the  request  of  the  parties  themselves, 
Fanning  and  Brien ;  I  could  not  identify  either  the  man  or  the 
woman. 

^Are  you  able  to  state  whether  the  parties  irom  whom  you  took 
down  the  matter  that  composes  that  document  stated  anything 
about  religion?"  ^^I  am  sure  they  did  not;  they  came  in  the 
ordinary  way  as  Catholics.  As  a  matter  of  course,  I  took  them  to 
be  Catholics,  and  I  asked  no  questions  of  them ;  but  I  am  sure  I 
asked  the  man  was  he  married  before,  and  that  he  said  he  was  not." 

And,  at  the  request  of  the  jury,  Catherine  Brien  was  recalled ; 
and  in  reply  to  the  question,  '*  Did  the  prisoner  tell  you  how  long 
he  was  a  Catholic  before  he  was  married?"  replied,  ^^  He  always 
told  me  he  was  a  Roman  Catholic  from  the  first  hour  we  were 
acquainted.  I  asked  him  what  religion  he  was ;  he  said  he  was  a 
Roman  Catholic ;  I  never  knew  he  was  a  Protestant." 

I  charged  the  jury,  and  in  reply  to  questions  of  mine,  the  jury 
stated  that  the  prisoner  was  a  professing  Protestant  within  twelve 
months  prior  to  the  time  of  the  second  marriage ;  and  further,  that 
they  believed  the  prisoner  had  held  himself  out  to  the  clergyman 
who  married  him  as  a  Roman  Catholic,  and  that  he  had  stated  to 
the  woman  that  he  was  a  Roman  Catholic. 

And  I  thereupon  told  the  jury,  that  if  they  believed  the  prisoner 
had  been  a  second  time  married,  his  first  wife  being  still  alive,  as 
proved  in  evidence,  they  ought  to  convict  him ;  and  the  jury  found 
the  prisoner  guilty. 
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Rak  I  sentenced  him  to  five  years'  penal  servitude. 

FAiniiiio.         ^  submit,  for  the  consideration  of  the  Court  of  Criminal  Appeal^ 

the  legality  of  that  conviction. 

i8««-  William  Eeogh. 


BIgamjf, 


Molloy  for  the  prisoner. — There  is  no  aathority  for  the  convic- 
tion in  this  case.  If  the  first  marriage,  and  not  the  second,  had 
been  celebrated  as  the  second  was  here,  the  case  would,  beyond  all 
doubt,  be  clear  in  favour  of  the  prisoner :  Reg.  v.  Chadwick  (2  Cox 
Crim.  Cas.  319);  Bruce  v.  Burke  (2  Ad.  471).  I  submit  that  to 
constitute  the  crime  of  bigamy  the  second  marriage  must  possess 
all  the  requisites  of  a  valid  one^  except  the  ability  of  a  party  to 
contract  it  by  having  a  former  wife  or  husband  alive.  The  words 
*'  shall  marry,"  in  24  &  25  Vict.  c.  100,  s.  57,  must  have  the  same 
meaning  as  the  words  ''  being  married  "  in  the  earlier  part  of  the 
section.  Here  the  second  marriage  was  absolutely  null  and  void. 
Marriages  between  Roman  Catholics  and  Protestants  were  for- 
bidden by  stats.  3  Will.  3,  c  3 ;  2  Anne,  c.  5 ;  8  Anne,  c  3 ; 
12  Geo.  1,  c.  3;  9  Geo.  2,  c,  11.  Stat.  19  Geo.  2,  c.  19,  makes 
marriages  between  Protestants  and  Catholics,  celebrated  by  a 
Cathohc  priest,  absolutely  null  and  void  to  all  intents  and  pur- 
poses. Stat.  23  Geo.  2,  c  10,  removed  any  doubt  as  to  the  priest 
celebrating  such  a  marriage  being  guilty  of  felony.  Stat.  32  Geo.  3, 
c  21,  and  33  Geo.  3,  c  21,  removed  the  prohibition  against 
marriages  between  Protestants  and  Catholics,  but  left  standing 
the  law  as  to  such  marriages  being  celebrated  by  Catholic  priests. 
The  second  marriage  in  this  case  is  exactly  in  the  same  position 
as  if  it  had  been  celebrated  by  a  mere  layman.  The  penalties 
against  the  priest  were  removed  by  3  &  4  Will.  4,  c.  102,  but  the 
marriage  remains  invalid.  See  also  7  &  8  Vict.  c.  81.  OrgilVx 
case  (9  Car.  &  P.  80)  will  be  cited  to  show  that  the  prisoner  was 
estopped  by  his  representations ;  but  that  case  has  been  doubted 
in  Darcys  minors  (11  Ir.  Com.  Law  Kep.  298)  and  Thelwally. 
Yelverton  (14  Ir.  Com.  Law  Rep.  188).  Hartley* s  case  (Car.  Cr. 
Law,  259)  is  open  to  the  same  observation.  The  latter  case  has 
been  observed  upon  also  in  Flaherty^s  case  (2  Car.  &  Kir.  782). 
BratofCs  case  (1  Car.  &  Kir.  144)  is  a  strong  authority  for  the 
Crown ;  but  there,  at  all  events,  the  clergyman  had  the  power  of 
celebrating  the  marriage,  although  under  5  &  6  Will.  4,  c.  54,  the 
marriage  itself  was  void,  as  the  parties  were  within  the  forbidden 
degrees.  In  Reg.  v.  MUUs  (10  CI.  &  Fin.  689)  Tindal,  J., 
expressly  says  that  the  second  marriage,  to  constitute  bigamy^ 
must,  on  the  plain  construction  of  the  Act  then  in  force,  which 
was  in  the  same  terms  as  stat.  24  &  25  Vict.  c.  100,  s.  57,  mean  a 
marriage  of  the  same  kind  and  obligation  as  the  first.  In  Burt  v. 
Burt  (2  Sw.  &  Tr.  88),  which  was  a  petition  for  divorce  on  the 
ground  of  bigamy,  the  Court  held  that  to  prove  bigamy  there 
should  be  proof  of  such  a  ceremony  as  but  for  the  former  marriage 
would  have  constituted  a  valid  marriage.  There  are  several  cases 
in  which  it  was  considered  material  to  inquire  as  to  the  validity  of 
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the  seoond  marriage :  Rex  v.  Wilson^  cited  in  Hamilton  Smythe's       ^^^^ 
report  of  Seg.  v.  MilUs  (p.  211);   Sex  v.  Robinson  (ib.);   Drake^s     yakvisq. 

case  (1  Lew,  C.  C.  25);  GrahanCs  case  (2  Lew.  C.  0.  97);  Reg.  v.        

Povey  (1  DearsL  C.  0.  32).  ^^^ 

J.  E.  fFalshey  Q.C.,  Barrt/y  Q.O.,  and  Heron^  Q.C.,  for  the  ij^owy. 
Crown. — The  word  **  marry  **  in  the  second  member  of  the  57th 
section  of  24  &  25  Vict  c.  100  cannot  possibly  mean  a  good^  valid, 
and  binding  marriage.  The  marriage  is  always  null  to  all  intents 
and  purposes  by  the  existence  of  the  first.  What,  then,  does  it 
mean  ?  The  true  meaning  of  it  is  given  by  Lord  Denman  in  Reg. 
V.  Brawn,  where  he  says  that  the  prisoner  s  offence  **  consisted  in 
going  through  a  ceremony  of  marriage  and  appearing  to  contract 
that  which  was  a  legal  and  binding  union  at  a  time  when  she  knew 
she  had  a  husband  living/'  In  that  case  the  second  marriage  was 
null  and  void,  yet  Lord  Denman  held  the  conviction  good.  In 
Reg.  y.  Penson{5  Car.  &  P.  412)  the  banns  of  the  second  marriage 
had  been  published  in  a  false  name,  and  the  marriage  was,  under 
Lord  Hardwicke's  Act,  null  and  void.  Gurney,  B.  says — "  That 
applies  only  to  the  first  marriage.  The  parties  cannot  avoid  the 
consequences  of  their  offence  by  contracting  concertedly  an  invalid 
marriage."  Neither  of  these  cases  has  ever  been  doubted ;  and 
they  are  both — especially  Reg.  v.  Braton — direct  authorities  on  the 
present  case.  OrgilFs  case  shows  the  importance  to  be  given  to 
the  prisoner's  representations.  The  statute  23  Greo.  2,  c.  10,  is  a 
legislative  declaration  that  though  a  marriage  contracted  under 
the  circumstances  of  the  second  marriage  in  this  case  is  null  and 
void  as  a  marriage,  yet  it  is  good  for  the  purpose  of  making  the 
priest  who  celebrates  it  punishable.  In  the  same  way  it  may  be 
good  to  constitute  the  felony  of  bigamy.  Brawn^s  case  is  cited  as 
law  in  all  the  text  books.  See  especially  Russ.  on  Crimes,  vol.  I. 
p.  307,  last  edition.  As  to  Burt  v.  Burt,  that  was  a  decision  on 
the  English  Divorce  Act,  and  has  nothing  to  do  with  the  criminal 
law.  In  Rex  v.  Edwards  {Rus.  &  Ry.  C.  C.  283)  it  was  held  on  a 
trial  for  bigamy,  that  if  the  prisoner  wrote  down  the  names  in  a 
publication  of  banns,  he  is  precluded  thereby  from  saying  that  the 
woman  was  not  known  by  the  name  he  delivered  in.  There  is  a 
curious  discussion  on  the  law  of  bigamy  in  the  Duchess  of  King- 
ston's  case  (20  St.  Tr.) 

Molloy  replied.  Cur.  adv.  vuU. 

MayS. 

O'Hagan,  J.  stated  the  facts  of  the  case  and  proceeded : — The 
question  in  the  case  arises  substantially  upon  the  construction  to 
be  given  to  the  provisions  of  the  stat.  24  &  25  Vict.  c.  100,  s.  57, 
in  connection  with  the  facts  which  appeared  in  evidence.  They 
seem  to  have  made  it  plain  that  the  prisoner,  who  was  a  Protestant, 
was  legally  married  to  Mary  Stewart,  and  that  subsequently  he 
went  through  the  ceremony  of  marriage  with  Catherine  Brien, 
who  was  a  Koman  Catholic.     That  marriage  was  solemnised  by  a 
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Bio,        Catholic  priest ;  the  prisoner  professed  himself  to  be  a  Catholic. 
.!,'.«»      The  ceremoDy  had  all  the  incidents  of  a  valid  marriage,  and  would 
have  been  a  binding  marriage  but  for  the  fact  of  the  prisoner  bein^ 
1866.        a  Protestant.      Therefore  the  marriage  was  rendered  by  the  Act 
_ —        ^f  Qqq^  2  null  and  void.      And  it  was  contended  that  because  it 
v««v-      y^g^  ^  nullity  the  prisoner  committed  no  legal  offence  when  going 
through  the  form  of  marriage  and  perpetrating  the  fraud  which 
he  did.      The  charge   against  the   prisoner  is  properly  that    of 
polygamy,  not  bigamy.     Bigamy  properly  is  where  a  man  either 
marries  a  widow,  or  after  the  death  of  his  first  wife  marries  a 
second  time ;   and  the  aim  of  the  statutes  with  which  we  have  to 
deal  is  to  prevent  anyone  entering  into  a  second  marriage  while 
the  first  wife  is  living.     Originally  this  was  only  an  offence  of 
ecclesiastical  cognisance;    and  it  was  only  the  statute  10  Car.  1, 
sess.  2,c  21  (Ir.)  that  made  it  cognisable  by  the  civil  tribunals.   The 
provisions  of  that  Act  continued  with  little  alteration  down  to  the 
statute  under  which  the  indictment  before  us  was  framed.    All  the 
Acts  for  purposes  of  construction  may  be  read  together.     The  Act 
of  Car.  I,  is  entitled  '^  An  Act  for  the  Restraining  of  all  Persons 
from  Marriage  until  their  former  Wives  and  former  Husbands  be 
dead."    It  recites  that  ^'Forasmuch  as  divers  evil  disposed  per- 
sons, being  married,  run  out  of  other  of  his  Majesty's  realms  or 
dominions  into  this  realm  of  Ireland,  or  out  of  one  county  into 
another,  within  the  said  realm  of  Ireland,  or  into  places  where 
they  are  not  known,  and  there  become  to  be  married,  having 
another  husband  or  wife  living,  to  the  great  dishonour  of  God  and 
utter  undoing  of  honest  men's  children  and  others ; "  and  then  the 
enactment  is — *Hhat  if  any  person  or  persons,  being  married,  or 
which  hereafter  shall  marry,  do  at  any  time  after  the  end  of  the 
session  of  this  present  Parliament  marry  any  person  or  persons,  the 
former  husband  or  wife  being  alive,  then  every  such  offence  shall 
be  felony.''  The  offence  as  stated  both  in  the  10  Car.  1,  and  24  &  25 
Vict,  c  100,  8.  57,  is  that  of  a  person  who,  being  married,  shall 
marry  any  other  person,  the  former  husband  or  wife  being  alive. 
Upon  these  words  and  upon  the  recital  and  the  terms  of  the 
original  Act  of  Car.  1,  arises  the  controversy  before  us.      On  the 
one  side  it  is  contended  that  the  second  marriage  being  void  there 
can  be  no  conviction.      On  the  other  hand  it  is  said  that  it  having 
all  the  outer  character  of  a  religious  ceremony,  and  being  avoided 
only  by  the  fact  which  was  concealed  by  one  of  the  parties,  it  is  a 
crime.    All  the  authorities  are  comparatively  of  recent  date.    Two 
of  them  at  least  are  certainly  in  point ;  and  if  they  put  a  true 
construction  on  the  statute  the  conviction  cannot  be  sustained.   In 
Bex  V.  Pensan  (5  Car.  &  P.  412)  the  prisoner  was  indicted  for  bigamy. 
It  appeared  that  the  prisoner  in  1828  had  married  Anne  Wooton, 
and  ouring  her  lifetime — in  1832 — he  married  Eliza  Brown  by  the 
name  of  Eliza  Thick.     The  second  wife  swore  that  she  had  never 
gone  by,  or  been  known  by,  the  name  of  Thick ;  and  she  had 
assumed  it  when  the  banns  were  published  that  her  neighbours 
might  not  know  that  she  was  the  person  intended.     For  the 
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prisoner  it  was  contended  that  upon  this  evidence  the  indictment       ^bo. 
could  not  be  supported.     In  oraer  to  constitute  the  offence  of    yankihq. 

bigamy,  the  second  marria^e^  it  was  said,  should  possess  all  the       

requisites  for  a  valid  one,  except  the  ability  of  the  party  to  i^^^* 
contract  it  by  having  a  former  wife  or  husband  living.  To  Btgaout, 
constitute  a  valid  marriage  it  was  necessary  that  the  parties  should 
be  married  in  their  right  names,  or  by  such  as  they  were  commonly 
known ;  and  that  was  not  so  here,  as  the  second  wife  had  stated 
that  she  had  never  passed  by  the  name  in  which  she  was  married. 
This  marriage,  therefore,  it  was  contended,  was  void  ab  initio ;  and 
there  being  then  no  valid  marriage,  the  offence  of  bi^my  had  not 
been  committed.  Gumey,  B.,  however,  who  tried  the  case,  over- 
ruled this  argument,  saying :  **  That  applies  only  to  the  first 
marriage ;  and  I  am  of  opinion  that  parties  cannot  be  allowed  to 
evade  the  punishment  for  an  offence  by  contracting  a  concertedly 
invalid  marriage."  That  case  appears  to  me  undistinguishable 
from  the  present.  There,  as  here,  the  second  marriage  was  null 
and  void ;  and  the  argument  used  here  by  the  prisoner's  counsel, 
and  the  construction  of  the  statutes  contended  for  by  him,  were 
pressed  on  the  Court.  The  decision,  quantum  valeat^  is  strictly  in 
point.  So  in  the  case  of  Reff.  v.  Brawn.  Jane  Brawn,  a  married 
woman,  in  the  lifetime  of  her  husband,  married  Thomas  Webb,  a 
widower,  who  had  been  the  husband  of  Jane  Brawn's  deceased 
sister.  They  were  indicted  for  bigamy,  and  it  was  argued  that 
as  the  marriage  of  a  woman  with  the  widower  of  her  deceased 
sister  was  null  and  Void  by  stat.  5  &  6  Will.  4,  c.  54,  s.  2, 
the  crime  of  bigamy  had  not  been  committed.  Lord  Denman, 
however,  held  otherwise,  and  said:  ^1  am  of  opinion  that  the 
validity  of  the  second  marriage  does  not  affect  the  question.  It 
is  the  appearing  to  contract  a  second  marriage,  and  the  going 
through  tne  ceremony,  which  constitutes  the  crime  of  bigamy; 
otherwise  it  could  never  exist  in  the  ordinary  cases,  as  a  previous 
marriage  always  renders  null  and  void  a  marriage  that  is  cele- 
brated afterwards  by  either  of  the  parties  during  the  lifetime  of 
the  other.  Whether,  therefore,  the  marriage  of  the  two  prisoners 
was  or  vTas  not  in  itself  prohibited,  and  therefore  null  and  void, 
does  not  signify ;  for  the  woman,  having  a  husband  then  alive,  has 
committed  the  crime  of  bigamy  by  doing  all  that  in  her  lay  by 
entering  into  marriage  with  another  man."  This  also,  quantum 
valeaty  is  an  express  authority.  There,  as  here,  the  second  marriage 
was  null  and  void;  and  if,  notwithstanding,  the  conviction  was 
right,  it  is  impossible  to  say  that  the  conviction  here  ought  to  be 
reversed.  As  bordering  upon  the  same  point,  I  may  also  refer 
to  Rex  V.  AVuon  (R.  &  K.  C.  0.  109),  and  Rex  v.  Edtoards 
(R.  &  R.  C.  C.  283).  The  substantial  question  is — were  the  cases 
of  Rex  V.  Penson  and  of  Reg,  v.  Braum  rightly  decided?  After 
much  consideration,  and  not  without  serious  doubt,  I  have  come 
to  the  conclusion  that  those  decisions  should  be  sustained.  They 
are,  it  is  true,  the  decisions  of  single  judges,  delivered  on  circuit, 
and  not  decisive  on  this  court  of  appeal ;  but  I  see  reason  to  hold 
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Bigamy, 


that  they  are  justified  by  established  rules  of  construction  as 
applied  to  the  bigamy  statutes,  and  a  due  regard  to  public  policy. 
Firsts  though  they  are  the  decisions  of  single  judges,  those  judges 
were  men  of  great  ability  and  of  large  experience*  Secondly,  the 
decisions  were  made  in  the  only  cases  in  which  the  question  before 
us  seems  to  have  been  distinctly  raised.  There  are  other  cases, 
but  I  have  not  discovered  that  any  of  them  strictly  bears  on  the 
question.  Thirdly,  the  rule  in  PensorCs  case  was  made  thirty-four 
years  ago,  the  rule  in  the  other  case  twenty-three  years  ago ;  and 
I  do  not  find  that  they  have  ever  been  called  in  question,  while  I 
do  find  that,  in  the  last  edition  of  Russell  on  Crimes,  the  judgment 
of  Lord  Denman  in  BrawiCa  case  is  adopted  in  its  entirety,  with- 
out doubt,  as  giving  the  true  construction  to  the  Acts  which  we 
are  discussing.  (5f  course,  there  is  nothing  conclusive  in  this ;  but 
it  is  an  indication  of  the  opinion  of  the  profession.  For  these 
reasons,  it  seems  to  me  that  the  decisions  are  clothed  with  more 
authority  and  entitled  to  more  respect  than  decisions  made  on 
circuit  often  are ;  but  still,  if  they  have  construed  the  statute 
wrongly,  we  are  not  to  be  bound  by  them.  But  were  they 
wrongly  decided  ?  What  meaning  are  we  to  ascribe  to  the  words 
of  the  Stat.  25  &  26  Vict.  c.  100,  s.  57  ?  Are  we  at  liberty  to 
give  to  the  same  words  in  the  two  parts  of  the  section  different 
meanings  ?  The  first  words,  ^'  being  married,"  must  mean  a  real 
legal  marriage.  Must  the  second  words,  ^^  shall  marry,"  be  so 
likewise,  and  mean  the  same  thing  ?  It  is  .impossible,  for  the 
second  marriage  was  always  null  and  void  to  all  intents.  I 
think  the  construction  derived  from  the  inherent  invalidity  of  the 
second  marriage  is  right.  But  I  do  not  see  why  we  should  be 
bound  in  every  case  to  attach  to  words  the  meaning  which  they 
first  have  always  with  the  manifest  result  of  giving  impunity  to  a 
The  word  "marry"  in  the  second  part  of  the  section 


crime. 


must  in  ordinary  cases  be  held  to  import  not  a  real  but  a  pretended 
marriage.  Why  should  it  not  be  held  also  in  other  cases  to  apply 
to  a  ceremony  having  all  the  outward  marks  of  validity,  but  void 
from  some  other  reason  than  the  existence  of  the  first  marriage. 
We  must  have  regard  to  the  statute  of  10  Car.  1.  From  what 
marriage  was  the  restraint  to  be?  Not  from  a  real  or  l^al 
marriage,  because  this  was  impossible ;  it  must  have  been  from  a 
pretended  marriage — a  marriage  with  the  form  of  reality,  but 
without  the  substance — a  delusion  and  a  sham.  And  when  the 
statute  says  *^  become  to  be  married,"  it  does  not  contemplate 
that  the  parties  do  so  in  reality,  but  that  they  go  through  the 
form.  It  seems  to  me,  therefore,  that  the  construction  of  the 
Crown  is  not  unreasonable;  and  then,  when  we  consider  the 
aim  and  object  of  the  statutes,  the  argument  for  the  Crown  is 
greatly  aided.  Sir  Samuel  Eomilly,  in  the  passage  cited  in  the 
note  to  the  Duchess  of  KingstorCs  case  (20  St.  Tr.  862),  describes 
the  crime  of  bigamy  as  "  that  of  a  fraudulent  and  most  aggravated 
seduction,  effected  under  colour  of  law,  with  all  the  solemnities 
of  religion,  and   under  such    circumstances    that  no  prudence 
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or  caution  could  guard  against  it,"    Now,  I  repeat,  we  may       ^^k*'- 
look  to  the  title  and  preamble  of  the  statute  to  get  at  its  true  con-     p^i,^'inq. 

struction ;  and  it  appears  to  me  that  the  offence  here  efiected  under       

the  colour  of  law,  and  with  all  the  solemnities  of  religion,  was  not  ^^66. 
less  to  the  dishonour  of  God  and  utter  undoing  of  innocence  than  Bigamy, 
if  the  Act  of  Geo.  2  had  never  existed,  and  the  marriage  had 
been  void  only  from  the  existence  of  the  previous  one.  The  case  is 
plainly  within  the  mischief  intended  to  be  provided  against.  It 
would  be  a  grave  reproach  to  our  law  if  for  so  many  generations  it 
had  left  such  a  wrong  without  punishment ;  and  I  confess  I  revolt 
from  such  a  construction  as  would  enable  a  scoundrel  to  indulge 
his  cupidity  and  lust  by  possessing  himself  of  the  person  and  fortune 
of  a  woman  if  he  shall  only  take  the  precaution  of  declaring  him- 
self a  Protestant  within  twelve  months,  and  this  not  publicly, 
but  secretly.  But,  on  the  view  presented  by  the  prisoner,  he  may 
avoid  the  penalties  if  to  the  fraud  and  treachery  of  bigamy  he  adds 
the  accumulated  baseness  of  professing  as  falsely  and  clandes- 
tinely a  form  of  faith  different  from  that  which  he  really  holda  Of 
course  we  have  to  deal  with  the  law  as  it  stands ;  but  I  confess  it  is 
to  my  own  mind  satisfactory  that  I  am  able  to  avoid  a  construction 
which  would  lead  to  such  lamentable  results.  A  number  of  cases 
were  cited  for  the  prisoner,  but  it  does  not  seem  to  me  that  by  any 
of  them  the  cases  I  have  referred  to  were  overruled.  The  judgment 
of  Tindal,  C. J.,  in  Reg.  v.  Millis  has  been  referred  to ;  but  there 
the  judges,  having  come  to  the  conclusion  that  the  first  mar- 
riage was  null  and  void,  of  course  were  bound  to  hold  that  the 
offence  of  bigamy  had  not  been  committed.  That  was  the  matter 
decided ;  and  though  Tindal,  C.  J.,  goes  on  to  say  that  the  words 
"  being  married  ^  in  the  first  clause,  and  the  words  ^'  marry  any 
other  person  "  in  the  second,  must  of  necessity  point  at  and  denote 
marriage  of  the  same  kind  and  obligation,  that  was  without  fore- 
seeing such  a  case  as  this,  of  a  marriage  apparently  good,  but 
rendered  invalid  by  a  statute.  The  opinion,  though  entitled  to  all 
respect,  is  not  decisive  on  a  question  which  was  not  present  to  the 
mind  of  the  judge  at  the  time ;  and  it  decides  only  that  a  marriage 
per  verba  de  presenti  could  not  subject  a  person  to  capital  punish- 
ment. I  do  not  think  that  contravenes  the  opinion  of  Lord  Denman, 
who  was  present  at  this  judgment — the  very  year  after  the  decision 
in  Beff.  v.  Brawn*  The  concluding  passage  of  Lord  Denman's 
judgment  in  Rea,  v.  MiUis  is  worthy  oi  attention,  as  showing  that 
he  still  entertamed  the  same  opinion.  He  says:  ''If  the  first 
marriage  is  good  for  any  purpose,  it  is  good  for  the  purpose  of 
rendering  him  who  commits  the  vicious  and  cruel  act  of  deserting 
one  wife  and  deceiving  another  woman  by  the  pretence  of  marriage 
a  criminal  in  the  eye  of  the  law.  The  offender  takes  his  chance 
whether  his  first  contract  will  be  held  a  marriage,  and  whether 
his  second  marriage  will  be  held  a  crime ;  and  not  more  ignorant 
of  the  consequences  than  many  of  the  offenders,  he  must  abide  by 
them.''  Loi^  Denman  evidently  considered  that  the  guilt  in  the 
eye  of  the  law  was  the  deluding  a  woman  by  pretence  of  a 
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Rbo.        marriage.     Two  other  cases  were  cited  from  the  report  of  Reg.  r. 
Faniiiho.     MiUis  m  the  Queen's  Bench  in  Ireland^  and  many  of  a  similar  kind 

will  be  found,  which  show  that  the  judges  have  ordinarily  required 

1866.  proof  of  the  validity  of  both  ceremonies  of  marriage.  And  it  was 
^^y.  right,  because  the  pretence  of  marriage  must  be  the  pretence  of  a 
valid  marriage  though  it  may  be  legally  void.  And  such  a 
marriage  must  be  proved,  or  there  is  no  criminality.  Inquiry  must 
be  made  as  to  the  character  of  the  second  ceremony ;  for  every 
contract  cannot  be  considered  as  making  the  contract  of  husband 
and  wife.  In  none  of  these  cases,  however,  was  there  any  mooting 
of  the  question  of  a  ceremony  like  this.  The  same  observation 
applies  to  the  case  of  Rer,  v.  Povey  (1  Dears.  C.  C.  32),  and  Burt 
V.  Burt.  In  neither  of  these  was  there  any  question  discussed  like 
that  before  us.     In  Burt  v.  Burt  the  Court  said :  '^  There  must  be 

Eroof  of  such  a  ceremony  as  but  for  the  former  marriage  would 
ave  constituted  a  valid  marriage."  Such  it  generally  is ;  but  the 
judges  had  no  occasion  to  consider  what  would  be  the  e£Fect  of 
such  a  second  marriage,  of  as  much  apparent  validity  as  the  former, 
but  invalid  for  a  different  reason  than  the  existence  of  the  former 
one.  In  all  the  English  and  Irish  cases  dted  for  the  prisoner  it 
merely  appears  that  some  proof  was  required  of  the  validity  of  the 
ceremony  according  to  the  local  law.  but  in  none  was  there  any 
consideration  of  the  incompetency  of  the  party  celebrating  the 
second  marriage  as  bearing  upon  the  bigamy  statutes.  I  have  not 
referred  to  the  case  of  Reg.  v.  Orgill  (9  C.  &  P.),  because  it  is,  I 
think,  distinguishable  from  the  case  before  us.  There  the  prisoner, 
at  the  time  of  the  second  marriage,  stated  he  was  a  Catholic ;  and 
Alderson,  B.,  said :  ^'  If  the  prisoner  at  the  time  of  his  marriage 
held  himself  out  to  be  a  Roman  Catholic,  I  am  decidedly  of  opinion 
that  be  cannot  now  set  up  his  protestation  as  a  defence  to  the 
charge."  That  has  been  disapproved  of  in  Dareysy  minors,  and  in 
ThehoaU  v.  Yeherton.  I  concur  with  those  authorities.  I  do  not 
think  that  the  doctrine  of  estoppel  can  be  applied  against  a  pri- 
soner in  such  a  case.  I  observe  that  in  Yeherton  v.  Yeherimi,  in 
the  House  of  Lords,  Lord  Wensleydale  doubts  Reg.  v.  OfgiU; 
and  I  do  not  rest  my  judgment  on  it.  I  rest  myjudgment  on  the 
reasons  given  by  Baron  Gurney  and  Lord  Dennmn;  on  the 
authority  of  those  cases ;  on  the  construction  of  the  statutes ;  on 
the  impossibility  of  carrying  to  its  consequences  the  argument  of 
the  prisoner ;  on  the  meaning  of  the  words  ^  married  "  and  *^  shall 
marry."  My  opinion  is,  that  the  conviction  was  legal  and  should 
be  sustained. 

Dbast,  B. — I  have  come  to  a  different  conclusion  from  my 
brother  O'Hagan.  The  question  is  whether  this  conviction  of  the 
prisoner  can  be  sustiuned,  and  I  think  it  cannot.  The  fact  of  the 
first  marriage  is  not  disputed.  The  second  marriage  was  celebrated 
by  a  Catholic  priest,  and  the  prisoner  was  a  professing  Protestant. 
By  the  19  Geo.  2,  c  13>  it  was  enacted  'Hhat  every  marriage  that 
shall  be  celebrated  after  the  1st  of  May,  1746,  between  a  Papist 
and  any  person  who  hath  been  or  hath  professed  him  or  herself  to 
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be  a  Protestant  at  any  time  between  twelve  months  before  such 
celebration  of  marria^e^  or  between  two  Protestants,  if  celebrated 
bj  a  Popish  priest,  shall  be  and  is  hereby  declared  absolutely  null 
and  Toid  to  all  intents  and  purposes,  without  any  process,  judg- 
ment, or  sentence  of  law  whatsoever."  In  any  civil  or  criminal 
Court  the  second  marriage  has  none  of  the  qualities  of  a  marriage. 
The  issue  would  be  illegitimate  even  if  the  first  marriage  had  never 
existed.  It  cannot  be  regarded  as  a  marriage  within  the  stat. 
25  &  26  Vict  a  100,  s.  67.  The  words  of  that  are :  "  Whosoever, 
being  married,  shall  marry  any  other  person  during  the  life  of  the 
former  husband  or  wife,  whether  the  second  marriage  shall  have 
taken  place  in  England  or  Ireland,  shall  be  guilty  of  felony  " — 
the  same  as  the  10  Car.  1.  The  meaning  of  the  words  ^*  being 
married ''  in  the  first  part  of  the  section  is  not  disputed ;  and  the 
question  is  as  to  the  meaning  of  the  words  **  shall  marry  "  in  the 
second  part  What  was  the  object  of  the  Act  ?  Was  it  not  to 
punish  the  entrapping  of  innocent  persons  into  a  marriage  which 
they  had  reason  to  believe  valid ;  but  the  reason  for  making  that 
a  criminal  offence  does  not  apply  to  the  performing  of  a  ceremony 
which  the  parties  must  be  presumed  to  have  known  was  void. 
Independently  of  authority,  I  should  come  to  the  conclusion 
that  the  ceremony  relied  upon  by  the  Crown  cannot  be  considered 
by  a  criminal  Court  otherwise  than  as  it  should  be  considered  by 
a  civil  Court.  Two  cases  have  been  cited,  namely,  Beff.  v.  Penson 
and  Reg.  v.  Brawn,  and  in  each  of  them  the  ceremony  of  marriage, 
which  was  null  and  void,  was  held  sufficient  to  constitute  the 
crime  of  bigamy.  These,  however,  were  both  decisions  made  on 
circuit  by  single  judges.  But  there  are  other  cases  in  which  the 
validity  of  the  second  marriage  was  held  important.  Thus  in 
Drakes  case  (1  Lew.  C.  C.  25)  it  was  proved  by  a  person  who  was 
present  at  the  prisoner's  second  marriage,  that  the  woman  was 
married  to  him  by  the  name  of  Hannah  >Vilkinson,  the  name  laid 
in  the  indictment ;  but  there  was  no  other  proof  that  the  woman 
in  question  was  in  fact  Hannah  Wilkinson.  Parke,  J.,  held  the 
proof  to  be  insufficient,  and  directed  an  acquittal.  The  learned 
judge  subsequently  expressed  his  decided  opinion  that  he  was 
right,  and  added  that,  to  make  the  evidence  sufficient,  there  sliould 
have  been  proof  **  that  he  was  then  and  there  married  to  a  certain 
woman,  by  the  name  of^  and  wiko  called  herself  Hannah  Wilkinson^ 
because  the  indictment  undertakes  that  Hannah  Wilkinson  was 
the  person ;  whereas,  in  fact,  there  was  no  proof  that  such  was  her 
name,  or  that  she  had  ever  before  gone  by  that  name ;  and  if  the 
banns  had  been  publbhed  in  a  name  which  teas  not  her  awn,  and 
which  she  had  never  gone  bt/,  the  marriage  would  be  invalid."  So 
that  that  eminent  judge  was  of  opinion  that  the  invalidity  of  the 
second  marriage  was  to  be  considered  as  a  defence.  Again,  in 
Graham's  case  (2  Lew.  C.  C.  07)  the  prisoner  was  indicted  for 
having  married  a  second  wife  at  Gretna  Green,  in  Scotland,  his 
first  wife  being  still  alive.  The  first  marriage  was  proved,  and 
that  the  woman  whom  he  had  married  was  still  living.     The  inn- 
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^^'        keeper  and  his  wife  proved  that  part  of  the  marriage  ceremony  was 
FANHDra.     ^^^  ^"*  ^^  ^^®  Book  of  Common  Prayer,  and  that  the  parties^ 

'     when  they  came^  were  sober  enough  for  the  business  they  had  in 

1866.       hand.     Co-habitation  was  also  proved.     A  Scotch  writer  to  the 
Bigamv.      Signet  was  also  called,  who  gave  evidence  that  according  to  the 
law  of  Scotland  the  assent  of  both  parties  must  be  distinctly  and 
clearly  proved  in  order  to  render  the  contract  a  valid  one,  and 
Alderson,  B.,  being  of  opinion  on  the  whole  evidence  that  the 
assent  of  the  second  wife  was  not  '*  distinctly  and  clearly  proved," 
directed  the  jury  to  find  the  prisoner  not  guilty.     So  that  he  must 
have  been  of  opinion  that  the  intrinsic  validity  of  the  second 
marriage  was  essential  to  constitute  the  crime.     Again,  in  Reg.  v. 
Povey  the  second  marriage  was  in  Scotland,  and  the  Court  of 
Criminal  Appeal  held  that  some  one  conversant  with  the  law  of 
Scotland  should  have  been  called  to  prove  that  according  to  that 
law  what  took  place  in  Scotland  constituted  a  valid  marriage,  and 
there  not  being  such  evidence,  the  prisoner  was  acquitted.     Burt 
V.  Btirt  is  an  authori^  to  the  same  effect.     The  Act  establishing 
the  Divorce  Court  makes  bigamy  one  of  the  grounds  for  dissolu- 
tion of  marriage,  and  it  defines  it  as  **  marrying  a  second  husband 
or  wife  in  the  life  of  the  former."    In  that  case  bigamy  was  one  of 
the  grounds  on  which  a  divorce  was  sought.     Proof  was  given 
that   the   respondent  went   thcough  a  ceremony  of  marriage  in 
Australia — that   many  persons  married  there  according  to  that 
form,  and  lived  together  as  husband  and  wife,  and  a  certificate  of 
marriage  was  offered  in  evidence,  but  there  was  no  proof  of  the 
Australian  law.     The  Court  held  this  insufficient,  and  said  that 
there  should  be  proof  of  such  a  ceremony  as  but  for  the  previous 
marriage  would  have  constituted  a  valid  marriage,  and  that  in  the 
absence  of  formal  proof  of  the  law  of  Australia,  they  could  not 
consider  the  bigamy  proved.     That  case  cannot  be  distinguished 
from  the  present  one,  for  the  definition  of  bigamy  on  which  that 
case  was  decided  is  the  same  as  that  in  the  Act  on  which  the 
prisoner  here  has  been  convicted.     Then  we  have  the  authority  of 
Tindal,  C.  J.,  in  Reg.  v.  Millisy  where  he  thus  expresses  himself, 
after  answering  the   question   as   to  the   validity  of   the    first 
marriage:    ^^Independently  altogether  of  the   answer  we  have 
given  to  that  abstract  question,  and  admitting  for  the  sake  of  argu- 
ment that  the  law  had  held  a  contract  per  verba  de  pr<Bsenti  to  be  a 
marriage,  yet,  looking  to  the  statute  upon  which  this  indictment  is 
framed,  we  should  have  thought,  upon  the  just  interpretation  of 
the  words  of  that  statute,  the  offence  of  bigamy  could  not  be  made 
.  out  by  evidence  of  such  a  marriage  as  this.     The  words  are :  ^*  If 
any  person,  being  married,  shall  marry  any  other  person  during 
the  life  of  the  first  husband  or  wife  ''-^words  which  are  almost  the 
very  same  as  those  in  the  original  statute  of  James  I.     Now,  the 
words  *^  being  married,"  in  the  first  clause,  and  the  words  ^^  marry 
any  other  person,"  in  the  second,  must  of  necessity  point  at  and 
denote  marriage  of  the  same  kind  and  obligation.     These  expres- 
sions indicate  plainly  that  that  eminent  judge  did  not  consider  that 
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a  marriage  ceremony  or  contract  which  was  of  no  obligation,  but       ^^0 
absolutely  null  and  void  to  all  intents  and  purposes,  would  be     fj^^imo 

sufficient  to  constitute  the  crime  of  bigamy ;  and  the  words  of  the        

Act  which  he  referred  to  are  identical  with  those  of  the  Act  under  ^866. 
which  the  present  indictment  is  framed.  These  authorities,  I  think,  ^. 
outweigh  those  cited  for  the  Crown,  and  fortify  the  opinion  which, 
independently  of  authority,  I  would  have  formed  upon  the  words 
of  the  two  Acts,  19  Qeo.  2,  c.  13  (Ir.)  and  24  &  25  Vict.  0.  100, 
namely,  that  a  marriage  which  is  expressly  made  null  and  void  by 
the  former  does  not  constitute  the  crime  of  bigamy  within  the 
meaning  of  the  latter.  There  is  another  ground  relied  upon  by 
the  Crown  to  sustain  this  conviction,  namely,  that  the  prisoner 
having  on  the  occasion  represented  himself  to  the  priest  who 
married  him  and  to  the  woman  whom  he  married  as  a  Roman 
Catholic,  he  is  estopped,  from  setting  up  the  fact  of  his  Pro- 
testantism, and  in  support  of  that  view  Edwards's  case  and  Reg.  v. 
Orgill  have  been  relied  upon.  In  the  former  case  the  prisoner 
was  indicted  for  marrying  Anna  Timson  in  the  lifetime  of  his  first 
wife,  and  the  evidence  was  that  on  the  occasion  of  the  second 
marriage  he  signed  the  note  for  the  publication  of  the  banns  and 
the  register  of  the  marriage,  and  that  on  both  the  woman  was 
named  Anna  Timson.  Her  father  proved  that  his  daughter's 
name  was  Susannah,  and  that  he  never  knew  her  to  be  called 
Anna  till  the  act  of  the  marriage  to  the  prisoner  by  that  name. 
The  prisoner  was  convicted,  but  the  Common  Serjeant  doubted 
whether  the  evidence  proved  the  indictment  as  to  the  second 
marriage  to  Anna  Timson,  and  whether  the  indictment  should 
not  have  charged  that  the  prisoner  was  married  to  Susannah 
Timson  by  the  name  of  Anna  Timson,  and  upon  this  he  reserved 
the  case.  Ten  judges  held  that  the  prisoner  having  signed  the 
note  for  the  publication  of  the  banns  of  himself  and  Anna  Timson, 
and  having  signed  the  register  of  his  marriage  with  her  by  that 
name,  he  should  not  be  permitted  to  defend  himself  on  the  ground 
that  he  did  not  marry  Anna  Timson,  though  such  might  not  be 
her  name.  They  were  right.  The  interpretation  I  put  on  their 
decision  is,  that  the  acts  of  the  prisoner  furnished  evidence  as 
against  him  that  at  the  time  of  the  marriage  the  woman  was  called 
or  known  by  the  name  of  Anna,  and  that  would  sustain  the  con- 
viction, although  according  to  the  evidence  of  her  father  her  right 
name  was  Susannah.     If  that  be  so,  it  is  no  authority  for  the 

E reposition  that  the  prisoner  here,  by  neason  of  having  represented 
imself  as  a  Boman  Catholic  on  the  occasion  of  his  second  mar- 
riage, is  precluded  from  relying  on  the  fact  found  by  the  jury  in 
answer  to  a  question  to  them  by  the  judge  without  objection 
on  the  part  of  the  Crown,  that  he  had  within  twelve  months 
before  tne  marriage  professed  himself  a  Protestant.  Reg.  v. 
Orgill  is  more  like  the  present  case.  There  the  second  marriage 
was  by  a  Roman  Catholic  priest  in  Ireland,  and  the  prisoner 
represented  himself  to  the  priest  who  married  him  to  be  a  Roman 
Catholic     Alderson,  B.,  who  tried  the  case  said :  ^*  If  at  the  time 
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Reo.        of  the  second  marriage  the  prisoner  declared  himself  to  be  a  Roman 
FAmiiiio.     Clatholic,  it  is  a  good  marriage  as  against  him.     The  law  on  this 

'     subject  was  much  considered  by  the  Privy  Council  in  Swift  v. 

1866.  Swift,  If  the  prisoner  at  the  tune  of  the  marriage  held  himself 
out  to  be  a  Koman  Catholic,  I  am  decidedly  of  opinion  that  he 
cannot  now  set  up  his  protestation  as  a  defence  to  this  charge." 
In  that  case  there  was  no  counsel  for  the  prisoner.  The  attention 
of  the  learned  jud^e  was  not  directed  to  the  stat  19  Gea  2, 
c.  13  (Ir.)  which  mt^es  a  profession  of  Protestantism  within  twelve 
months  absolutely  annul  the  marriage,  and  no  evidence  of  the 
prisoner  ever  having  been  a  Protestant  was  offered.  The  only 
evidence  was  that  he  was  married  by  a  Roman  Catholic  priest^  to 
whom  he  said  that  he  was  a  Roman  Catholic.  The  observation 
of  the  learned  judge  that  the  prisoner  could  not  set  up  his 
Protestantism  as  a  defence  was  entirely  extra-judicial.  But  that 
observation  is  opposed  by  the  decision  of  O'Grady,  C.  B.,  in  Rex  v. 
Hanley^  reported  in  the  note  to  Reg,  v.  OrgUl,  in  which  he  left  the 
question  to  the  jury,  and  it  was  disapproved  of  by  Monahan,  C  J., 
in  giving  the  judgment  of  the  Court  of  Common  Pleas,  in  Darcys. 
minors  J  and  by  Christian,  J.,  in  the  judgment  in  Thelwall  v.  Yel- 
verton,  I  cannot,  therefore,  consider  that  dictum  of  Alderson,  B., 
as  an  authority  to  be  followed,  even  if  it  had  any  application  to  a 
case  like  this,  where  evidence  of  the  prisoner's  Protestantism  was 
given,  and  a  question  as  to  it  left  to  the  jury  without  objection, 
and  found  in  his  favour.  The  statement  of  the  prisoner  at  the 
time  of  his  marriage  that  he  was  a  Roman  Catholic  is,  no  doubt, 
evidence  against  him ;  but  whatever  might  be  its  effect  in  a  civil 
proceeding  in  the  Ecclesiastical  Court  between  him  and  his  wife,  I 
do  not  see  it  can  be  considered  in  a  Criminal  Court  as  precluding 
him  from  proving  that  he  was  a  professing  Protestant  within  twelve 
months,  in  order  to  relieve  himself  from  a  criminal  charge.  I 
concur  with  O'Hagan,  J.,  as  to  the  dangerous  and  mischievous 
consequences  of  this  state'  of  the  law.  But  that  is  for  the  Legis- 
lature ;  we  have  only  to  declare  the  law,  and  in  my  opinion  the 
law  is  clear  that  the  second  marriage  being  nuU  and  void  by  the 
statute,  it  does  not  constitute  the  crime  of  bigamy.  Therefore, 
whatever  may  be  the  consequences,  I  am  bound  to  hold  that  the 
conviction  here  cannot  be  sustained,  and  that  the  prisoner  ought 
to  be  discharged. 

Fitzgerald,  J. — It  is  with  reluctance  that  I  have  brought  my 
mind  to  concur  with  Deasy,  B.,  and  the  reasons  given  by  him  form 
mine.  O'Hagan,  J.,  has  stated  that  his  mind  would  revolt  from 
coming  to  a  conclusion  such  as  Deasy,  B.,  has  announced,  and  I  am 
not  surprised,  and  I  should  rather  say  that  the  state  of  the  marriage 
law  and  of  the  criminal  law,  which  coerces  us  to  come  to  such  a 
conclusion,  and  which  enables  a  malefactor  to  commit  a  gross  out- 
rage with  impunity,  is  discreditable,  but  the  law  is  clear. 

Hughes,  B.,  concurred  with  Deasy,  B.,  and  for  the  reasons 
given  by  him. 
Fitzgerald,  B. — In  this  case  the  prisoner  was  indicted  for 
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bigamy    under  etat    24  &  25  Vict,  a  100,  8.  57.     The    first       ^^' 
marriage  was  solemnised  in  Peter's  Churob,  Dublin^  in  1858  ;  the     p^^'nio. 

second  marriage  was  celebrated  at  the  Boman  Catholic  Churchy       

Westland-row,  Dublin,  by  a  Roman  Catholic  clergyman,  in  1865.  i^^^ 
By  the  Irish  statute  (19  Geo.  2,  a  13,  s.  1),  it  is  enacted  that  j^^^. 
**  every  marriage  that  shall  be  celebrated  between  a  Papist  and 
any  person  who  hath  been  or  hath  professed  him  or  herselt  to  be  a 
Protestant  at  any  time  within  tweWe  months  before  such  cele- 
bration of  marriage,  or  between  two  Protestants,  if  celebrated  by 
a  Popish  priest,  shall  be  and  is  hereby  declared  absolutely  null  and 
▼oid  to  all  intents  and  purposes,  without  any  process,  judgment,  or 
sentence  of  law  whatsoever."  The  jury  found  that  the  prisoner 
was  a  professing  Protestant  within  twelvemonths  prior  totne  time 
of  the  second  marriage,  but  they  also  found  that  the  prisoner  had 
held  himself  out  to  the  clergyman  who  married  him|  and  that  he 
had  stated  to  the  woman,  that  he  was  a  Roman  Catholic  By 
direction  of  the  learned  judge  he  was  found  guilty,  and  he  was 
sentenced  to  five  years'  penal  servitude.  On  the  part  of  the  prisoner 
it  is  alleged  that  this  sentence  cannot  be  sustained,  because  the 
fact  of  professing  Protestantism  within  twelve  months  before  the 
second  marriage  rendered  the  second  marriage  a  nullity,  the 
consequence  of  which  is  said  to  be  that  the  prisoner  was  not  married 
a  second  time  within  the  meaning  of  the  statute  under  which  he 
was  convicted.  There  can  be  no  doubt  that  the  fact  that  the 
prisoner  was  a  professed  Protestant  within  twelve  months  before 
the  second  marriage  would  of  itself  be  sufficient  to  avoid  that 
marriage  absolutely,  and  there  can  be  no  doubt  that  the  fact  was 
established ;  if  the  actual  truth  of  that  fact  was  a  material  inquiry, 
the  jury  have  found  it.  The  conviction  has  been  supported  on  two 
grounds — first,  that  the  question  of  the  absolute  invalidity  of  the 
second  marriage,  in  a  case  in  which  a  ceremony  apparently  complete 
of  celebration  of  marriage  has  been  proved,  is  immaterial,  inasmuch 
as  every  such  second  marriage  must  necessarily  be  invalid ;  and  as 
authorities  for  this  position  Rex  v.  Penson  and  Beff.  v.  Brawn  were 
cited ;  and  secondly,  that  the  prisoner's  representations,  as  found 
by  the  jury,  precluded  him  from  relying  on  the  fact  which  would 
have  avoided  this  second  marriage ;  and  for  this  Reff.  v.  Orffill  and 
other  cases  were  referred  to.  The  former  position,  it  was  ad- 
mitted, would  apply  only  to  the  case  of  the  second  marriage  in  a 
charge  of  bigamy;  the  latter  appears  to  apply  as  well  to  the 
case  of  the  first  marriage.  The  former  position  raises  a  question 
on  the  construction  of  the  statutes  under  which  the  prisoner  was 
convicted  ;  the  latter  raises  a  question  on  the  law  of  evidence  as 
applied  to  criminal  cases.  The  words  of  the  stat.  24  &  25  Vict, 
a  100,  s.  57,  are :  **  Whosoever  being  married  shall  marry  any 
other  person  during  the  life  of  the  former  husband  or  wife, 
whether  the  second  marriage  shall  have  taken  place  in  England  or 
Ireland,  or  elsewhere,  shall  be  guilty  of  felony."  The  question  is 
as  to  the  meaning  of  the  words  **  shall  marry."  Both  sides  agree 
that  the  words  <' being  married  "  mean  a  marriage  defaciOy  And  are 
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i^>a.        not  satisfied  by  a  marriage  noil  and  void)  however  perfectly  cele* 
Fanhhto.     brated  as  to  ceremony ;  the  prisoner  contends  that  the  words  *'  shall 

'     marry  "  must  be  constrned  in  the  same  way^  and  mean  a  marriage 

18^  de  factOy  which,  considered  by  itself,  would  not  be  null  and  void. 
Sioamu,  ^^^  ^^^  Crown  it  is  contended  that  as  a  person  being  married 
cannot  contract  a  valid  marriage,  the  words  ^' shall  marry  "  cannot 
mean  a  valid  marriage — the  words  must  be  understood  as  of  form, 
and  not  as  of  substance.  By  the  common  law,  bigamy,  or,  as  it  is 
more  properly  called,  polygamy,  does  not  appear  to  have  been  an 
o£Fence  cognizable  in  the  temporal  Courts.  In  this  country  it  was 
first  made  a  felony  by  stat.  10  Car.  1,  sess.  2,  c  21,  corresponding 
with  the  English  Act,  1  James  1,  c.  11.  But  from  the  earliest 
period  polygamy  was  forbidden  in  both  countries,  and  a  second 
marriage  contracted  in  the  life  of  the  former  husband  or  wife  was 
absolutely  null  and  void.  What  is  forbidden  in  any  case  can  only 
be  rightly  understood  by  considering  what  the  state  of  things  would 
have  been  if  the  matter  had  not  been  forbidden.  Polygamy  is  the 
having  at  least  two  lawful  wives  or  two  lawful  husbands,  and  when 
bigamy  in  the  case  of  a  husband  is  forbidden,  what  is  forbidden  is 
the  having  two  lawful  wives.  If  polygamy  were  allowed  polygamy 
would  not  exist  in  the  case  of  two  marriages,  unless  both  marriages 
were  valid  according  to  thB  law  of  the  country  allowing  polygamy. 
In  the  case  of  a  husband,  if  one  marriage  were  valid  and  the  other 
void,  the  case  would  be  one  of  wife  and  concubine,  not  of  two 
wives.  Now,  when  polygamy  is  forbidden,  the  thing  forbidden  is 
not  the  having  of  a  wife  and  concubine,  but  the  having  of  two 
wives,  which  therefore  must  mean  the  having  of  what  would  be 
two  lawful  wives  if  polygamy  were  not  forbidden.  In  forbidding 
polygamy,  the  law  cannot  be  understood  as  forbidding  a  second 
void  marriage,  but  as  itself  introducing  a  cause  of  invalidity  which 
would  not  have  existed  but  for  that  law.  The  law  would  be 
wholly  unnecessary  in  the  case  of  a  second  marriage,  which  was 
such  in  form  only,  but  which  independently  of  the  law  was  a 
nullity.  But  this,  though  a  most  important  consideration,  is  not 
necessarily  decisive  on  the  construction  of  a  statute  which  makes  a 
second  marriage  criminal  in  a  country  where  polygamy  was  before 
forbidden.  It  is  a  most  important  consideration,  because,  if  the 
object  of  the  Legislature  in  the  criminal  statute  was  only  to  make 
criminal  that  polygamy  which  the  antecedent  law  forbade,  then  the 
words  by  which  the  statute  described  the  second  marriage  not  only 
may,  but  must,  mean  a  marriage  which  would  have  been  valid  if 
polygamy  had  not  been  forbidden.  It  is  not  necessarily  decisive, 
because  in  a  country  in  which  polygamy  is  forbidden,  the  Legis- 
lature may  deem  it  expedient  to  make  criminal  not  only  what  is 
polygamy  in  its  strictest  sense,  but  also  that  which  has  an  appear- 
ance of,  or  is  an  approach  to  it.  But  it  clearly  shows,  as  it  seems 
to  me,  that  the  mere  fact  that  the  second  marriage  would  by  the 
antecedent  law  be  void  as  such,  would  not  prevent  our  construing 
the  second  marriage  described  in  the  statute  as  marriage  which 
would  have  been  valid  but  for  the  antecedent  law.     It  shows,  on 
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the  contrary^  that  in  the  abaence  of  any  evidence  of  the  legislator's       Bm. 
intention  to  do  more  than  make  that  thing  criminal  which  had  been     YAmma. 

antecedently  forbidden,  this  would  be  the  natural  construction  of       

the  criminal  statute.  This  will  be  found  to  affect  directly  the  ^^^^ 
reason  of  the  decision  in  the  case  of  R^.  y.  Braum*  To  me  the  ^Z^ 
language  of  the  statute  seems  with  great  care  adapted  to  the  case 
of  polygamy  in  its  strictest  sense :  the  case,  that  is,  of  two  marriages, 
each  of  which  considered  by  itself,  and  without  reference  to  the 
other,  must  be  a  valid  marriage.  The  very  same  words  *^  being 
married "  **  shall  marry,"  are  used  to  denote  each  marriage ;  the 
act*  which  constitutes  the  felony  is  called  **  the  second  marriage," 
and  the  relation  arising  from  the  first  marriage  is  referred  to  as 
that  of  *^  former  husband  or  wife,"  exactly  as  it  would  be  on  the 
supposition  that  both  marriages  were  in  all  respects  valid.  Surely, 
if  the  L^islature  had  a  further  intention,  some  words  would  have 
been  used  to  indicate  such  an  intention;  the  words  ^'apparent 
marriage,"  ^^  ceremony  of  marriage,"  or  some  such  language,  would 
have  been  employed,  from  which  it  could  be  satisfactorily  collected 
what  essentials  of  marriage  the  act  which  is  made  felony  might 
want  other  than  that  which  is  necessarily  implied  in  the  antecedent 
law,  which  forbad  and  avoided  it  as  a  second  marriage.  Up  to 
this  moment  I  have  heard  no  satisfactory  statement  of  what  are 
the  qualities  of  marriage  which  the  second  marriage  may  want. 
I  know  that  it  must  be  a  void  marriage  by  reason  of  the  former 
marriage;  that  is  a  necessary  implication  from  the  antecedent  law; 
but  what  else  it  may  want — for  a  marriage  in  some  sense  it  must 
be — I  can  gather  neither  directly  nor  by  necessary  implication 
from  the  statute.  Now,  considenng  that  the  second  marriage  is 
the  act  made  felony,  I  am,  I  confess,  forced  to  conclude  that  the 
second  marriage  must  have  all  the  elements  of  a  valid  marriage, 
except  that  which  is  necessarily  excluded,  that  is  to  say,  the 
capacity  to  contract  arising  from  freedom  from  a  prior  subsisting 
marriage.  Sect.  57  of  stat.  24  &  25  Vict.,  c.  100,  gives  no  assis* 
tance  by  any  recital.  The  statute,  however,  it  must  remembered, 
is  a  consolidation  Act.  The  same  observation  applies  to  the 
previous  statutes — 10  Geo.  4,  c.  24,  s.  26,  relating  to  Ireland,  and 
9  Geo.  4,  c.  31,  s.  22,  relating.to  England.  Considering  this,  and 
how  closely  the  language  of  the  original  statutes  which  made 
bigamy  felony  has  been  followed  in  those  Acts,  it  does  not  seem 
to  me  amiss  to  refer  to  the  recitals  of  the  mischief  aimed  at  in  the 
original  statutes.  The  Irish  statute  was  passed  thirty  years  after 
the  English  Act  (1  Jac.  1,  c.  11).  The  recitals  in  both  are  sub- 
stantially the  same ;  but  as  that  in  the  English  Act  is  somewhat 
shorter,  I  take  it.  It  says :  *^  Forasmuch  as  divers  evil  disposed 
persons,  being  married,  run  out  of  one  county  into  another,  or 
into  other  places  where  they  are  not  known,  and  there  become  to 
be  married,  having  another  husband  or  wife  living,  to  the  great 
dishonour  of  God,  and  utter  undoing  of  divers  honest  men's 
children  and  others."  The  evil  contemplated  is  evil  arising  from  a 
second  marriage;   the  dishonour  of  God  plainly  points  to  that 
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polygamy  which  is  forbidden  by  the  hw  of  his  Church,  and 
althoaglC  no  doubt,  nnleaa  the  second  maniage  was  Toid,  the  evils 
mentioned  would  not  arise,  yet,  so  fiur  as  those  evils  arise  from  its 
1S6S.  mere  nullity,  they  would  have  followed  equally  from  any  void 
marriage.  Is  it  not  plain,  then,  that  what  the  Le^slature  aimed 
at  was  evil  arising  from  a  marriage  void  only  by  reason  of  a 
former  marriage,  from  a  nullity  which  ignorance  of  the  former 
marriage  might  possibly  prevent  parties  from  guarding  against, 
and  not  from  any  nullity  which  must  be  guarded  against  in  the 
case  of  every  marriage.  It  was  observed  by  Mr.  Wallace  in  his 
argument  in  The  Duchea  of  Kmgtknit  cau,  that  history  gives  no 
account  of  this  Act,  or  the  occamon  of  pasring  it.  One  might 
conjecture  that  the  union  of  the  two  crowns,  and  the  influx  into 
England  of  strangers  from  a  country  whose  marriage  law  was  so 
dimrent  from  its  own  as  was  that  of  Scotland,  may  have  had 
something  to  do  with  the  matter.  But,  however  this  may  be,  the 
exceptions  in  the  statute  are  not  immaterial.  Remembering  that 
a  court  of  law  must  hold  every  marriage  de  facto  valid,  and  that 
it  exclusively  belonged  to  the  Court  Ubristian  to  avoid  such  as 
were  voidable  only,  it  will  be  found  that  the  exceptions  are  either 
cases  of  polygamy  in  the  strict  sense,  or  cases  in  which  the  inquiry 
into  the  existence  of  polygamy  in  that  sense  are  precluded  by  the 
sentence  of  a  competent  Court  The  exceptions  are  somewhat 
different  in  the  late  statutes,  but  the  same  observation  applies  to 
them.  The  language,  then,  of  the  statute  before  us,  in  describing 
the  offence,  is  in  its  most  natural  sense  applicable  to  polygamy 
properly  so  called,  and  the  excepted  cases  are  cases  of  the  same 
Kind.  Unless  coerced  by  authority,  I  am  unable  to  resist  the  con- 
clusion from  all  this,  that  the  second  marriage,  which  is  felonv, 
must  be  the  one  which,  bat  for  the  subsistence  of  the  first  would 
have  been  a  valid  marriage.  Each  of  the  decisions  relied  upon  by 
the  Crown  is  the  decision  of  a  single  judge,  and  sitting  here,  I  feel 
myself  at  liberty  to  consider  the  reasons  on  which  they  rest  The 
first  case  is  Rex  v.  Penium  (His  Lordship  stated  the  facts  of  that 
case,  and  the  judgment  of  Oumey,  B.,  and  continued) — I  may 
observe  that  Rex  v.  Inhabitants  of  Tibshelf  referred  to  in  the  note 
to  Rex  V.  Penson,  arose  under  an  Act  of  Parliament  repealed  at 
the  time  of  the  second  marriage  in  Rex  v.  Pemon.  The  Maniage 
Act  then  in  force  was  4  Geo.  4,  c  76,  and  under  it  it  was  held  in 
Rex  V.  Inhabitants  of  fVroxton  (4  B.  &  Ad.  640)  that  in  order  to 
invalidate  a  marriage  for  want  of  banns,  it  must  have  been  con- 
tracted by  both  parties  with  a  knowledge  that  no  due  publication 
of  banns  had  taicen  place.  This,  doubtless,  makes  Gumey,  B.*8 
observation  as  to  concert  very  material,  as  it  shows  that  the  mar- 
riage could  not  have  been  a  valid  one,  and  prevents  any  explanation 
of  the  case  on  the  ground  that  it  might  have  been  valid  consis* 
tently  with  the  Act,  The  case,  therefore,  appears  to  me  to  be  a 
decision  for  the  purpose  for  which  it  was  cited  ;  but  it  rests  on  the 
authority  of  the  judge,  for  which  no  reason  is  given.  I  venture 
to  think  that  there   must  have  been  some  misapprehension  of 
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the  nature  of  the  crime  by  Gurney,  B.,  if  by  his  last  observa-       ^• 
tion  be  meant  to  suggest  that  the  enormity  of  bigamy  is  enhanced     fahkuio. 

when  the  second  marriage  is  invalid,  to  the  knowledge  of  both       

parties  to  it.    I  have  called  attention  to  some  of  the  particulars  of       ]^ 
this  oase,  because  in  citing  some  other  cases  the  counsel  for  the      Bigamy. 
Crown  did  not  seem  sufficiently  to  attend  to  this,  that  where  the 
marriage  was  under  4  Geo.  4,  c.  76,  this  undue  publication  of  banns 
must,  m  order  to  avoid  it,  have  been  with  the  knowledge  of  both 
parties,  and  that  even  under  Lord  Hardwicke's  Act,  supposed 
misdescription  might  be  accounted  for,  and  that  statements  of  the 
prisoner  would  always  be  evidence  against  him  of  the  truth  of 
facts  tending  to  account  for  such  misdescription.     Thus,  that  he 
had  called  a  woman  by  a  particular  name,  would  be  evidence 
against  him  that  she  was  known  by  that  name.     The  next  case  is 
Beff.  V.  Brawn.    (His  Lordship  stated  the  facts  of  that  case,  and 
the  judgment  of  Lord  Denman,  as  reported  in  Car.  &  Ear.  and  in 
1  Cox  Crim.  Cas.,  stating  that  there  seemed  to  be  no  substan- 
tial difference  between  the  two  reports.)    Now,  it  is  perfectly 
true  that  unless  the  second  marriage  was  null  and  void,  the  crime 
of  bigamy  could  not  be  committed ;  but  the  act  which  is  made 
felony  must  nevertheless  have  some  of  the  elements  of  a  valid 
marriage.     It  is  only  described  in  the  statute  by  the  words  '^  shall 
marry, '  and  the  question  is,  what  right  has  the  judge  to  exclude 
any  element  of  validity,  save  that  which  is  excluded  by  the  pro- 
vision itself;  ex  vi  terminarum,  the  second  marriage  must  be  a 
sufficient  marriage  to  satisfy  the  description,  notwithstanding  the 
particular  incapacity  to  contract  arising  from  the  former  subsisting 
marriage ;  that  element,  therefore,  you  must  exclude,  but  where 
is  the  authority  for  exduding  any  other?    The  objection  to  the 
second  marriage  is  not  merely  that  it  is  void,  and  therefore  not  a 
marriage,  by  reason  of  an  incapacity  other  than  that  arising  from 
the  former  marriage,  which  incapacity  is  the  only  one  necessarily 
excluded  from  the  marriage  described  as  such  by  the  statute.    I 
think  I  have  already  shown  that  as  a  mere  question  of  construction 
the  words  ^^  shall  marry  **  not  only  may  mean  a  marriage  valid  but 
for  the  existence  of  a  former  one,  but  that  having  regard  to  the 
antecedent  law,  this  is  their  natural  meaning.     It  appears  to  me 
that  such  expressions  as  ''doing  all  that  in  her  lay,   ''appearing 
to  contract  a  le^  and  binding  marriage,"  are  merely  calculated  to 
conceal  the  fallacy  which  underlies  the  argument.     They  assume 
that  the  second  marriage  must  have  some  essentials,  the  want  of 
which  would  prevent  the  act  done  from  being  a  marriage  within 
the  meaning  of  the  statute.    In  their  vague  generality  they  just 
appear  to  allow  some  meaning  to  the  words  "  shall  marry,"  but 
leave  us  wholly  in  the  dark  as  to  the  means  of  discovering  from 
the  statute  of  what  the  supposed  essentials  consist.     How  can  we 
discover  from  the  statute  when  a  prisoner  has  "  done  all  that  in  him 
lay,"  or  what  are  the  appearances  to  contract  a  legal  and  binding 
union  ?  The  statute  says  nothing  of  this.    It  says  "  shall  marry ; " 
and  surely  the  only   safe  course  is  to   say  that  that  means  a 
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Bbo*  marriage  having  every  element  of  validity  except  that  which  the 
Favstiho.  statute  itself  shows  must  be  excluded.  It  may  at  first  seem  easy 
—1—  '  to  say  that  marriage  has  according  to  law  two  sorts  of  essentials, 
1^-  matters  which  are  by  the  law  of  natare  of  its  essence,  and  matters 
of  ceremonv  rendered  essential  only  by  positive  law ;  and  that  if 
a  marriage  be  complete  as  to  these  matters  of  ceremony,  it  will  be 
the  second  marriage  required  by  the  statute ;  and  this  would  be 
intelligible  if  in  matters  of  ceremony  are  included  all  essentials 
required  by  positive  law  only.  But,  then,  cadii  qutBstw^  for  the 
essential  which  the  second  marriage  in  this  case  wants  is  one 
required  by  positive  law  only.  And  the  moment  you  come  to 
distinguish  between  matters  of  ceremony  and  matters  not  of 
ceremony  in  the  essentials  required  by  positive  law  only,  you  are 
at  sea  again.  Will  it  be  said  that  matters  of  ceremony  are  such  as 
the  law  makes  essential  with  a  view  to  publicity?  It  will  be  hard 
to  say,  then,  upon  what  ground  the  essential  in  the  case  of  Sex  v. 
Pensan  was  excluded ;  and  even  if  the  matters  of  ceremony  are 
still  further  limited  to  such  as  are  required  for  the  purpose  of 
publicity  at  the  very  time  when  consent  is  given  in  words,  then 
how  ar^  the  cases  of  Scotch  marriages  to  be  dealt  with  where 
there  are  none  such  ?  I  might  perhaps  add  the  cases  of  Roman 
Catholic  marriages  in  this  countnr,  though  indirectly  it  may  be  said 
the  presence  of  a  priest  is  maae  essential  by  the  decree  of  the 
Council  of  Trent  ;  but  can  it  be  said  that  any  apparent  inter- 
change  of  promises  in  Scotland  will  be  a  sufficient  second  marriage 
without  reference  to  the  law  of  the  country  as  to  whether  it  would 
or  would  not  amount  to  a  valid  marriage  ?  But^  in  truth,  these 
distinctions  are  merely  arbitrary  and  unwarranted  by  the  statute. 
Even  without  authority  on  the  other  side,  I  should  be  unable  to 
acquiesce  in  these  two  decisions ;  but  I  do  not  think  the  case  is 
void  of  authority.  Previous  to  these  two  decisions,  I  find  no  trace 
in  any  text  wnter  of  an  opinion  that  the  law  was  as  there  bud 
down.  I  do  not  find  it  stated  in  terms  that  each  marriage  con- 
sidered by  itself  must  be  a  valid  marriage ;  but,  except  in  the  matter 
of  the  competency  of  the  second  wife  as  a  witness^  I  can  find  no 
distinction  made  between  the  proofs  requisite  in  the  case  of  each 
marriage.  Sir  Edward  Coke  was  Attorney-General  when  the  Act 
of  Jac.  1  was  passed.  In  3rd  Institute,  p.  88,  he  says  on  the 
words  '^  being  married  " :  **  This  extendeth  to  a  marriage  de  facto 
or  voidable  by  reason  of  a  pre-contract,  or  of  consanguinity,  or  of 
affinity,  or  the  like ;  for  it  is  a  marriage  in  judgment  of  law  to  be 
avoided,  and  therefore,  though  neither  marriage  be  dejure,  yet  they 
are  within  the  statute."  This  seems  to  treat  both  marriages  as  in 
the  same  predicament  as  to  proof.  All  that  he  says  on  the  other 
words,  '*  do  at  any  time  marry,"  is  that  this  second  marriage  is 
merely  void,  "  and  yet  it  maketh  the  offender  a  felon."  This  would 
seem  to  indicate  greater  caution  as  requisite  in  the  proof  of  the 
second  marriage  than  of  the  first ;  and,  indeed,  thougn  it  has  been 
attempted  to  prove  the  first  marriage  by  cohabitation  and  repu- 
tation, I  am  not  aware  that  it  was  ever  attempted  in  the  case  of 
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the  second  marriage.    If  Reg.  v.  Braxon  is  law,  it  appears  to  me        ^'^ 
impossible  to  account  for  the  number  of  oases  in  which  the  validity     fammuo. 

of  the   second  marriage  was  discussed — such  as  Rex  v.  Orgilly        

Drake*  case.  Rex  v.  AUisoTiy  Rex  v.  JEdwardsy  GrahanCs  casey  Reg.  y,  ^^^ 
Povegy  and  others.  GrahanCa  case  and  Reg.  v.  Poveg  indeed  appear  Bigamtf. 
to  be  authorities  on  the  very  point.  In  Reg.  v.  Graham  Alderson, 
B.,  acted  on  the  evidence  of  the  professional  witness,  and  held  that 
a  necessary  element  of  a  valid  marriage,  according  to  the  law  of 
Scotland,  had  not  been  proved.  Povey's  case  is  another  express 
authority.  There  the  second  marriage  was  in  Scotland.  To 
prove  it  a  woman  was  called  who  proved  that  she  was  present  at  a 
ceremony  performed  in  her  own  private  house  by  a  member  of  a 
congregation,  but  whether  of  the  Kirk  or  not  she  could  not  say ; 
that  she  herself  had  been  married  in  the  same  way,  and  that  people 
in  Scotland  always  married  in  private  houses;  and  she  also  proved 
cohabitation.  It  was  objected  that  there  was  not  sufficient  evi- 
dence of  the  validity  of  the  second  marriage  according  to  the 
Scotch  law.  It  was  left  to  the  jury  to  find  the  prisoner  guilty  if 
from  the  facts  they  would  presume  a  marriage  valid  according 
to  the  Scotch  law.  In  the  judgment  upon  the  case  reserved 
Jervis,  C.  J.,  says :  ^^  The  question  reserved  for  the  consideration 
of  the  Court  is,  whether  the  evidence  given  at  the  trial  was  suffi- 
cient to  justify  the  finding  of  the  jury,  and  whether  some  witnesses 
conversant  with  the  law  of  Scotland  should  not  have  been  called 
by  the  prosecution  to  say  whether  the  facts  given  In  evidence  con- 
stituted a  valid  marriage  according  to  the  law  of  that  country.  .  •  • 
There  may  be  certain  cases,  perhaps,  in  which  it  may  not  be  neces- 
sary to  have  a  lawyer  to  give  evidence ;  but  the  Court  is  clearly 
of  opinion  that  some  witness  conversant  with  the  Scottish  law  of 
marriage  should  have  been  called  on  the  part  of  the  Crown. 
With  regard  to  the  case  before  us,  what  the  witness  who  was 
called  says— even  supposing  her  a  competent  witness  in  such  a 
matter — does  not  amount  to  any  proof  of  a  marriage  in  fact." 
This  seems  precisely  in  point ;  and,  on  the  whole,  I  think  that  the 
Crown  have  failed  to  ^tablisb  their  first  position,  that  the  question 
of  the  invalidity  of  the  second  marriage  is  immaterial.  The  second 
position  of  the  Crown  is,  that  the  representation  made  by  the 
prisoner  that  he  was  a  Roman  Catholic  precluded  him  from  relying 
on  the  fact  which  would  invalidate  the  marriage.  I  think  it 
clear  that  with  one  exception  the  admissions  of  a  defendant  in  a 
criminal  suit  are  evidence  against  him  in  like  manner  as  the  admis- 
sions of  a  defendant  in  a  civil  suit.  The  exception  arises  from  the 
necessity  of  showing  that  the  admission,  when  it  amounts  to  a 
confession  of  guilt,  was  wholly  voluntary.  The  ordinary  use  of 
admissions  of  a  party  is  simply  to  establish  the  actual  truth  of  the 
fact  which  is  the  subject  of  the  admission.  When  simply  used  for 
this  purpose  they  are  never  conclusive.  No  doubt,  however,  in 
some  cases  effect  in  the  nature  of  estoppel  is  sometimes  given  to 
admissions  and  representations,  and  also  to  acts  of  a  party  to  a 
suit  amounting  to  admissions  or  representations ;  but,  then,  as  in. 
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Other  cases  of  estoppel,  the  admissions,  &c.,  are  not  simply  as 
evidence  of  the  actual  truth  of  the  facts,  but  as  rendering  the 
actual  truth  of  the  facts  immateriaL  In  the  present  case  there 
can  be  no  doubt  that  the  prisoner's  representations  were  evidence 
against  him  of  the  actual  truth  of  the  fact  that  he  was  a  Roman 
Catholic ;  but  it  is  pliun  that  in  substance  the  use  sought  to  be 
made  of  these  is  to  render  immaterial  the  inquiry,  not  the  actual 
truth  of  that  fact.  I  am  not  aware  that  an  effect  of  this  kind  can 
ever  be  given  to  admissions,  &c.,  except  upon  questions  arising 
between  the  parties  whose  admissions^  representations,  or  acts  they 
are,  and  some  partv  who  has  acted  on  the  faith  of  them ;  and  this 
cannot  be  applied  here  between  the  Crown  and  the  defendant.  If 
Beff.  V.  Orffill  decides  the  contrary,  I  cannot  concur  with  it;  it 
would  be  applying  to  criminal  cases  a  rule  not  applicable 
to  civil  ones.  But  I  am  not  satisfied  that  Reff.  v.  Orffill  does 
decide  the  contrary.  I  apprehend  that  when  in  an  indictment  for 
bigamy  the  prosecutor  shows  any  fact  which  would  render  either 
marriage  voia  unless  there  were  the  concurrence  of  some  other  fact, 
he  must  proceed  to  give  evidence  of  that  other  fact.  As  all  Irish 
marriages  by  a  Roman  Catholic  priest  are  void  except  between 
those  of  persons  of  his  own  religion,  it  may  be  that  if  the  prose* 
cutor  shows  a  marriage  to  be  solemnised  by  a  Roman  Catholic 

Eriest  he  must  proceed  to  show  that  the  persons  married  were 
pth  Roman  Catholics ;  and  if  he  does  not,  an  objection  on  that 
ground  must  succeed.  But  the  prisoner  would  be  precluded  from 
making  that  objection  if  it  was  shown  that  he  had  admitted  him- 
self to  be  a  Roman  Catholic,  since  that  would  be  evidence  of  the 
fact  As  far  as  I  see,  that  is  all  that  was  determined  in  Reff. 
T.  Orffill^  and  not  that  the  prisoner  was  precluded  from  showing 
by  substantive  evidence  that  he  was  a  Protestant.  Upon  the 
whole,  I  am  of  opinion  that  the  conviction  should  be  reversed. 

O'Brien,  J. — I  concur  in  the  opinion  that  the  conviction  was 
erroneous.  If  the  first  marriage  of  the  prisoner  had  been  con- 
tracted under  circumstances  similar  to  those  of  the  second,  and  if 
a  second  marriage  had  then  been  contracted,  it  is  clear  that  the 
second  marriage  would  not  have  constituted  the  crime  of  bigamy. 
I  concur  in  the  opinion  that  the  true  rule  to  be  adopted  is  that 
laid  down  hj  Tindal,  C.  J.,  in  Reg.  v.  Millis,  namely — that  the 
second  marriage  must  be  one  that  but  for  the  first  would  be  valid 
and  legal.  In  the  case  before  us  the  second  marriage  is  not  of 
that  character.  I  also  concur  in  the  regret  expressed  that  the 
state  of  the  law  is  such  as  to  produce  the  result  of  this  conviction 
being  reversed;  but  being  of  opinion  that  the  statute  should 
receive  this  construction,  I  do  not  feel  myself  at  liberty  to  adopt  a 
different  one  in  order  to  prevent  results  which  would  more  pro- 
perly be  prevented  by  the  Legislature. 

Christian,  J. — I  am  also  of  opinion  that  this  conviction  ought 
not  to  be  sustained.  The  case  depends  upon  one  simple  question, 
and  that  is — in  what  sense  the  verb  "  to  marry  "  is  used  where  it 
occurs  in  the  definition  of  bigamy,  as  given  in  sect.  57  of  the  24  &  25 
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Vict,  c  100.     That  is  the  question.     It  occurs  to  me  that  we        R>o. 
have  nothing  to  do  with  the  criticism  upon  the  difference  between     ^^^^^^ 
the  meaning  of  the  words  "  bigamy  "  and  "  polygamy/'  or  with        _ 
what  meaning  the  term  ^*  bigamy  "  may  have  borne  at  the  early        i866. 
period  of  our  law.     This  Act  of  parliament — the  24  &  25  Vict,  c-      ^Z^. 
100,   8.  67 — has  defined  the  offence,  and  has  thought  proper, 
correctly  or  incorrectly,  to  call  it  "bigamy."    Now,  as  to  the 
sense  in  which  the  word  ^^  marry  ^  is  made  use  of  in  the  first 
branch  of  the  definition,  that    is    to    say,  '^whosoever  being 
married/'  there  is  no  controversy.     All  are  agreed  that,  as  used 
there^  by  the  words  ^^  being  married  "  nothing  else  is  meant  than  a 
perfect,  complete    legal    solemnization;    and  it  is  furthermore 
admitted    that    such    expressions  as  those  attributed   to  Lord 
Denman  in  BrawrCs  case^  that  "  the  validity  of  the  second  marriage 
does  not  affect  the  question,"  and  ^'  it  is  the  trying  to  contract  a 
marriage,  the  going  through  the  ceremony,  that  constitutes  the 
crime,"  buave  no  application  at  all  to  the  first  n&arriage  in  this  case. 
Moreover,  it  is  admitted  by  the  counsel  for  the  Crown  that  if  the 
circumstances  which  affected  the  second  marriage  in  this  case  had 
affected  the  first,  the  first  branch  of  the  definition  *^  being  mar- 
ried "  would  not  be  fulfilled,  and  that  this  prosecution  must  fail. 
Therefore  we  start  with  this :  that  "  being  married "  in  the  first 
branch  of  the  definition  of  bigamy  means  united  by  a  ceremony 
perfect  in  all  points ;  and  the  ceremony  we  are  dealing  with  here 
admittedly  does  not  answer  that  description.     Well,  then,  what  is 
next  to  be  considered  ?    It  is  what  does  the  same  word '"marry," 
used  in  the  next  branch  of  the  same  sentence,  mean ;   what  is 
its  meaning  in  "  shall  marry  any  other  person  ? "    Primd  facie, 
one  would  say  the  word  in  both  branches  of  the  sentence  must 
mean  the  same  thing.     Primd  faciey  one  would  say  that  any  defect 
in  the  ceremony,  which  would  incapacitate  it  from  constituting  the    ^ 
state  of  being  married  under  the  firdt  branch  of  the  definition, 
would  equally  prevent  it  from  being  a  marriage  within  the  second. 
That  seems  to  me  tolerably  clear.     However,  it  is  said  that  is 
not  so,  and  that  there  is  a  vital  difference  between  the  meaning 
of  the   word   as  used  in   the   two  branches.     As  I  understand 
the  argument,  I  take  it  to  be  this.    By  necessity  the  definition  of 
the  second  ceremony  must  mean  a  ceremony  which,  no  matter 
how  perfect,  must  fail  of  effect.     It  cannot  make  the  woman 
a  wife.     It  cannot  constitute  a  marriage.     Then  it  is  said,  that 
being  thus  inherently  void,  it  follows  that  all  nullifying   enact- 
ments, of  whatever  sort  or  kind  they  may  be — whether  as  regards 
the  publication  of  banns  or  the  prohibited  degrees,  or  such  an  act 
as  we  are  dealing  with  in  the  present  case — that  all  these  wholly 
lose  significance   as  applied  to  the  second  ceremony;  that  they 
are  mere   brutum  fulmeriy  because  in  fact  you  cannot  nullify  a 
nullity.     That  is   the  argument,  if  I  understand  it   at  alL      I 
confess,  to  my  apprehension,  this  line  of  reasoning  fails,  if  we 
are  at  liberty  to  apply  a  logical  test  to  a  case  of  the  kind. 
No    doubt,    the    definition  given    by    the    statute  involves  in 
TOL.  X.  F  F 
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Bk<>*        it  this;   that  th^   existence  of  the  first  will  not  prevent  the 
Famnino.     second  marriage  from  constituting  a  case  of  bigamy.     But  does 
that  warrant  you  in  dispensing  with  any  other  statutable  or  legal 

requirement  to  the  marriage,  where  the  language  of  the  statute 

Bigamy.  '^^  ^^^  ^^^  of  the  word  '^  marry,"  attached  to  all,  and  where  there 
is  not  in  the  second  case,  any  more  than  in  the  firtst,  any  word 
in  the  statute  indicating  that  any  legal  requirement  could  be 
dispensed  with  ?  How  does  it  follow  that,  because  the  Legiala- 
ture,  from  the  very  necessity  of  the  case  in  correcting  crime,  has 
dispensed  with  one  requisite  of  the  validity  of  the  second  mar- 
riage, it  has  therefore  dispensed  with  every  other  legal  requisite  of 
marriage,  although  every  one  of  them  is  pointed  at  and  included 
in  the  word  *'  marry  "  which  is  made  use  of;  and  there  is  not  a 
particle,  either  of  expression  or  implication,  intimating  an  intention 
to  dispense  with  any  of  them  ?  If  you  yield  to  the  argument  of 
the  Crown  in  the  one  instance,. how  can  you  stop  short  of  what 
was  pointed  out  by  ray  brother  Fitzgerald  early  in  the  argument  ? 
— namely,  that  you  may  strip  off,  one  by  one,  every  statutable 
requirement,  every  law  by  which  the  State  has  fenced  round  this 
institution  of  marriage,  till  you  come  down  to  what  we  may  call 
the  primary  element  of  marriage — the  bare  consensus;  and  then 
the  saying  uf  two  people  who  meet  in  a  room,  '^  Let  us  from  this 
time  forward  consider  ourselves  as  husband  and  wife,"  will,  if 
there  happens  to  be  a  previous  marriage,  constitute  the  guilt  of 
bigamy.  I  confess  it  appears  to  me,  on  the  best  construction 
I  am  able  to  give  this  Act  of  Parliament,  that  the  essence  of  the 
crime  it  constitutes  is  this, — the  abusing  of  a  legal  ceremony 
of  marriage,  that  is — the  ceremony  which  the  law  has  ordained  for 
matrimony,  by  using  it  while  a  previous  use  of  it  is  still  in  force* 
I  think  the  crime  consists  in  the  abuse  of  a  legal  ceremony ;  and 
therefore  that  if  the  ceremony  used  be  not  a  legal  one  irom 
the  want  of  any  one  legal  essential,  by  whatever  other  name  the 
offence  may  be  called,  tne  crime  of  bigamy,  as  defined  by  this 
statute,  is  not  committed.  When  once  the  legal  ceremony  is 
completed,  if  there  be  nothing  which  prevents  that  legal  ceremony 
from  constituting  a  valid  matrimony  but  the  fact  of  the  previous 
marriaofe,  then  in  my  opinion  it  is  committed;  and  I  cannot, 
for  my  part,  understand  how,  if  the  Legislature  had  intended 
anything  else  than  that,  it  would  have  used  these  simple  words, 
'^  shall  marry  any  other  person,"  and  not  have  introduced  such 
words  as  my  brother  Fitzgerald  adverted  to,  "shall  pretend 
to  marry  another  person,"  or  something  to  that  effect.  This 
would  be  my  opinion  upon  the  construction  of  the  Act  of  Parlia^ 
ment  itself,  supposing  the  question  was  an  entirely  new  one.  But 
a  difficulty  is  raised  by  the  cases,  and  of  course  it  is  incumbent  on 
us  to  be  extremely  careful  that  we  do  not  disregard  authorities  by 
which  we  ought  to  be  bound,  if  any  such  there  oe,  and  therefore  I 
am  under  the  necessity  of  saying  a  few  words  on  the  cases.  Now, 
the  case  nearest  to  the  present  one,  beyond  all  question,  is  Be^.  v 
OrqilL    That  was  deciaed  on  the  very  statute  we  are  dealing  with 
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h^re ;  it  10  the  oaee  which  was  relied  on  by  the  Crown  at  the  trial,  Hro. 
and  it  is  the  case  which  is  absolutely  and  directly  in  point  with  the  faxniho. 
ease  now  before  this  Court,  but  for  one  circumstance  of  an  express  J — 
finding  of  the  jury  in  this  case  of  the  profession  of  Protestantism  ^866. 
within  twelve  months.  I  say  in  point,  because  I  must  say  that  I  ^^^ 
cannot  follow  at  all  the  suggestion  which  was  made,  that  there  is 
anj  substantial  differ^ice  between  the  representations  of  the 
pnsoner  here  to  the  priest,  and  to  the  woman  and  those  of  the 
prisoner  in  OrgilT$  case.  If  there  be  anything  clear,  it  is,  in  my 
opinion^  that  in  degree  and  in  kind  the  representations  in  both 
cases  are  absolutely  the  same.  Well,  then,  bow  is  OrgilVs  ease  to 
be  disposed  of  ?  It  is  to  be  subjected  to  a  review  which,  perhaps, 
may  be  considered,  having  regard  to  the  constitution  of  the  Court, 
more  authoritative  than  any  it  has  yet  been  subjected  to,  and 
therefore  it  is  necessary  that  the  case  should  be  considered. 
How,  then,  if  it  be  in  point,  is  this  case  to  be  met?  In  my 
opinion,  in  the  first  place,  supposing  the  case  to  be  rightly  ruled 
by  Alderson,  B.,  it  is  removed  from  all  application  to  the  {U'esent 
case  by  the  express  finding  we  have  of  the  jury  fts  to  the  profession 
of  Protestantism  by  the  prisoner  twelve  months  before  the  mar- 
riage. Assume  OrgilPs  case  to  be  rightly  ruled  by  estoppel ;  the 
man  was  held  to  be  a  Roman  Catholic  within  the  twelve  months 
before  the  ceremony ;  but  here  there  is  a  finding  that  the  prisoner 
was  a.  Protestant  within  the  twelve  months,  by  which  the  statute 
was  as  completely  violated  as  if  he  never  ceased  to  be  a  Protestant 
at  all.  But  I  do  not  wish  to  rest  upon  that.  I  confess  I 
cannot  assent  to  OrgiWs  case;  and  it  appears  to  me  that  Alder- 
son,  B.,  when  he  rested  his  decision  in  that  case  on  the  ground 
of  estoppel,  was  not  aware  of  the  nature  of  the  Irish  Act  he 
was  dealing  with,  and  that  probably  with  the  history  and  the 
text  of  that  Act  he  was  unacquainted.  I  must  say  that  I  adhere, 
after  full  consideration,  to  what  I  incidentally  threw  out  in  the 
case  of  Thelwall  v.  Yeherton;  and  I  think  we  should  be  taking 
an  extremely  inadequate  view  of  this  Act  of  Parliament  if 
we  regarded  it  in  the  same  light  with  the  other  Acts  of 
Parliament  which  the  English  judges  had  to  deal  with  in  Brawris 
case  and  the  other  cases  referred  to, — Acts  of  Parliament  merely 
regulating  what  I  may  call  marriage  procedure  in  relation  to 
banns,  prohibitory  degrees,  and  matters  of  that  description.  When 
we  are  pressed  by  an  authority  upon  which  it  is  said  this  statute 
is  to  be  dealt  with  in  reference  to  the  personal  estoppel  of  an 
individual,  I  think  it  is  incumbent  on  us  to  look  a  little  into  the 
origin  and  policy  of  the  statute.  Well,  what  was  it  in  its  origin? 
At  the  time  it  was  passed  it  was  part  of  a  great  political  code 
enacted  for  the  purpose  of  carrying  out  a  great  state  policy  of 
the  period;  and  although  that  policy  has  been  condemned,  and 
although  that  code  itself  has  been  wiped  out  of  our  law,  yet  the 
Legislature  has  thought  proper  when  repealing  that  coae — for 
what  purpose  I  know  not,  whether  wisely  or  unwisely  it  is  no 
pnyvince  of  mine  to  consider — deliberately  to  retain  this  Act  of 
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Parliament.     I  am  of  opinion  that,  sitting  here  as  we  are^  not  as 
Fahmino.     legislators  or  moralists,  but  as  common  Taw  judges,  not  suscep- 

tible,  I  trust,  of  a  merely  sentimental  view  in  this  or  in  any 

]^'  other  case,  it  is  our  duty,  when  we  are  called  on  to  override 
Bigamy,  a  Statute  of  this  kind  by  the  estoppel  of  an  individual,  to  con- 
sider what  its  object  and  its  policy  were.  Now,  as  to  the 
policy.  The  policy  of  the  Acts,  of  which  this  was  but  one,  at  the 
time  when  they  were  passed,  was  to  denounce  under  the  direst 
penalty  any  intermeddlmg  by  a  Roman  Catholic  priest  with  the 
marriage  of  a  Protestant;  and  although  that  has  been  so  far 
altered  that  the  priest  cannot  now  be  punished,  I  feel  myself 
constrained  to  hold,  from  the  fact  of  the  Legislature  having 
deliberately  thought  proper,  when  repealing  the  rest  of  the  code, 
to  retain  this  statute  as  a  matter  of  legal  policy,  that  the  action 
of  a  Roman  Catholic  priest  by  the  marriage  of  a  Protestant  shall 
be  worthless  for  all  purposes  whatever,  either  civil  or  criminal, — 
'  shall  be,  in  fact,  as  a  thing  which  never  had  existed.  Well,  then, 
what  is  the  consequence  of  that  ?  A'  question  of  public  policy  is 
at  once  introduced ;  and  no  matter  what  you  may  think  of  that 
policy,  no  matter  how  you  may  condemn  it,  no  matter  that  your 
feeling  is  that  it  is  obsolete  and  out  of  time  in  this  day,  I  am  of 
opinion  that,  sitting  here  in  a  court  of  law,  you  cannot  allow  that 
statute  to  be  trammelled  in  its  operation  by  the  personal  estoppel 
of  an  individual ;  and  that  it  is  impossible  to  say  that  estoppel  or 
evidence  created  against  himself  can  prevent  a  prisoner  from 
bringing  under  the  notice  of  the  Court  that  that  with  which  he  is 
charged  is  the  very  thing  which  this  Act  of  public  policy  has 
prohibited  and  declared  shall  be  null  and  void, — as  void  for 
creating  bigamy  as  for  creating  matrimony.  My  view  of  the 
statute  is,  that  when  once  it  is  proved  that  the  prisoner  was  a 
Protestant,  a  Protestant  in  the  sense  which  I  endeavoured  to 
explain  in  Thelwall  v.  Yelverton — and  I  may  observe  in  passing 
that  the  view  which  was  then  taken  by  Keogh,  J.,  and  myself 
with  respect  to  the  meaning  which  the  law  attaches  to  this  pro- 
fession of  Protestantism,  has  since  been  approved  of  by  Lord 
Wensleydale  in  Yelverton  v.  Longworth^  in  the  House  of  Lords — 
when  once  it  is  shown  that  the  man  is  a  Protestant  in  that 
sense,  by  proof  of  direct  outward  act,  and  that  for  the  purpose  of 
imposing  on  the  priest  and  the  woman  to  bring  about  this  sham 
ceremony  he  made  certain  false  statements  to  those  individuals, 
that  circumstance  is  absolutely  without  any  value  whatever,  and  I 
think  the  jury  ought  to  be  told  so,  and  to  pay  no  regard  whatever 
to  it.  If  the  statements  of  the  prisoner  were  of  no  value — if 
they  never  had  been  made-  the  question,  the  only  question  of 
importance  or  difficulty  in  the  case,  would  exist  precisely  as  it 
does — that  is,  the  question  raised  by  BratcrCs  case,  Pensons  casej 
and  the  other  cases  which  have  been  referred  to.  Passing  then 
from  OrgilPs  casCy  to  which  I  attach  no  weight  for  the  reasons 
given,  I  will  say  a  few  words  on  the  other  cases.  As  to  BratmCs 
ease,  I  confess  I  am  disposed  to  attach  somewhat  more  weight  than 
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appears  to  be  attached  by  the  other  members  of  the  Court  to  the 
distinotion  pointed  out  between  that  case  and  the  present  one.  In 
Bratmis  case  the  ceremony  was  complete — perfect  in  everything 
which  the  law  required;  and  the  only  thing  that  prevented  it  being 
a  valid  marriage  was  the  circumstance  that  the  parties  were  within 
the  prohibited  degrees ;  but  in  the  case  before  us  the  defect  is  in 
the  ceremony.  There  is  no  ceremony  at  all,  or  there  is  worse  than 
no  ceremony,  because  there  is  that  which  is  condemned  to  nullity 
by  a  law  of  public  policy.  In  BratorCs  case  the  ceremony  was 
perfect ;  in  this  case  there  is,  as  I  said,  no  ceremony  at  all ;  and  I 
can  quite  understand  the  distinction  taken,  though  I  do  not  say  it 
is  60,  that  in  BravrrCs  cctse  a  complete  legal  ceremony  had  been 
performed ;  that  a  state  of  marrying  in  that  case  within  the  defi- 
nition of  bigamy  in  the  Act  of  Parliament  had  been  completed ; 
and  the  offence  so  constituted,  even  although  by  reason  of  some 
disability  personal  to  the  party,  a  valid  marriage  did  not  follow. 
But  whenever  any  of  the  legal  essentials  to  the  ceremony  itself 
are  wanting,  then  the  state  of  marrying  within  the  meaning  of  the 
Act  of  Parliament  has  not  been  perfected.  If  there  be  that 
distinction,  Brawns  case  would  be  strictly  right;  and  the  very 
language  oF  Lord  Denman,  who  says  that  it  is  the  ceremony 
which  constitutes  the  crime  of  bigamy,  would  be  strictly  right; 
and  so  also  in  the  case  put  during  the  argument,  by  which,  I 
confess,  I  was  more  embarrassed  than  by  any  other,  the  case 
suggested  by  Hughes,  B.,  of  a  double  bigamy.  If  it  were  shown 
that  at  the  time  of  the  second  marriage  both  parties  were  already 
married,  could  the  man  defend  himself  from  the  prosecution  of 
bigamy  on  the  ground  that  the  second  marriage  was  void  by  reason 
of  the  previous  marriage  of  his  wife.  Can  be  defend  himself  by 
pleading  that  his  wife  was  as  guilty  as  himself;  in  other  words,  is 
neither  of  them  to  be  held  guilty  because  both  are  guilty  ?  Well, 
I  confess  I  see  no  way  out  of  it  unless  there  is  the  distinction  I 
have  been  taking,  or  an  apparent  distinction  taken  by  some 
members  of  the  Court,  and  which  might  be  thought  sufficient  to 
sustain  the  conviction  in  the  present  case.  However,  I  say 
nothing  on  this  matter.  The  case  will,  of  course,  meet  its 
solution  whenever  it  arises.  I  merely  say  that  probably  if  the 
ceremony  be  complete  as  a  ceremony,  the  act  of  marrying  may  be 
taken  as  complete,  although  it  fails  of  its  legitimate  effect  by 
reason  of  some  personal  disability  of  the  party.  Upon  that, 
however,  I  express  no  opinion.  I  only  express  my  opinion  on 
the  case  before  us^  that  where  the  Legislature  has  thought  proper 
to  say,  upon  grounds  of  public  policy,  rightly  or  wrongly,  that 
the  second  marriage  in  this  case  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever,  we  are  bound  to  hold  that  it  is 
what  the  Legislature  has  called  it,  and  that  it  is  as  impotent  to 
•  create  crime  as  it  is  to  confer  civil  rights.  With  respect  to 
Pensan*s  case  and  Edwards^s  cascj  I  feel  more  difficulty  in  dealing 
with  them  than  with  Brawn^s  case.  The  distinction  which  1  have 
suggested  is  not  applicable  to  them.    There  the  defect  appears  in 
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^■o-        relation  to  the  ceremony — ^the  publication  of  banns — which,  how- 
Fanmiho.     ^^^h  I  would  not  hold  to  be  part  of  the  ceremony,  but  preliminary 

to  the  ceremony.     But  unless  those  cases  are  distinguishable  from 

1866.  the  present  case  upon  the  broad  distinction  between  the  statutes 
jj~  in  England  dealing  with  matters  of  marriage  procedure  and  the 
statute  here,  which  is  one  of  public  policy,  I  do  not  see  how  the 
cases  can  fairly  be  distinguished.  But  I  hold  myself  at  liberty, 
atting  in  this  court,  to  decline  to  be  bound  by  them  if  I  cannot 
approve  of  them ;  and  accordingly,  for  the  reasons  mentioned  by 
Fitzgerald,  B.,  I  cannot  concur  in  those  authorities,  and  I  decline 
to  be  bound  by  them.  With  respect  to  the  cases  cited  for  the 
prisoner,  I  only  say  this — that  the  opinion  of  Tindal,  C.J.,  in 
Reg,  V.  Millity  so  far  as  it  goes,  is  strongly  in  favour  of  the 
prisoner ;  that  that  opinion  is  approved  of  by  Lord  Lyndhurst  in 
the  same  case,  and  that  it  receives  further  countenance  in  the  case 
of  Burt  V.  Burt  However,  I  do  not  place  any  great  reliance  on 
that  case,  having  regard  to  the  broad  distinction  between  the 
purview  of  the  statute  under  which  it  was  decided  and  the  statute 
under  which  the  present  prosecution  was  brought  forward, — the 
one  a  statute  for  divorce,  the  other  a  statute  for  the  punishment  of 
crime.  I  am,  therefore,  of  opinion  that  this  conviction  cannot  be 
sustained;  and  I  shall  merely  add  that  I  should  deeply  regret 
the  decision  which  will  be  pronounced  to-day  if  I  did  not  feel 
convinced  that  the  Act  of  Parliament  in  question  will  not  long 
survive  that  decision.  It  will  now  for  the  first  time  be  promul- 
gated as  the  opinion  of  the  first  Court  of  criminal  judicature  in 
this  country,  that  this  Act  of  Parliament  is  there ;  that  it  is 
capable  of  being  resorted  to  by  the  profligate  and  the  base  with 
perfect  impunity  as  a  means  of  fraudulent  seduction;  and  when 
the  case  is  brought  to  that,  I  trust  I  may  hope  that  the  time  which 
shall  elapse  between  the  decision  of  this  Court  and  the  repeal  of 
the  Act  of  Parliament  will  not  be  greater  than  is  rendered  abso- 
lutely indispensable  by  the  necessary  delays  of  legislation.  I 
made  an  observation  to  the  efiect  that  the  priest  is  no  longer 
punishable.  What  I  meant  by  that  was  that  the  statutes  makmg 
the  offence  a  felony  had  so  far  been  repealed ;  but  I  did  not  advert 
to  the  last  Irish  Marriage  Act  which,  by  a  general  enactment 
not  specially  applicable  to  Roman  Catholic  priests,  makes  the 
celebration  of  an  illegal  marriage  punishable. 

Ejsogh,  J. — I  am  of  opinion  that  this  conviction  should  be 
upheld,  though  I  need  not  say  that  I  must  have  considerable  doubt 
as  to  my  opinion,  owing  to  the  judgments  which  have  been  pro- 
nounced. The  ambiguity  which  exists  as  to  the  question  arises  in 
my  opinion  from  taking  too  contracted  a  view  of  it.  I  think,  also, 
it  arises  very  much  from  our  being  disposed  to  run  these  statutes 
into  one  another  without  asking  what  was  the  object  of  the 
Legislature  when  each  of  them  was  passed.  The  first  Act  I  shall 
refer  to  is  that  of  Car.  1  which,  though  repealed,  is  not  without 
bearing  upon  this  question.  Now,  what  is  the  great  evil  that  is 
spoken  of  by  that  statute?    It  is  the  '^becomii^  to  be  married" 


CRIMINAL  LAW  OASBd.  439 

by  persons  having  ^^  another  husband  or  wife  living,**  to  '^the  R«g. 
great  dishonour  of  God  and  utter  undoing  of  divers  honest  men's  paj,^*,„o. 
children  and  others."  How  was  that  eflfeoted  ?  Not  by  contracting  —  . 
a  legal  marriage  a  second  time>  because,  the  first  subsisting,  that  id<^<$- 
was  impossible.  It  was  t«)  be  effected  by  the  pretence  of  a  s^amv. 
marriage — by  the  going  through  a  ceremony  of  roarriajre  which 
never  was  to  be  valid  but  always  invalid ;  it  was  by  this  that  the 
injury  to  society  was  to  be  accomplished,  and  the  dishonour  of  God 
effected.  These  were  the  evils  against  which  all  the  bigamy 
statutes  were  directed.  Suppose  that  at  the  time  of  the  passing 
of  the  statute  of  Charles  a  prisoner  had  been  indicted  as  this  man 
was,  and  the  same  evidence  given  against  him,  there  can  be  no 
doubt  he  would  have  been  properly  convicted.  Such  a  conviction 
would  have  been  valid  down  to  the  19  Geo.  2,  c.  13  (Ir.).  Suppose, 
now,  Fanning  was  validly  married  in  Dublin  by  a  Protestant 
clergyman  to  a  Protestant  woman ;  that  he  subsequently  went  to 
Pans,  and  was  there  married  by  a  priest  to  a  Catholic  woman, 
there  can  be  no  doubt  that  he  could  be  indicted  here  and  found 
guilty  of  bigamy,  notwithstanding  the  statute  of  Geo.  2,  because 
the  24  &  25  Vict.  c.  100  expressly  uses  the  words :  "  Whether 
the  said  second  marriage  shall  take  place  in  England,  Ireland,  or 
elsewhere."  We  now  come  to  the  Act  of  19  Geo.  2.  The  object 
of  the  Act  of  Car.  1,  as  of  all  the  Acts  against  bigamy,  was 
the  preservation  of  society  and  the  protection  of  the  children  of 
divers  honest  men  and  others;  and  it  gives  that  protection  by 
making  the  party  guilty  of  felony  who  goes  through  what  is 
merely  a  ceremony  of  marriage,  but  which  can  never  constitute  a 
valid  marriage.  Is  that  the  object  of  the  Act  of  19  Geo.  2,  c.  13, 
or  of  the  other  Acts  of  which  it  is  one?  The  19  Geo.  2,  c.  13, 
recites  that  the  law  in  force  to  prevent  Popish  priests  from 
celebrating  marriages  between  Protestants  and  Papists  has  been 
ineffectual,  and  enacts  that,  after  its  passing,  marriages  by  a  priest 
between  Papists  and  Protestants,  or  parties  professing  Protestan- 
tism within  twelve  months  before  the  marriage,  shall  be  null  and 
void  to  all  intents  and  purposes.  Has  that  anything  to  do  with 
bigamy?  What  marriage  was  it  to  prevent?  The  first  marriage 
— a  marriage  which  but  for  the  Act  would  be  good.  Marriages 
which  interfered  and  conflicted  with  the  political  views  of  the 
persons  who  wanted  to  establish  Protestantism  in  this  country 
and  utterly  root  out  what  they  called  ^*  Popery  ;  "  but  the  Legis- 
lature in  passing  this  Act  never  dreamt  of  affecting  the  statutes 
against  bigamy.  The  statute  was  never  intended  to  apply  to  such 
a  case  as  this  which  we  are  discussing.  Why?  There  could  be 
no  doubt  that  the  second  marriage  was  badf  and  if  the  second 
marriage  took  place  between  a  Roman  Catholic  and  a  Protestant 
— no  matter  how  it  took  place — whether  by  a  Protestant  parson 
or  a  Catholic  priest,  it  was  equally  invalid.  Therefore  it  seems 
to  me  that  looking  into  the  scope  and  object  of  these  Acts  of 
Parliament  they  can  both  be  given  their  full  and  legitimate 
eflect  witboot  controlling  the  one  by  the  other.    Then  we  come 
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to  consider  the  question  of  authority.  I  confess,  when  I  re- 
member who  Lord  Denman  was,  and  what  a  judge  he  was^  and  how 
his  frame  and  colour  of  thought  were  adapted  to  the  consideration 
of  questions  of  this  enlarged  nature,  I  cannot  lightly  pass  away 
from  his  decision.  If  Reg.  v.  Bravm  was  a  decision  governing  this 
Court,  we  should  hold  with  Lord  Denman  that  the  conviction  here 
was  good.  My  brother  Christian  has  drawn  attention  to  the  fact 
that  here  there  is  a  question  of  ceremony,  whereas  in  BrawrCs  ctxse 
it  was  a  question  of  personal  disability;  and  that  is  so.  But  how 
is  this  marriage  bad  for  the  purposes  of  conviction  by  reason  of  a 
defect  in  the  ceremony  ?  The  statute  here  makes  the  marriage 
invalid  by  declaring  that  a  particular  thin^  being  wanting,  or  the 
ceremony  being  performed  in  a  particubir  way,  the  ceremony 
shall  be  null  and  void  to  all  intents  and  purposes.  BrawrCs  case  is 
governed  by  exactly  the  same  principle.  In  Pemmis  case  the 
objection  was  to  a  matter  of  ceremony,  the  invalidity  of  publication 
of  banns;  yet  there  too  the  conviction  was  held  good.  There 
cannot  be  clearer  or  more  coercive  language  than  that  used  by  Lord 
Denman  in  Bravm* s  case.  That  decision  was  made  in  1843,  and 
has  never  since  been  questioned.  I  think  it  proceeds  on  a  true 
reading  of  the  whole  of  these  statutes,  and  I  think  that  the  mistake 
of  those  whose  opinion  leans  to  the  other  side  arises  from  an  idea 
that  the  word  ^*  marry  "  in  relation  to  the  second  marriage,  used  in 
the  statutes  against  bigamy,  involves  that  the  second  marriage  must 
be  identical  with  the  first,  whereas  that  is  an  impossibility  The 
second  must  be  always  null  if  the  first  is  good ;  and  then  we  must 
conclude  that  what  was  in  the  mind  of  the  Legislature  was  that  the 
party  should  be  guilty  of  felony  who  went  through  the  form  or 
ceremony,  so  far  as  he  was  concerned,  constituting  a  marriage,  but 
which  differed  from  the  first  marriage,  in  this, — that  while  it  was  a 
real  marriage  the  second  was  a  sham.  On  principle,  if  there  were 
no  decisions  I  should  be  of  that  opinion.  I  rejoice  very  much  that 
I  arrive  at  that  conclusion,  fortified  by  the  two  great  authorities 
that  have  been  cited,  and  especially  by  that  of  Lord  Denman.  If 
I  am  in  error — and  I  must  believe  I  am  when  a  majority  of  this 
high  Court  is  deciding  the  other  wa^ — I  can  only  say  I  shall  have 
no  compunctious  visitings,  because  in  this  case  I  have  erred  with 
Lord  Denman. 

PiGOT,  C.B. — I  concur  in  the  judgments  pronounced  by  my 
brothers  O'Hagan  and  Keogh.  I  shall  not  attempt  to  add  to  their 
argument,  as  I  think  any  attempt  to  sustain  them  would  only  serve 
to  damage  that  perfect  chain  of  reasoning  we  heard  from  O'Hagan, 
J.  I  shall  therefore  only  say  a  few  sentences  on  one  portion  of 
the  case.  That  any  judge  under  the  circumstances  of  oeing  one 
dissenting  from  a  majority  of  the  Court  in  such  a  case  as  this  should 
express  an  opinion  otherwise  than  in  doubt  and  hesitation,  would 
be  not  only  presumptuous,  but  most  unreasonable.  I  certdnly 
consider  the  case  one  of  very  great  difficulty,  and  I  have  no  hesita^ 
tion  in  saying  that  one  of  the  greatest  difficulties  I  had  to  encounter 
was  the  single  topic  which  was  presented  with  such  force  and 


CBtlimAL  LAW  CA8B8.  441 

cleameas  by  Fitzgerald,  B.,  that  of  the  infirmity  of  the  ceremony,        ^"^ 
it  bein^  prohibited  by  law  that  a  Roman  Catholic  priest  should     p^^mo. 

solemnize  a  marriage  under  a  condition  of  things  at  which  the        

Stat.  19   Geo.  2  was  aimed.     I,  however,    relieve  myself  from        ^^* 

that  difficulty  by  the  consideration  that  after  all  it  is  only  removing      Bioanw, 

a  stage  further  what  is  in  truth  and  in  fact  a  disability  of  the  party. 

The  prohibition  to  the  priest  to  marry  a  professing  Protestant— one 

who  professed  Protestantism  within  a  specified  time — to  a  Roman 

Catholic,  arises  out  of  the  status  and  condition  of  one  of  the  parties ; 

the  priest  will  perform  an  invalid  ceremony  in  entire  ignorance 

that  the  ceremony  which  he  is  performing  is  not  perfectly  valid  and 

good.   In  truth,  therefore,  the  infirmity  of  the  ceremony  arises  out 

of  the  stattu  of  the  parties,  and  is  not  in  substance  and  in  fact  a 

matter  which  arises  trom  the  mere  act  of  the  priest.     That  is  all 

that  I  think  it  necessary  to  say  upon  that  subject      With  respect 

to  the  authorities  cited,  I  wish  to  add  a  few  words.    As  to  Drake^s 

case^  I  confess  it  appears  to  me  to  be  decided  not  upon  grounds 

which  can  render  it  an  authority  against  the  opinion  I  am  now 

upholding.     I  do  not  take  that  case  to  be  decided  on  the  ground  of 

an  invaliaity  to  the  marriage  that  was  then  under  consideration. 

I  take  the  decision  to  be  distinctly  and  specially  applied  to  what 

was  so  familiar,  particularly  before  the  statutes  of  amendment,  to 

all  who  were  conversant  with  the  criminal  law,  namely,  that  the 

crime  as  alleged  was  not  the  crime  as  proved.     The  charge  was 

that  the  prisoner  had  married  a  woman  bearing  a  specified  name ; 

the  proof  was  that  the  prisoner  married  a  woman  who  did  not  bear 

that  name,  and  who  did  bear  another  name ;  and  Parke,  B.,  in 

dealing    with    the    question    of   variance,   had  of  necessity    to 

consider  whether  that  variance  was  or  was  not  material;   and 

he  adverts  to  the  manner  in  which  the  name  was  used  under 

the  Marriage  Act  in   England  for  the  purpose  of  proving  the 

materiality  of  the  very  distinction.     Therefore,  I  consider  that 

decision  to  be  nothing  more  nor  less  than  this,  that  the  proof  did 

not  sustain  the  allegation,  and  it  did  not  sustain  the  allegation 

because  it  failed  in  a  material  particular :  the  particular  in  which 

it  failed  was  the  correspondence  of  the  name,  and  that  variance 

was  material  because  it  afiected  the  procedure  of  the  ceremony  as 

required  by  the  Act  of  Parliament.     That  appears  to  be  the  oeoi- 

sion   in   Drake^s  aue.     As   to  GrahanCs  case,  Povejfs  case,  and 

Burt  V.  Burt,  they  all  appear  to  me  to  be  decided  upon  one  and 

the  same  ground — that  there  was  defective  proof  of  the  ceremony, 

the  passing  through  which,  according  to  the  view  that  governed 

Lord  Denman's  decision,  was  the  essential  attribute  of  the  crime 

of  bigamy.     In  each  there  was  defective  proof  of  that  second 

marriage  which  in  each  case  was  alleged.     We  are  all  perfectly 

familiar  with  the  Scotch  law  upon  the  subject  of  marriage  after 

the  discussions  in  the  Mountgarrett  case  and  in  TheboaU  v.  Yelvet" 

ton.     According  to  the  Scotch  law,  where  the  contract  is  by  parol, 

it  must  appear  dear  to  the  tribunal  that  is  to  determine  on  the 

validity  of  the  marriage,  that  there  was  complete  consent.    In  one 
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case,  from  a  defect  in  that  proof,  the  Court  held  that  the  marriage 
ceremony  was  not  proved  according  to  the  law  of  Scotkiid. 
N0W9  as  to  Burt  v.  Burty  that  is  no  decision.  In  that  case 
divorce  was  sought  on  two  grounds  under  the  Act  of  Parliament 
— one  an  alleged  bigamy,  the  other  adultery  with  desertion,  the 
party  claiming  the  divorce  being  a  woman,  and  the  desertion  being 
proved:  no  argument  is  reported,  no  reasons  are  offered,  no 
authorities  cited,  no  such  question  raised  as  that  now  before  us. 
What  the  Court  say  is  this :  "  We  cannot  in  this  case  consider  the 
bigamy  as  proved.  There  must  be  proof  of  such  a  ceremony  as, 
but  for  the  former  marriage,  would  have  constituted  a  valid 
marriage.  In  the  absence  of  formal  proof  of  the  law  of  Australia, 
we  cannot  say  this  is  the  case."  And  then  they  go  on  to  give  their 
judgment,  which  proves  that  the  previous  matter  was  not  necessary 
to  be  considered  with  any  care  or  fulness,  and  whibh,  indeed,  would 
rather  indicate  that  the  previous  matter  was  an  extrajudicial 
opinion  upon  the  case,  for  they  found  their  judgment  in  this  way: 
•*^ut  without  putting  our.  decree  on  the  ground  of  bigamy" 
— that  is,  in  other  words,  declining  to  decide  the  question — they 
think  there  was  sufficient  upon  the  other  grounds  to  \^'arrant  the 
decree  for  dissolution.  The  absence  of  the  proof  of  the  ceremony 
on  the  existence  of  which  BrawrCs  case  was  decided,  prevailed  in 
Burt  V.  Burty  and  in  that  view  it  appears  to  me  that  Burt  v.  Burt 
does  not  conflict  with  BrawrCs  case.  I  do  not  want  to  add  a  single 
word  to  the  expressions  which  have  fallen  from  Christian,  J.,  in 
reference  to  this  Act  of  Parliament.  It  seems  to  me  perfectly 
conclusive  that  this  Act  of  Parliament  is  not  to  be  treated  as  one 
which  we  can  at  all  deal  with  as  in  pari  materia  with  the  criminal 
statute,  on  which  we  are  to  determine  what  is  the  status  of  a 
marriage,  that  being  inconsistent  with  a  previous  marriage  consti- 
tutes the  crime  of  bigamy,  and  not  what  is  its  status  in  relation  to 
a  divorce  for  bigamy.  The  Act  of  Parliament  with  which  we 
have  to  deal  must  be  considered  in  a  different  view,  and  I  think  it 
has  been  rightly  considered  by  O'Hj^an,  J.,  and  Keogh,  J.  With 
respect  to  one  topic  which  has  been  very  much  urged,  J  wish  to  be 
considered  as  not  expressing  any  definite  opinion  on  the  subject ;  I 
mean  the  contention  that  the  prisoner  was  precluded  by  his  own 
act  at  the  time  of  the  solemnization  of  his  marriage  from  asserting 
that  it  was  an  invalid  marriage  by  reason  of  the  statute.  I  quite 
concur  in  the  view  that  as  a  general  rule  that  which  would  be  an 
estoppel  between- party  and  party  will  not  be  an  estoppel  between 
the  Urown  and  the  subject ;  but  I  am  not  prepared  to  affirm  that 
where  a  transaction  arises,  to  which  criminality  is  attached  by  the 
law,  a  responsibility  may  not  arise  from  conduct  in  the  transaction 
against  which  the  penal  law  is  levelled,  that  would  disentitle  the 
party  to  say  he  did  not  hold  the  character  which  for  the  purpose  of 
of  enecting  a  crime  he  professed  to  hold.  The  case  of  Reg.  v.  OrqiU 
has  been  canvassed  ^s  the  solitary  authority  on  that  point,  and  I 
think  it  is  easy  to  affirm  that  some  such  conclusion  as  that  may  be 
iqf^plied  to  a  criminal  with  respect  to  an  act  of  his  which  is  impugned 
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as  criminal,  having  regard  to  the  prinaple  of  the  decision  and  the 
language  of  the  judges  in  Edward^ 8  case.  These  are  the  only  obser- 
vations with  which  I  think  it  right  to  trouble  the  Bench  or  the  Bar, 
and  I  only  fear  that  in  making  them  I  have  impaired  the  strength  and 
continuity  of  the  arguments  which  have  been  used  by  my  brethren 
who  preceded  me>  who  entertained  the  same  opinion  that  I  do^  and 
in  whose  judgments  I  entirely  concur.  Holding  this  opinion  of 
the  case,  I  am  not  perhaps  called  upon  to  express  any  opinion 
upon  the  stat.  19  Geo.  2,  c  13 ;  yet  I  cannot  refrain  from 
stating  my  concurrence  in  the  opinion  so  forcibly  enunciated  by 
Christian,  J.,  that  the  time  which  should  elapse  between  the 
undoing  of  the  effect  of  that  statute  and  the  pronouncement  of 
the  judgment  of  this  Court,  ought  to  be  as  short  as  is  consistent 
with  the  sobriety  of  legislation. 

MoNAHAK,  C.  J. — I  need  not  say  that  differing,  as  I  do,  from 
the  majority  of  the  Court,  I  entertain  great  diffidence  as  to  the 
propriety  of  the  conclusion  to  which  I  have  come,  but  in  a  case  of 
such  importance  as  this  I  deem  it  my  duty  to  state  exactly  the 
opinion  which  I  have  formed,  and  the  reasons  for  it.  I  feel  that 
we  are  called  on  to  put  the  true  construction  on  the  statute, 
and  I  admit  there  is  no  authority  to  preclude  this,  the  highest 
Criminal  Court  in  this  country,  from  giving  its  opinion  as  to  what 
is  that  true  construction.  The  words  of  the  present  Act  (24  &  25 
Vict.,  c.  100),  are  nearly  the  same  as  those  in  the  earlier  Acts,  and 
from  the  nature  of  the  thing  it  is  dear  that  the  first  marriage  must 
be  valid,  for  unless  it  was,  the  relationship  of  husband  and  wife 
would- not  be  contracted  between  the  parties.  The  offence,  there- 
fore, is,  that  the  man  being  married  by  a  valid  marriage  to  a  woman 
shall  marry  another.  The  question  then  is  as  to  the  construction 
of  the  words,  "  shall  marry  another."  From  the  very  nature  of 
the  case,  polygamy  or  bigamy  having  been  with  us  an  actual 
nullity  in  creating  the  relation  of  husband  and  wife,  these  words 
cannot  mean  ^' shall  enter  into  a  legal  marriage  with  another 
woman."  If,  then,  I  am  prohibited  from  giving  that  construction 
to  the  word  *^  marry,"  I  feel  myself  free  to  give  it  that  construc- 
tion which  will  best  effect  the  object  of  the  Le^slatnre  in  prohibit- 
ing and  punishing  the  crime  which  it  is  intended  should  be 
punished.  What  is  that  crime  ?  It  is  this :  A  man  already  having 
a  wife  going  through  a  ceremony  of  marriage  with  another  woman, 
and  it  appears  to  me  that  I  would  be  straining  the  words  of  the 
statute  if  I  added  to  it  that  '<  shall  marry  "  after  *'  being  married  " 
must  mean  a  ceremony  which  would  be  valid  but  for  the  existence 
of  the  previous  marriage.  There  are  no  such  words  in  the  statute, 
and  I  do  not  feel  myself  bound  to  put  them  in,  in  order  to  help  a 
man  who  has,  in  the  eye  of  God,  and  I  think  in  the  eye  of  the  law, 
been  guilty  of  a  serious  offence,  to  escape  the  punishment  awarded 
to  that  ofience.  I  think,  therefore,  that  irrespective  of  authority, 
I  would  come  to  the  conclusion  that  Lord  Denman  came  to  in 
BrauyrCs  case.  I  cannot  see  any  distinction  between  that  case 
and  the  present  one.     That  case  waa  decided  in  1843;  it  was 
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Rbo.       reported  almost  immediately  afterwards ;  it  is  cited  and  referred 
Fahmiho.     ^^  ^°  ^  ^^^  ^^^^  booksj  and  has  been  always  considered  an 

'     authority  in  England.     It  is  referred  to  as  an  authority  in  the  last 

^^-  edition  of  Russell  on  Crimes,  where  the  very  words  used  by  Lord 
Bigamy.  Dcnman  are  given  as  the  reason  for  the  decision.  In  the  cases 
relied  upon  by  the  prisoner's  counsel  all  the  proof  actually 
required  was  this:  evidence  to  show  that  the  parties  were 
married  primd  fade  validly  according  to  the  law  of  the  country 
where  the  marriage  was  celebrated.  So  I  think  here  there 
should  be  evidence  that  the  second  marriage  was  prima  facie 
valid  according  to  the  common  law  of  the  country,  by  being 
celebrated  by  a  priest  in  orders.  That  evidence  we  have.  A 
statute  introduces  a  certain  matter  that  renders  it  null  and  void, 
just  as  the  statute  relied  on  in  Brawn^s  case  did  in  England.  Both 
marriages  were  null  and  void,  but  Lord  Denman  held  the  convic- 
tion good,  and  if  I  am  wrong,  as  my  brother  Keogh  said,  it  is  a 
satisfaction  to  me  to  err  in  such  company.  I  do  not  think  we 
have  enough  to  overrule  the  express  decision  of  Lord  Denman, 
and  I  adopt  as  my  own  the  judgment  of  O'Hagan,  J.,  and  concur 
in  every  word  that  he  uttered.  I  will  merely  add  that  I  do  not 
think  the  present  case  fairly  distinguishable  from  Reg.  v.  Brawrij 
that  I  consider  that  case  as  an  authority  that  should  on  reason  and 
principle  be  followed,  though  not  binding,  and  I  therefore  am  of 
opinion  that  this  conviction  should  be  affirmed. 

Lefroy,  C.  J. — In  this  case  I  wish  I  felt  myself  at  liberty  to 
concur  with  the  minority  of  the  Court,  but  I  feel  myself,  as  one  of 
my  learned  brothers  has  said,  coerced  by  what  appears  to  me  a 
higher  authority  than  that  which  constrained  him  to  arrive  at  the 
opinion  which  he  has  come  to.  I  found  my  opinion  upon  the 
opinion  of  all  the  judges  in  England,  including  Lord  Denman,  on 
the  opinions  of  the  Judges  of  England  given  in  answer  to  questions 
put  by  the  House'  of  Lords,  and  adopted  by  the  House  in  the  case 
of  Reff,  V.  MilUs.  Based,  as  our  judgment  must  be,  on  the  Act 
of  Parliament,  I  put  upon  it  the  construction  which  the  Judges  of 
England  put  upon  it  in  that  case,  that  is,  that  the  word  '^  marry,'* 
when  it  occurs  a  second  time  in  the  Act,  must  have  the  same  con- 
struction as  when  it  occurs  the  first  time.  That  is  the  judgment 
of  all  the  Judges  of  England  in  the  House  of  Lords.  The  opinion 
of  the  Law  Lords  was  taken ;  Lord  Denman  was  a  member  of  the 
House,  and  was  present  at  the  judgment,  and  he  did  not  interpose 
to  support  the  decision  which  he  had  given  in  BrawiCz  caee^  and 
which,  if  we  upheld  the  conviction  in  this  case,  we  would  be 
setting  up  against  Btg,  v.  MilUs.  We  all  know,  beyond  a  doubt, 
that  if  the  first  marriage  be  not  valid,  the  offence  of  bigamy  cannot 
be  committed,  and  therefore  as  the  word  ^' marry''  must  have  the 
same  meaning  in  both  parts  of  the  Act  of  Parliament,  to  constitute 
the  offence  in  this  case  there  must  have  been  what,  but  for  the 
existence  of  the  previous  marriage,  would  have  been  a  valid 
marriage.  Now,  m  this  case  the  second  marriage  which  has 
occurred  was  one  that  by  the  Act  of  Parliament  was  null  and 
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void,  and  that  Act  of  Parliament,  as  has  been  well  observed^       ^^' 
though  a  portion  of  a  system^  the  main  parts  of  which  have  been     fahitiiio. 

removed^  has  itself  been  left  standing.     How  does  that  Act  deal       

with  the  second  marriage  in  this  case  ?  It  provides  in  the  most  ]^^ 
express  terms  that  a  marriage,  celebrated  as  this  has  been,  must  be  Bigamy, 
to  all  intents  and  purposes  null  and  void ;  and  if,  therefore,  the 
second  marriage  must  nave  the  same  elements  of  validity  as  the 
first,  it  is  impossible  that  in  this  case  the  conviction  can  be 
sustained,  and  under  these  circumstances,  however  mischievous 
the  result,  we  must,  in  my  opinion,  reverse  the  conviction.  For  a 
lunff  time  I  thought  very  anxiously  how  that  mischief  could  be 
avoided,  but  I  feel  myself  bound  by  an  authority  such  as  that 
which  I  have  stated  to  reverse  the  conviction. 

Canvietian  quashed. 


COURT  OF  CRIMINAL  APPEAL, 

May  4,  1867. 

(Before  Eellt,  C.B.,  Martin,  B.,  Btles,  Keating,  and 

Shee,  J  J.) 

Beq.  v.  Abbahah  Sanders,  (a) 

Assaulting  a  constable  m  the  execution  of  his  duty — Warrant  to  levy 

a  penalty. 

The  defendant  was  convicted  in  a  penalty  with  costs,  or  to  be  imprisoned 
seven  days.  The  penalty  not  having  been  paidj  a  warrant  was  issued, 
under  11  j-  12  Vict.  c.  43,  s.  25,  for  the  defendants  apprehension, 
addressed  **  To  the  constable  of  G.'*  It  was  given  to  a  county  poUcc 
man  to  execute,  ffhile  he  was  attempting  to  apprehend  the  defendant, 
the  defendant  resisted  and  wounded  the  constable : 

Held,  that  a  county  policeman  had  no  authority  to  execute  it,  it  being 
addressed  to  the  parish  constable;  and  that  the  apprehension  was 
therefore  illegal. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Lush. 
Abraham  Sanders  was  convicted  before  me,  at  the  last  Assizes 
for  the  County  of  Lincoln,  of  wounding  John  Harris^  a  police 

(a)  Beportod  bj  JoHir  Tboxpson,  Esq.,  Barri8tor-tt-Uw. 
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Rso.        constable,  in  the  execution  of  bis  duty,  and  with  intent  to  resist 
Abraham     ^'®  ^  ^^®  prisoner's)  lawful  apprehension. 
Sandeks.         The  prisoner  had  been  convicted  of  drunkenness  and   riotous 

behaviour  at  Gainsborough,  and  ordered  to  pay  a  fine  of  Ss.  with 

*        9*.  6d.  costs,  or  to  be  imprisoned  for  seven  days  in  the  house  of 

Attauitinga   Correction.     The  money  not  having  been  paid,  a  warrant  for  his 
eotutabUinfhe  apprehension  was  issued,  directed  "To  the  constable  of  Gains- 
***^(aX     '**  borough,  in  the  parts  of  Lindsay,"  this  being  the  form  given  in  the 
schedule  to  the  11  &  12  Vict  c.  43  (0. 1> 

This  warrant  was  delivered  to  the  superintendent  of  police  for 
that  district,  and  by  him  handed  over  to  John  Harris,  one  of  the 
police  constables  under  him^  to  be  executed.  Harris,  with  the 
warrant  in  his  possession,  attempted  to  execute  it,  telling,  the 
prisoner  he  must  either  have  him  or  his  money.  The  prisoner 
refused  to  pay,  and  struck  the  officer  who  was  then  endeavouring 
to  prevent  his  escape.  A  friend  of  the  prisoner  who  was  present 
then  offered  to  pay  the  amount :  but  the  officer  refused  to  take  it, 
saying,  "  I  shall  take  you  now,  money  or  no."  He  then  seized  the 
pnsoner,  and  in  the  attempt  to  resist  apprehension,  the  latter 
inflicted  the  injury  complained  of. 

At  the  station,  but  not  before,  Harris  charged  the  prisoner  with 
the  assault. 

Two  objections  were  made  by  the  prisoner's  counsel :  first,  that 
eitber  the  warrant  was  bad  for  not  specifying  which  of  the  con- 
stables was  to  execute  it,  or  it  must  be  read  as  directed  to  the 
superintendent  or  the  parish  constable ;  secondly,  that  as  the  con- 
stable at  the  time  of  the  arrest  did  not  tell  the  prisoner  that  he 
arrested  him  for  the  assault,  but  professed  to  act  on  the  authority 
of  the  warrant,  he  was  not  justified  in  detaining  him  after  the 
tender  of  payment. 

I  overruled  both  objections,  but  reserved  the  points  for  the 
determiuation  of  the  Court  of  Criminal  Appeal. 

BoBT.  Lush. 

J,  W.  MeUor  for  the  prisoner. — The  conviction  was  wrong. 
The  police  constable  had  no  right  to  apprehend  the  defendant-,  for 
the  warrant  was  addressed  to  the  constable  of  Gainsborough,  that 
is,  the  parish  constable.  The  conviction  for  drunkenness  was 
under  the  23  Vict,  c  27,  s.  40 ;  and  by  the  1 1  &  12  Vict.  c.  43, 
s.  23,  it  is  enacted  that  if  the  penalty  imposed  by  the  conviction  is 
not  duly  paid  ^'  it  shall  be  lawful  for  the  justices  making  such 
conviction  to  issue  their  warrant  of  commitment  (0  1,2)  under 
their  hands  and  seals,  requiring  the  constable  or  constables  to 
whom  the  same  shall  be  directed  to  take  and  convey  such  defend- 
ant to  gaol,"  &c.  This  warrant  followed  the  form  in  schedule  O  1 
to  the  Act,  and  must  be  taken  to  have  been  addressed  to  the 
parish  constable.  If  it  had  been  intended  that  any  police  constable 
should  execute  it,  it  should  have  been  addressed  ^^To  the  con- 
stable of  Gainsborough,  and  to  all  other  peace  officers  in  the  siud 
county  off"  &C.9  as  in  other  forms  given  in  the  schedules.    Sect  3 
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of  the  Act  provides  that  warrants  to  apprehend  the  defendants  may        ^'^- 
be  directed  either  to  any  constable  or  other  person  by  name,  '*  or    abbIham 
generally  to  the  constable  of  the  parish  or  other  district  within     Sahdsbs. 
which  the  same  is  to  be  executed  without  naming  him,"  **  or  to        7~ 

such  constable  and  all  other  constables  within  the  county  or  other       ' 

district  within  which  the  justices  issuing  such  warrant  have  juris-    AttcmlUnga 
diction,"   ^*or  generally  to  all  the  constables  within  such   last- ^^^J^  ^j** 
mentioned  county  or  dietrict."    When  there  is  a  duty  cast  on  the        ^j^ 
officer  to  receive  the  penalty  or  convey  the  defendant  to* prison, 
the  defendant  has  a  right  to  know  that  the  party  executing  the 
warrant  is  properly  authorised.    In  Freegard  v.  Barnes  (7  Ex.  827), 
a  search-warrant  directed  to  *^  the  Constable  of  Dauntsey  "  to  be 
executed,  was  held  to  be  addressed  to  the  parish  constable,  and  not 
to  authorise  a  county  police  constable  to  execute  it.    (He  was  then 
stopped.) 

&  B.  Bristow  for  the  prosecution. — The  words  of  stat.  23  of 
1 1  &  12  Vict.  c.  43,  are  more  general  than  those  in  sect.  3,  and  put 
the  county  police  in  the  same  position  as  pariah  constables.  By  the 
Rural  Police  Act  (2  &  3  Vict.  c.  93),  s.  8,  the  rural  police  have 
all  the  powers,  privileges,  and  duties  throughout  tne  county, 
&c.,  &c.,  which  any  constable  duly  appointed  has  within  his 
constablewick  by  common  law  or  statute.  The  1  &  2  Will.  4, 
c.  41,  8.  5  and  5  Geo.  4,  c  18,  s.  6,  were  also  referred  to :  {Gimberts 
V.  Coi/ne,  M*Cle.  &  Y.  469.) 

KELiiY,  C.B. — If  this  warrant  had  been  directed  to  any  of  the 
peace  officers  of  the  county,  it  would  have  been  sufficient  to  autho- 
rise a  county  police  constable  to  arrest  the  defendant,  but  it  is 
directed  to  the  constable  of  Gainsborough.  The  question  is,  can 
it  be  executed  by  anyone  else  ?  The  2  &  3  Vict.  c.  93,  s.  8,  would 
have  given  power  to  the  county  police  to  execute  the  warrant  if  it 
had  been  rightly  directed  to  them.  This  warrant  is  addressed  to 
the  parish  constable  only,  and  could  not  lawfully  be  executed  by 
any  other  person. 

Bristow. — There  is  another  point.  It  was  suffident  to  show  that 
the  policeman  acted  upon  a  warrant  in  order  to  sustain  this  indict- 
ment. He  was  not  Dound  to  inquire  into  the  validity  of  the 
warrant. 

Mabtin,  B. — He  was  acting  illegally  in  taking  the  defendant, 
who  might  maintain  an  action  against  him  for  so  doing. 

By  the  Court. — The  conviction  must  be  quashed. 

Conviction  qucuthed. 
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COUBT  OF  CRIMINAL  APPEAL. 

May  4,  1867. 

(Before  Kelly,  C.B.,  Martin,  B,,  Btles,  Keating,  and 

Shee,  JJ.) 

Beg.  v.  Jane  Mat.  (a) 

Concealment  of  birth— 2^  ^  25  Vict  c.  100,  s.  60. 

A  woman^  delivered  of  a  child  bom  aUve^  endeavoured  to  conceal  the  birth 
thereof  by  depositing  the  child  while  alive  in  a  comer  of  afield^  leaving 
the  infant  to  die  from  exposure^  which  it  did^  and  the  dead  body  was 
afterwards  found  in  the  corner : 

Held,  that  she  could  not  be  convicted  of  concealing  the  birth  of  the  child 
under  24  4r  25  Vict,  c.  100,  s,  60,  which  relates  to  the  secret  disposition 
of  the  dead  body  of  a  child» 

CASE  reserved  for  the  ooinion  of  this  Court  by  Kelly, 
C.B.:-  *  . 

The  prisoner  was  indicted  at  the  last  Assizes  at  Bodmin, 
under  the  24  &  25  Vict.  c.  100,  s.  60,  for  having;,  by  the  secret 
disposition  of  her  illegitimate  child,  endeavoured  to  conceal  its 
birth. 

The  prisoner  was  a  domestic  servant  in  the  house  of  one  Biddick, 
and  was  delivered  of  an  illegitimate  child  on  the  25th  October 
last,  and  had  endeavoured  to  conceal,  and  had  repeatedly  denied 
her  pregnancy. 

On  the  morning  of  the  25th  October  she  went  about  her  daily 
work  as  usual,  and  was  sent  to  Padstow,  between  four  and  five 
miles  from  her  home,  in  a  cart  driven  by  a  lad  named  Rabey. 
There  she  remained  some  time,  and  sold  a  quantity  of  poultry  for 
her  master,  returning  about  half-past  seven  in  the  evening. 
When  they  had  come  within  about  150  yards  of  a  village  called 
Highlanes,  a  girl  named  Mary  Nankwell,  whom  the  lad  was  driving 
home  with  the  prisoner,  got  outof  the  cart  to  procure  something 
ixom  a  shoemaker's  in  the  village,  and  ran  on  before  the  cart  for 

Beportad  bj  Johv  TeoMFiOX,  Eiq.,  Barriiter-«fe-Lftv. 
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that  purpose,  the  boy  driving  slowly  at  a  foot  pace.     Immediately        B«<»- 
afterwaras  the  prisoner  asked  the  boy  to  stop,  got  out  of  the  cart,    j^^/mat. 

and  went  back  a  little  way  on  the  road  to  where  a  hedge,  which        

separated  the  right-hand  side  of  the  road  from  a  ploughed  field,        ^^67. 
turned  sharp  round  towards  the  interior  of  the  field,  and  then  conceabMiuo/ 
turned  again,  the  fence  continuing  parallel  with  the  road,  so  as  to       birth, 
form  a  corner  hidden  from  the  lad  driving  the  cart  towards  the 
village.     The  prisoner,  having  gone  a  little  way    back  towards 
Padstow  on  the  road,  turned  into  this  comer,  in  which  she  was 
then  hidden  from  the  lad  in  the  cart,  and  was  there  immediately 
delivered  of  the  child.     She  then  quitted  the  spot,  leaving  the 
child  in  this  corner,  and  walked  quickly  after  the  cart,  overtaking 
it  before  it  had  reached  the  village,  167  yards  off. 

The  lad,  looking  back  after  she  had  quitted  the  cart,  saw  her 
turn  round  the  angle  in  the  fence  and  then  disappear,  and  not 
more  than  five  minutes  afterwards  saw  her  walking  quickly  after 
the  cart  The  lad  having  taken  up  the  girl  Nankwell,  when  she 
had  been  to  the  shoemaker's,  drove  home,  the  prisoner  following 
behind  the  cart  on  foot  the  whole  way,  a  distance  of  about  a  mile 
and  a-half.     She  then  went  about  her  work  as  usuaL 

The  child  must  have  been  born  alive ;  for  two  persons,  one  in 
the  road,  the  other  in  the  field  on  the  other  side  of  the  hedge, 
passing  near  the  spot  a  little  after  half-past  seven  in  the  evening, 
heard  the  crying  of  an  infant.  About  seven  the  next  morning  the 
dead  body  of  the  child  was  found  in  this  comer  by  John  Rooke, 
who  gave  information  to  the  police.  The  body  was  afterwards 
conveyed  from  the  corner  in  the  road  to  the  village,  and  there 
examined  by  a  surgeon,  who  proved  it  had  been  a  ftilF-grown  child, 
and  had  breathed,  and  so  had  been  born  alive. 

The  prisoner  afterwards  admitted  that  she  had  given  birth  to 
the  child,  adding,  that  it  all  took  place  in  less  than  five  minutes, 
and  that  she  never  touched  it,  never  saw  it,  and  never  heard 
it  cry. 

I  left  it  to  the  jury  to  consider  whether  they  were  satisfied 
that  the  prisoner  had  gone  into  the  comer  for  the  purpose  of 
giving  birth  to  the  child  in  secret,  of  concealing  the  birth,  and 
having  given  birth  to  the  child,  and  not  knowing  that  it  was 
alive,  or  whether  it  was  alive  or  dead,  had  left  it  in  that  spot  for 
the  purpose  of  concealing  its  birth,  and  directed  them,  if  they  were 
so  satisfied,  to  find  the  prisoner  guilty. 

They  found  a  verdict  of  guilty. 

I  have  reserved  for  the  opinion  of  the  Court  of  Appeal  the 
question  whether  there  is  any  evidence  to  go  to  the  jury  of  an 
ofifence  within  the  statute. 

FiTZROT  Keiajt. 

Kelly,  CB. — The  point  reserved  in  this  case  is  really  not 
arguable  when  we  look  at  the  language  of  the  statute.  The  con- 
viction cannot  be  sustained,  for  it  is  clear  that  the  child  was  bom 
alive,  and  remained  alive  for  a  short  time ;  and  as  the  statute 

VOL.  X.  Q  G 
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R^-        relates  only  to  the  disposal  of  the  dead  body  of  a  child,  this 
jank  Mat.    indictment  cannot  be  sustained,  (a) 

—  Lopes^  for  the  prosecution. 

1867.  JEdlin,  for  the  prisoner. 

C<mcmhnent  of  Convtction  quoshed. 

birtk 


COURT  OF  CEIMINAL  APPEAL. 

May  4,  1867. 

(Before  Kelly,  C.B.,  Mabtin,  B.,  Btles,  Keating,  and 

Shee,  JJ.) 

Beo.  v.  John  Chalmebs.  (b) 

Demanding  money  with  menaces —  Threat  of  personal  violence — Reason' 

able  or  probable  cause — letter — Evidence. 

CASE  reserved  for  the  opinion  of  this  Court  by  Kelly, 
C.  B.  :— 

The  prisoner  was  indicted  at  the  last  Assizes  for  Wilts  under 
the  24  &  25  Victi  c.  96,  s.  44,  for  having  sent  to  the  prosecutor, 
William  Heron,  a  letter  demanding  of  him  a  sum  of  money  with 
menaces,  and  without  any  reasonable  or  probable  cause. 

The  prosecutor  was  a  draper  at  Swindon  and  Devizes,  and  the 
prisoner  had  formerly  been  some  years  in  his  employ  as  clerk  and 
traveller.  The  prisoner  had  afterwards  set  up  in  business  for 
himself,  and  had  married,  and  become  the  father  of  the  three 
children  alluded  to  in  the  first  of  the  two  letters  hereinafter  set 
forth. 

Id  the  month  of  February,  1867,  the  prisoner  sent  in  an  envelope 
by  a  carrier  the  first  of  the  two  letters,  and  a  few  days  afterwards  the 
second.  Both  were  received  at  his  house  at  Devizes  by  the  prose- 
cutor, the  first  of  them  having  been  opened  and  read  by  his  wife. 

(a)  24  &  25  Viet.  o.  100,  a,  60:  <*If  any  woman  shall  be^ielivend  of  a  chUd,  oveiy 
peiaon  wfao  shall  by  any  secret  disposition  of  the  dead  body  of  the.  said  child,  whether  such 
child  died  before,  at,  or  after  its  birth,  endeavoar  to  conceal  the  birth  thereof  shall  be  guilty  of 
a  misdemeanor,  and  being  cooyicted  thereof  shall  be  liable,  at  the  disoreiion  of  tbe  eoart,  to  be 
impriaooed  for  any  term  not  eiceeding  two  years,  with  or  without  hard  lulMur  ;  provided  that 
if  any  person  tried  for  the  murder  of  any  child  shall  be  acquitted  thereof,  it  shall  be  lawful  for 
the  jury  by  whose  verdict  such  person  shall  be  scquitted  to  find,  in  case  it  shall  so  appear  in 
evidenoe,  that  ttas  child  had  recently  been  bom,  and  that  such  person  did  by  some  secret 
disposition  ef  the  dead  body  of  such  child  endeavour  to  eonoeal  the  birth  thereof,  and  thereupon 
the  court  may  pass  such  sentence  as  if  snch  person  had  been  convicted  upon  an  indictment  for 
the  concealment  of  the  birth." 

(A)  Bepofted  by  Joan  Tbompbov,  £i^,  Biiriater-at-lAW. 
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There  was  no  evidence  whatever  of  the  prosecutor  ever  having 
carried  on  criminal  intercourse,  or  having  indulged  in  the  slightest 
familiarity,  with  the  wife  of  the  prisoner,  or  of  the  prisoner  having 
at  any  time  had  any  ground  whatever  to  believe  or  suspect  that 
such  had  been  the  case,  and  the  prosecutor  expressly  denied  that 
there  ever  had  been  any  ground  whatever  for  such  an  imputation. 

The  letters  were  as  follows: — 

(Copt.)  « Devizes. 

**  Now,  Sir,  I  think  I  have  been  troubled  with  the  fruit  of  your 
adultery  long  enough.  I  will  give  you  to  the  1 0th  to  consider 
where  ^ou  will  have  this  child  sent  to.  I  have  been  all  but  posi- 
tive this  last  seven  months  how  things  stood.  Now  that  I  am 
positive  I  wonder  why  I  have  put  up  with  it  so  long ;  but  I  have 
not  known  what  to  do.  Had  it  not  been  for  Frank  and  Nelly  I 
would  not  have  been  long  in  suspense,  for  I  would  have  charged 
her  with  it  at  once,  and  then  taken  the  child  and  her  both  to  yoUf 
house ;  it  is  a  living  confession  of  your  adultery  from  crown  to  toe. 
A  good  job  I  hav^  been  out  from  home  a  good  deaL  Imagine 
sitting  here  and  see  the  woman  you  loved  and  looked  upon  as  a 
honest  wife  playing  with  another  man's  child,  and  lie  down  beside 
them  at  night.  Many  a  man  would  have  cut  her  neck  and  sent  a 
a  bullet  through  you.  There  must  be  a  terrible  retribution  wait- 
ing you.  Good  fun  to  watch  me  out  when  lodging  at  my  house, 
and  then  pop  in  for  your  designs.  We  are  not  surprised  to  hear 
of  a  man  drunk 'doing  these  deeds,  but  for  a  man  in  his  sober  senses 
to  go  about  the  country,  and  every  maiden,  wife,  or  widow  that  he 
fancies  deliberately  set  about  gaining  his  filthy  ends,  never  think- 
ing he  has  a  respectable  honest  wife  at  home.  By  God,  unless  you 
alter  your  ways,  you  may  depend  you  will  ^et  yourself  into  a 
tighter  net  than  any  of  your  silly  victims.  To  go  and  tell  and 
boast  about  your  adultery  ;  manly  I  I  suppose  this  woman  that  I 
used  to  call  my  wife  tows  vengeance  against  you.  Look  at  the 
result — separating  those  that  were  man  and  wife  for  ever.  Now 
attend  to  this  at  once  by  the  10th ;  let  me  know  where  this  child 
is  to  be  sent  to ;  and  by  Sunday  or  Monday,  3rd  or  4th  Feb., 
morning,  refund  to  me  44L  (24/.  in  cash,  the  balance  in  bill  at  two 
or  three  months) ;  if  not,  the  total  at  once,  and  done  with  it. 
This  woman  will  say  the  child  has  gone  to  her  sister,  and  will  stay 
here  as  housekeeper  and  look  after  F.  and  Nelly  for  a  while.  I 
don't  see  any  other  way.  Attend  to  this  at  once  without  fail,  for 
your  own  sfd^e  and  that  of  your  connections. 

**  John  Chalmebs." 

(Copy.) 

*'  Sir, — You  have  taken  no  notice  of  my  letter.  I  suppose  yon 
do  not  wish  the  child  brought  to  your  house,  nor  the  c(ue  put  into 
solicitor's  hands ;  if  not,  do  not  fail  to  reply  this  evening,  with  the 
refund  of  fourty-four  pounds  sterling.  I  am  in  no  humour  now  for 
delay.     I  cannot  attend  to  business  till  this  is  settled.    You  ean 
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Demanding 

mon^  with 

menaea. 


send  through  your  solicitor.     I  never  wish  to  see  your  handwriting 


again  or  you. 


«  J.  C 8, 


I  left  it  to  the  jury  to  consider  whether  the  meaning  and  effect 
of  those  letters  was  to  demand  a  sum  of  money  of  the  prosecutor, 
and  to  menace  or  threaten  him  with  any  bodily  violence,  or  to 
menace  or  threaten  to  charge  the  prosecutor  with  adultery,  or  to 
send  the  child  to  the  prosecutor's  house ;  and  also,  whether  there 
was  any  reasonable  or  probable  cause  for  the  demand  of  the  money, 
,or  for  any  of  the  charges  and  imputations  implied  in  the  letters. 

The  jury  found  agamst  the  prisoner  on  all  these  questions,  and 
found  a  verdict  of  guilty. 

I  reserved  to  Mr.  Lopes,  of  counsel  for  the  prisoner,  leave  to 
raise  the  question  before  the  Court  of  Criminal  Appeal,  whether 
these  letters  imply  a  threat  either  of  bodily  violence,  or  to  charge 
the  prosecutor  with  adultery,  or  to  send  the  child  to  the  prose- 
cutor's house. 

If  the  Court  be  of  opinion  that  no  one  of  these  threats  or 
menaces  is  implied  in  these  letters,  or  that  no  one  of  them  is  a 
threat  or  menace  within  the  statute,  the  conviction  is  to  be 
quashed ;  otherwise,  to  be  affirmed.  FiTZBOY  Kelly. 

The  24  &  25  Yict.  c.  96,  s.  44,  enacts  that, ''  whosoever  shall 
send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing, 
demanding  of  any  person  with  menaces,  and  without  any  reason- 
able or  probable  cause,  any  property,  chattel,  money,  valuable 
security,  or  other  valuable  thing,  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour  and  with  or 
without  solitary  confinement,  and  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping." 

LapeSy  for  the  prisoner. — The  question  whether  the  prisoner  had 
reasonable  or  probable  ground  for  making  the  demand,  or  at  least 
whether  he  truly  and  honestly  believed  he  had  reasonable  cause 
for  making  it,  does  not  appear  to  have  been  left  to  the  jury  in  this 
case.  The  words  *^  reasonable  and  probable  cause ''  in  the  section, 
appl^  to  the  making  of  the  demand  of  the  money,  and  not  to  the 
making  of  the  accusation.  If  the  prisoner  honestly  believed  that 
he  had  reasonable  ground  for  making  the  demand,  he  ought  not  to 
have  been  convicted,  and  that  question  ought  to  have  been  left  to 
the  jury :  (Bep.  v.  Miardy  1  Cox  Crim.  Cas.  22.)  Rep,  v.  Miard 
was  a  decision  on  the  7  &  8  Geo.  4,  c.  29,  s.  8,  but  the  language 
of  the  24  &  25  Vict.  c.  96,  s.  44,  is  the  same  as  regards  this  point. 
There  it  was  held  that  the  words  ^*  without  any  reasonable  or 
probable  cause  "  in  the  section  apply  to  the  state  of  the  prisoner's 
mind  at  the  time  of  making  the  demand. 

Kelly,  C.  B. — The  evidence  completely  negatived  that  there 
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ever  was  the  slightest  fauniliarity  between  the  prosecutor  and  the 
prisoner's  wife ;  and  there  was  no  circomstance  proved  on  which        j^ 
the  prisoner  could  found  any  just  demand  of  the  money,  and  there 
was  no  foundation  for  any  such  belief  on  his  part. 

Lopes  -admitted  that  he  could  not  argue  that  the  first  letter  did 
not  contain  menaces  of  personal  violence.  Dmmmdmg 

EdUn  for  the  prosecution.  *I!!I2[J!?* 

By  the  Court  :  ConvicHon  affirmed. 


IS67. 


COURT  OF  CRIMINAL  APPEAL. 

Jtfay  11,  1867. 

(Before  Kelly,  C.B.,  Martin,  B.,  Btles,  Keating,  and 

Shee,  JJ.) 

Reg.  v.  Brown  and  Hedlet.  (a) 

Evidence^^  Witnesses  for  the  prosecution — Impeaching  t/ieir  credit* 

This  Court  will  not  entertain  a  point  raised  as  to  the  admissibility  of 
witnesses  proposed  to  be  called  on  the  part  of  a  prisoner  to  prove  thai 
they  would  not  believe  the  witnesses  for  the  prosecution  on  their  oaths, 
the  practice  to  receive  such  evidence  having  been  invariable  in  this 
country  for  a  very  long  period, 

CASE  reserved  for  the  opinion  of  this  Court  from  the  North 
Riding  of  Yorkshire  Quarter  Sessions : — 

The  defendants  were  indicted  at  the  Easter  Quarter  Sessions  of 
the  peace  for  the  North  Riding  of  Yorkshire  for  unlawfully  and 
maliciously  conspiring  and  agreeing  together  to  assault  and  mflict 
grievous  bodily  harm  on  one  John  Francis  Robinson. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for  the 
defendants,  after  having  called  several  witnesses  to  character  pro- 
posed to  call  witnesses  to  prove  that  they  would  not  believe  the 
witnesses  for  the  prosecution  on  their  oaths. 

The  Court  decided  on  refusing  to  receive  such  evidence. 

The  defendants  were  found  guilty,  but  were  admitted  to  bail  to 
appear  at  the  next  Court  of  Quarter  Sessions  for  the  North 
Riding  of  Yorkshire  to  receive  judgment. 

At  the  request  of  the  defendants'  counsel  this  case  was  granted 
by  the  Court  for  the  opinion  of  the  Court  of  Criminal  Appeal| 

(a)  Reported  by  Johh  Thompsoh,  Esq.,  BuTUtep-at-Ltw. 
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whether  the  evidenoe  tendered  bjr  the  defimdaiite'  counsel  oi^ht  to 

Bfloini  and   ^^®  ^^^  received  or  not 

W.  ScuBFiELD  Gray,  Presiding  Chftirman. 

SL  Shepherd^  for  the  prisoner. — ^The  evidence  to  discredit  the 
witnesses  for  the  prosecution  was  properly  tendered,  and  it  was 
proposed  to  examine  them  in  the  ordinary  way.  Such  evidence  is 
usually  received :  (Mawson  v.  Haritink^  4  Esp.  lOS.)  [Martin, 
B. — I  have  always  understood  that  such  evidence  was  admissible. 
Why  was  it  not  admitted  in  the  present  case  ?^ 

A,  Simpsanj  for  the  prosecution. — The  decisions  on  which  such 
evidence  nas  been  admitted  are  all  Nisi  Prius  decisions,  and  none 
of  them  have  ever  been  reviewed.  The  text-books  of  Starkie  and 
Phillips  adopt  those  authorities.  The  objection  to  such  evidence 
is,  that  it  is  allowing  witnesses  to  state  their  opinion  as  to  whether 
a  man  is  to  be  believed  on  his  oath  or  not,  that  is,  to  speak  not  to 
facts  but  to  matter  cf  opinion.  There  is  no  distinction  on  this 
point  between  witnesses  to  the  character  of  a  prisoner  and  to  the 
character  of  a  witness  for  the  prosecution,  and  therefore  it  would 
lead  to  a  confused  inquiry  by  calling  witnesses  to  show  that  the 
witnesses  whose  characters  for  veracity  have  been  attacked  are 
credible  witnesses:  {Rep.  v.  Rowton^  10  Cox  Crim.  Cas.  25.) 
[Mabtjn,  B. — In  Taylor  on  Evidence,  s.  1324,  it  is  said  evidence 
may  be  adduced  impeaching  a  witness's  character  for  veracity. 
'^But  here  the  evidence  will  be  confined  to  general  reputation, 
and  will  not  be  permitted  as  to  particular  facts.  The  regular 
mode  of  examining  into  the  character  of  the  person  in  question  is 
to  ask  the  witness  whether  he  knows  his  general  reputation  among 
his  neighbours,  what  that  reputation  is,  and  whether  from  such 
knowledge  he  would  believe  him  on  his  oath."  That  practice  has 
always  prevailed  within  my  recollection.]  That  waa  written 
before  Reg,  v.  Rowton  was  decided.  It  appears  that  in  America  a 
witness  will  not  be  permitted  to  state  his  own  opinion  that  another 
witness  Is  not  worthy  of  belief.  And  in  the  note  (2)  to  sect.  1324 
in  Taylor  on  Evidence,  there  appears  the  followincr  quotation  from 
the  judgment  of  Shepley,  J.,  in  Phillips  v.  Kingsjield  (1  Applet.  Rep. 
375) :  '*  The  opinions  of  a  witness  are  not  legal  testimony  except 
in  special  cases,  such  for  example  as  experts  in  some  profession  or 
art,  those  of  the  witnesses  to  a  wiU,  and  in  our  practice,  opinions  on 
the  value  of  property.  In  other  cases  the  witness  is  not  to  substi- 
tute his  opinion  for  that  of  the  jury,  nor  are  they  to  rely  on  any 
such  opinion  instead  of  exercising  their  own  judgment,  taking  into 
consideration  the  whole  testimony.  To  permit  the  opinion  of  a 
witness  that  another  witness  should  not  be  believed,  to  be  received 
and  acted  on  by  a  jury,  is  to  allow  the  prejudices,  passions,  and 
feelings  of  that  witness  to  form,  in  part  at  least,  the  elements  of 
their  judgment.  To  authorise  the  question  to  be  put  whether  the 
witness  would  believe  another  witness  on  oath,  although  sustained 
by  no  inconsiderable  weight  of  authority,  is  to  depart  from  sound 
principles  and  established  rules  of  law  respecting  the  kind  of 
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testimony  to  be  admitted  for  the  consideration  of  a  jury  and  their 
duties  in  deciding  upon  it.  It  moreover  would  permit  the  intro- 
duction and  indulgence  in  courts  of  justice  of  personal  and  party 
hostilities,  and  of  every  unworthy  motive  by  which  men  can  be 
actuated^  to  form  the  basis  of  an  opinion  to  be  expressed  to  a  jury 
to  influence  their  decision." 

Kbllt,  C.B. — ^The  practice  now  called  in  question  has  existed 
for  centuries,  and  all  of  us  have  knowledge  of  it  so  far  as  our 
experience  goes.  The  question  reserved  as  to  it  ought  not  there- 
fore to  be  argued  at  all.  If  it  is  to  be  altered  it  must  be  by  the 
Legislature. 

MabtiNj  B. — This  rule  of  practice  is  laid  down  in  every  text- 
book,  and  has  never  been  questioned. 

Canvietion  quashed. 


Rbo. 
Brown  and 

HBDLKTt 
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May  n,  1867. 

(Before  Kjelly,  C.B.,  Martin,  B.,  Bylks,  Keating^  and 

Shee,  JJ.) 

Reg.  v.  Wm.  PBOUD.(a) 

Perjury — Judicial  proceedings^ Master  and  apprentice. 

After  the  expiration  of  his  term  of  apprenticeship^  an  apprentice  summoned 
his  master  before  a  magistrate  for  neglecting  to  pay  his  wages^  and 
upon  the  hearing  of  the  complaint  under  4  Geo,  4,  c,  34,  s,  2,  t/ie 
apprentice  gave  Jalse  evidence : 

Held,  that  whether  the  enactment  4  Geo.  4,  c.  34,  s,  2,  did  or  did  not  require 
the  complaint  to  be  made  before  the  expiration  of  the  apprenticeship^ 
perjury  could  be  assigned  on  the  false  evidence  given  before  the  magis^ 
trate  having  general  jurisdiction  ovfr  the  subject  matter  of  the 
complaint. 

C^ASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
J     of  London : — 

On  the  31st  of  January  1867,  the  prisoner  was  tried  before  me 
at  a  session  of  the  Central  Criminal  Court  upon  an  indictment 
for  perjury. 

The  indictment  alleged  that  on  the  16th  of  January,  1867, 
at  the  Westminster  Police  Court,  T.  J.  Arnold,  Esq.,  one  of  the 
magistrates  of  the  Police  Courts  of  the  metropolis  sitting  at  the 

(a)  Baporttd  bj  Jomr  THoimoir,  Esq.,  B«rriiter-at-LAw. 


456  CSIMtKAL  LAW  0A8B&. 

Bbo.        Westminater   Police    Court,  did   duly  hear   a  complaint    then 

Wm.  Pbood.  <lepending  against  one  Charles  Ginn,  for  neglecting  to  pay  his 

—     *   apprentice,  the  said  William  Proud,  certain  wages  then  due  to  him, 

1^*       and  that  upon  the  hearing  of  the  said  complaint,  the  said  William 

Penurtf,      P^oud    faiscly  sworc  that  during   the  period  between  28th   of 

October,  1865,  and  28th  of  April,  1866,  he  had  not  received  any 

money  from  the  said  Charles  Ginn,  and  that  during  the  period 

between  28th  of  April,  1866,  and  28th  of  October,  in  the  same 

year,  he  had  received  from  said  Charies  Ginn«  the  sum  of  2s,  S(L 

each  week  and  no  more. 

In  a  second  count  the  perjury  was  alleged  to  be  in  falsely 
swearing  on  the  said  hearing  that  in  the  week  next  following 
28th  of  October,  1865,  he  had  not  received  from  Charles  Ginn  any 
money  for  wages ;  that  said  Charles  Ginn  had  not  paid  him  2$.  6d. 
for  wages  several  times  during  the  period  between  28th  of  October, 
1865  and  28th  of  April,  1866,  and  that  said  Charies  Ginn  had  not 
paid  him  58.  several  times  for  wages  during  the  period  between 
28th  of  April,  1866,  and  28th  of  October,  in  the  same  year. 

It  was  proved  in  evidence  by  said  Charles  Ginn,  that  on  28th  of 
October,  1865,  the  defendant  William  Proud  entered  the  service 
of  said  Charles  Ginn  (a  hairdresser),  under  an  indenture  of 
apprenticeship  for  twelve  months,  with  an  arrangement  that  he 
was  to  be  paid  2s.  6d.  a-week  wages  for  the  first  six  months,  and 
5s.  a-week  wages  for  the  last  six  months.  That  on  the  28th  of 
October,  1866,  having  completed  his  service,  he  left  the  employ* 
ment,  and  afterwards  wrote  a  letter  to  said  Charles  Ginn  stating 
that  while  by  his  indenture  he  should  have  received  2s.  6d.  a-week 
during  the  first  six  months,  and  5s.  a-week  during  the  last,  he  had 
received  nothing  during  the  first  six  months,  and  only  2«.  6d* 
a-week  during  the  last,  and  claiming  6/.  as  due  to  him. 

The  said  Charles  Ginn  alleging  that  he  had  paid  the  defendant, 
and  the  latter  denying  it,  the  summons  in  question  was  issued  and 
heard  beforeMr.  Arnold,  the  magistrate,  as  alleged  in  the  indictment. 

Witnesses  were  called  on  thetrial  in  confirmation  of  the  evidence 
of  the  said  Charies  Ginn,  and  the  jury  found  the  defendant  guilty 
of  perjury ;  but  at  the  close  of  the  case  for  the  prosecution,  Mr. 
Ribton,  on  behalf  of  the  defendant,  objected  that  the  magistrate's 
jurisdiction  under  4  Geo.  4,  c.  34,  s.  2,  with  respect  to  difierences 
and  complaints  between  masters  and  apprentices,  was  gone  when 
that  relation  ceased  to  exist,  and  that  therefore  he  had  no  juris- 
diction to  hear  or  adjudicate  upon  the  complaint. 

I  held  that  he  had  jurisdiction  under  the  said  Act  (4  Geo.  4, 
c  34),  on  the  ground  that  this  matter  was  a  complaint,  difference, 
or  dispute,  which  arose  between  a  master  and  apprentice  within 
the  meaning  of  the  said  Act  and  the  Acts  therein  recited,  touching 
wages  due  to  such  apprentice ;  but  I  agreed  to  reserve  that  question, 
and  now  accordingly  state  this  case  for  the  opinion  of  the  Justices 
of  either  Bench  and  Barons  of  the  Exchequer  in  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved. 

If  the  Court  should  think  that  the  magistrate  had  not  juris- 
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diction  to  hear  the  oomplainty  the  conviction  will  be  reversed;       ^'^' 
otherwise  the  defendant^  who  is  in  custody^  will  receive  judgment.   ^^  pkoob. 

RusBELL  Gurnet.  - — 

1867. 

The  4  Geo.  4^  c.  34^  s.  2,  enacts^  *^  That  all  complaints,  differ-  Penury, 
ences,  and  disputes  which  shall  arise  between  masters  or  mistresses 
and  their  apprentices,  within  the  meaning  of  the  said  before  recited 
Acts,  or  any  of  them,  touching  or  concerning  any  wages  which 
may  be  due  to  such  apprentice,  shall  and  may  be  heard  and 
determined  by  one  or  more  justice  or  justices  of  the  peace  of  the 
county  and  place  where  such  apprentice  or  apprentices  shall  be 
employed,  which  said  justice  or  justices  is  and  are  hereby 
empowered  to  examine  on  oath  any  such  master  or  mistress, 
apprentice  or  apprentices,  or  any  witness  or  witnesses  touching 
any  such  complaint,  diflPerence,  or  dispute,  and  to  summons  such 
master  or  mistress  to  appear  before  such  justice  or  justices  at  a 
reasonable  time  to  be  named  in  such  summons,  and  to  make  such 
order  for  payment  of  so  much  wages  to  such  apprentice  or 
apprentices  as  according  to  the  terms  of  his,  her,  or  tneir  inden- 
tures of  apprenticeship  shall  appear  to  such  justice  or  justices 
under  all  tne  circumstances  of  the  case  to  be  justly  due  (provided 
that  the  sum  in  question  do  not  exceed  the  sum  of  10^),  the 
amount  of  such  wages  to  be  paid  within  such  period  as  the  said 
justice  or  justices  shall  think  proper,  and  shall  order  the  same  to 
be  paid,  and  in  case  of  a  refusal  or  nonpayment  thereof  such  justice 
and  justices  shall  and  may  issue  forth  his  or  their  warrant  to  levv 
the  same  by  distress  and  sale  of  the  goods  and  chattels  of  such 
master  or  mistress,  rendering  the  overplus  to  the  owners  after 
payment  of  the  charges  of  such  distress  and  sale." 

J.  Digby^  for  the  prisoner. — The  conviction  is  wrong.  The 
magistrate  had  no  jurisdiction  to  hear  the  complaint.  The  point 
turns  on  the  construction  of  the  4  Geo.  4,  c  34,  s.  2.  The  section 
only  gives  justices  jurisdiction  to  hear  complaints  while  the  relation 
of  master  and  apprentice  exists,  and  not  after  that  relation  has 
ceased.  The  words  are  ^*  where  such  apprentice  shall  be  employed," 
not  shall  have  been  employed.  This  is  a  highly  penal  Act,  and 
ought  to  be  construed  strictly.  [Kelly,  C.B. — On  the  contrarv, 
it  is  a  highly  remedial  Act,  and  gives  jurisdiction  to  justices  m 
disputes  about  wages.  Mabtin,  B. — Suppose  an  apprentice's  last 
week's  wages  had  not  been  paid.  Before  the  County  Court  Act 
he  could  only  have  recovered  them  in  the  Superior  Courts,  and  this 
Act  gives  jurisdiction  to  the  justices  in  such  a  case.]  By  sect  3, 
the  justices  have  power  to  imprison  servants  and  labourers  for 
absenting  themselves  and  not  performing  their  contracts,  ^^  or,  in 
lieu  thereof,  to  abate  the  whole  or  part  of  their  wages,  or  to  dis- 
charge them  from  their  contracts ; "  and  it  would  be  hard  if  the 
master  could  lie  by  and  wait  until  the  expiration  of  the  apprentice- 
ship or  employment,  and  so  compel  the  justice  to  imprison,  as  there 
would  then  be  no  opportunity  of  exercising  the  alternative  of 
abating  the  wages  or  aischarging  the  servant  from  his  employment. 
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Bto.        [Eellt,  C.B. — AH  the  facts  that  give  jurisdiction  to  the  justices 
WM.Psoin>    ^^^^'  sect,  2,  existed  in  the  case  oefore  the  termination  of  the 

'   apprenticeship.     Mabtin,  B. — Had  not  the  justice  jurisdiction  to 

1S67.  try  whether  the  apprenticeship  existed  or  not?]  In  this  case  it  was 
admitted  that  the  apprenticesnip  was  at  an  end,  and  the  complaint 
was  no  longer  one  between  master  and  apprentice.  [Martin,  B. 
— The  prisoner  instituted  the  complaint  before  the  magistrate,  and 
committed  perjury  at  the  hearing.  Why  had  not  the  magistrate 
jurisdiction  ?  Kelly,  C.B. — ^The  mwistrate  could  not  proceed  at 
all  without  administering  an  oath.]  The  case  of  Beg,  v.  Gibbons 
(9  Cox  Crim.  Cas.  105 )«  was  referred  to. 
No  counsel  appeared  for  the  prosecution. 
Kelly,  C.B. — We  are  of  opinion  that  the  conviction  should  be 
affirmed.  The  question  is,  whether  the  magistrate  had  or  had  not 
jurisdiction  to  determine  the  dispute  between  the  complainant,  an 
apprentice,  and  the  party  sununoned,  his  late  master.  The  case 
depends  on  the  construction  of  sect.  2  of  4  Geo.  4,  c.  34.  We 
must  look  to  what  is  the  substance  of  that  provision ;  that  is,  in 
cases  where  a  master  and  an  apprentice  dispute  about  the  amount 
of  wages  due  to  the  apprentice,  the  dispute  shall  be  settled  sum- 
marily by  proceeding  before  justices.  In  this  case  there  was  a 
master  and  an  apprentice,  and  a  dispute  existed  between  them  as 
to  the  amount  of  wages  due  to  the  apprentice,  and  the  magistrate, 
having  both  parties  before  him,  determined  the  matter.  Is  there 
anything  inconsistent  with  that  proceeding  in  the  enactment?  The 
language  of  it  is,  that  all  disputes  which  shall  arise  between 
masters  and  apprentices  *'  shall  be  heard  where  such  apprentice 
shall  be  employed.'*  Now,  if  that  refers  to  the  time  of  the  com- 
plaint being  heard,  this  proceeding  would  be  open  to  objection ; 
but  I  think  the  meaning  is  that  the  language  was  used  as  descrip- 
tive only  of  the  justices  entitled  to  hear  the  complaint,  and  that  it 
does  not  refer  to  the  time  at  which  such  justices  may  be  called  on 
to  entertain  the  complaint.  If  that  is  so,  the  foundation  of  the 
objection  fails,  and  the  magistrate  had  jurisdiction.  But  if  that 
were  doubtful,  the  question  now  is,  not  whether  the  order  of  the 
magistrate  is  void  or  not,  but  whether  perjury  can  be  assigned  on 
evidence  taken  in  the  proceedinfi:  before  the  magistrate  ?  Now, 
the  magistrate  has  general  jurisdiction  over  the  matter  of  com- 
plaint— viz.,  whether  wages  are  due  from  a  master  to  the  appren- 
tice ;  and  on  the  summons  being  taken  out,  and  the  parties  being 
brought  before  him,  what  was  he  to  do?  It  was  necessary  that 
he  should  proceed  with  the  inquiry  before  he  could  ascertain 
whether  the  objection  was  well  founded  or  not;  and  the  inquiry 
must  be  on  oath,  and  although  it  might  have  turned  out  in  the 
result  that  he  had  no  jurisdiction,  that  must  have  depended  on  the 
evidence,  and,  if  that  were  false,  is  it  to  be  supposed  that  such  false 
swearing  would  not  be  indictable?  Clearly  not.  The  objection, 
therefore,  fails  on  both  grounds  and  the  conviction  must  be  affirmed. 
The  rest  of  the  Court  concurring, 

Conmetion  afftmudL 
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COUBT  OF  CRIMINAL  APPEAL. 

May  11,  1867. 

(Before  Esllt,  C.B.,  Martin,  B.,  and  Btlxs,  Kjqatu(Q»  »nd 

Shee,  JJ.) 

Beg.  v.  Jakes  Qbegoby.  (a) 

IneUmg  to  iieal-^No  fdomy  eammitied-^Miidemeanar — 24  4r  25  Vkt. 

e.  94^  s.  2. 

A  person  cannot  be  indicted  under  the  24  S^  25  VtcL  e.  94,  #.  .2,  Jor 

counselling  another  to  commit  a  felony,  unless  a  felony  be  actually 

committed  by  such  other  person. 
A  soliciting  and  inciting  a  person  to  commit  an  offence,  where  no  other 

act  is  done  except  the  soUeiHng  and  inciting,  is  a  misdemeanor  only, 
Queere,  whether  the  words  '<  solicit  and  incite  "  in  an  indictment^  are 

equivalent  to  the  words  *'  counsel,  procure^  or  command  ''  m  24  4r  25 

Viet.  c.  94,  «.  2. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Assistant- 
Barrister  at  the  Leeds  borough  sessions  : — 

James  Gregory  was  tried  and  convicted  before  me,  at  the  quarter 
sessions  for  the  borough  of  Leeds,  held  there  on  the  20th  of  April, 
1867,  upon  an  indictment,  the  material  parts  of  which  are  as 
follows :  ^'  The  jurors,  &c.,  present  that  James  Gregory,  on  the 
9th  day  of  February,  in  the  year  of  our  Lord  1867,  falsely,  wickedly, 
and  unlawfully  did  solicit  and  incite  one  John  White,  a  servant  of 
one  James  Kirk,  feloniously  to  steal,  take,  and  carry  away  a  large 
quantity,  to  wit,  one  bushel  of  barley,  of  the  goods,  &c.,  of  Kirk, 
against  the  peace,  &c.'' 

A  second  count  in  the  same  form  alleged  the  offence  to  have 
been  committed  on  the  12th  of  February. 

A  third  count  alleged  that  the  defendant  wickedly  and  unlaw- 
fully did  solicit  and  mcite  the  said  John  White,  and  one  Charles 
Evans,  and  one  Charles  Knapton,  they  being  servants  of  Kirk, 
feloniously  to  steal  a  large  quantity  of  barley,  of  the  goods  of  the 
said  Kirk,  against  the  peace,  &c. 

The  indictment  charging  a  misdemeanor,  the  jury  were  sworn 
accordingly. 

(a)  Raporttd  by  Jobs  Tmnumm^  Meq^f  B«riifltr-«tp*Idnr 
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Rbo.  There  was  evidence  upon  all  the  counts  of  the  indictment  in 

James       proof  of  the  offence  charged,  but  no  one  of  the  three  servants  named 
Gbsoort.     stole  any  barley  in  compliance  with  the  defendant's  solicitations,  or 

otherwise. 

If^'  It  was  objected  by  counsel  for  the  defendant  that  the  offence 

incUimgiotuai  proved  (no  felony  having  been  committed  by  reason  of  the  defend- 
ant's solicitation  and  incitement)  came  under  the  provision  of  the 
24  &  25  Vict.  c.  94,  s.  2,  which  makes  it  a  felony  to  ^^  counsel, 
procure,  or  command  any  other  person  to  commit  any  felony, 
whether  the  same  be  a  felony  at  common  law,  or  by  virtue  of  any 
Act  passed  or  to  be  passed ;  t^nd  that  although  that  section  of  the 
statute  apparently  contemplates  that  a  felony  must  be  committed 
by  reason  of  the  counsel,  procurement,  or  command,  yet  that  the 
Court  of  King's  Bench,  in  the  case  of  Rex  v.  Higgins  (2  East,  5), 
which  was  apparently  the  last  case  on  the  subject,  held  it  not  to  be 
necessary  that  the  felony  should  be  committed  by  reason  of  the 
counsel  or  procurement,  and  that  .the  solicitation  to  commit  the 
offence  was  an  act  done  towards  the  commission  of  the  offence, 
which  made  it  at  that  time  per  se  the  offence  of  misdemeanor,  and 
that  now  the  statute  of  Vict  changed  the  quality  of  the  offence  and 
made  it  a  felony.  The  offence,  therefore,  of  incitement  to  commit 
a  felony  under  the  ruling  of  Rex  v.  Higgins,  and  under  the  2nd 
section  of  the  24  &  25  Vict.  c.  94,  was  no  longer  a  misdemeanor 
but  a  felony,  and  complete  as  a  felony  upon  proof  of  the  incitement 
alone.  The  indictment,  therefore,  notcnargmg  the  incitement  and 
solicitations  of  the  prisoner  to  have  been  done  ^^  feloniously,"  was 
bad:  {Reg.  v.  Grag,  1  L.  &  C.  366). 

I  left  the  case  to  the  jury,  directing  them,  in  accordance  with 
the  decision  in  Rex  v.  Higgins^  that  the  soliciting  a  servant  to 
steal  his  master's  goods  is  a  misdemeanor,  although  it  be  not 
charged  in  the  indictment  that  the  servant  stole  the  goods,  or  that 
any  other  act  was  done  except  soliciting  and  inciting.  I  also 
directed  them,  that  in  my  opinion  the  24  &  25  Vict.  c.  94,  s.  2, 
did  not  affect  a  case  where  there  was  no  principal  felon  or  principal 
felony ;  but  at  the  urgent  request  of  the  defendant's  counsel,  I 
reserved  this  case  for  the  consideration  of  the  Justices  of  either 
Bench  and  Barons  of  the  Exchequer. 

The  question  upon  which  the  opinion  of  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved  is  respectfully  requested  is, 
whether,  since  the  passing  of  the  24  &  25  Vict.  c.  94,  it  is  a  misde- 
meanor to  solicit  and  incite  a  servant  to  steal  his  master's  goods, 
though  no  other  act  be  done  except  the  soliciting  and  inciting  ? 

I  passed  a  sentence  of  six  months'  imprisonment  upon  the  pri- 
soner, and  he  is  now  in  prison. 

J.  L.  Hannay, 

Assistant-Barrister  at  the  last  Quarter 

Sessions  for  the  borough  of  Leeds. 

Campbell  Foster,  for  the  prisoner. — It  is  submitted  that  the  con- 
viction is  wrong.    This  indictment  is  framed  from  the  precedent 
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in  Arch.  Crim.  PI.  edit.  1862,  p.  826,  which  is  founded  on  the        R»>- 
case  of  Rex  v.  Higgins  {supra).     There  it  was  contended  that  a       jaSks 
bare  solicitation  or  incitement  of  another  to  commit  an  offence  is     Qbboort. 
not  indictable  unless  accompanied   by  some  overt  act  towards       — 3 

carrying  the  intent  into  execution;  but  if  no  such  act  be  done        ' 

either  by  the  inciter  or  the  party  solicited^  it  is  nothing  but  a  incUmgtotuai. 
fruitless  temptation.  The  Court  held  that  the  mere  sblicitation 
was  an  act  done,  and  a  misdemeanor  of  itself.  The  24  &  25  Vict. 
c  94,  8.  2,  has  changed  the  quality  of  the  offence,  and  converted 
it  from  a  misdemeanor  to  a  felony.  It  enacts  that,  ^^  Whosoever 
shall  counsel)  procure,  or  command  any  other  person  to  commit 
any  felony,  whether  the  same  be  a  felony  at  common  law  or 
by  statute,  shall  be  guilty  of  felony,  and  may  be  indicted  or 
convicted  either  as  an  accessory  before  the  fact  to  the  principal 
felony,  together  with  the  principal  felon,  or  after  the  conviction  of 
the  principal  felon,  or  may  be  indicted  and  convicted  of  a  substan- 
tive felony,  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  the  same  manner  as  any 
accessory  before  the  fact  to  the  same  felony,  if  convicted  as 
an  accessory,  may  be  punished."  A  soliciting  -  to  commit  an 
offence  is  the  same  as  ** counselling  and  procuring''  in  the  lan- 
guage of  the  section.  [Kelly,  C.B. — if  no  felony  has  been 
committed,  how  can  there  be  a  principal  felon  ?  Byles,  J. — If 
this  case  is  not  within  the  section.  Rex  v.  Higgins  puts  you  out  of 
Cqurt]  The  case  falls  within  the  first  part  of  sect.  2,  which 
makes  it  felony  to  counsel  or  procure  another  person  to  commit  a 
felony,  and  the  latter  part  of  the  section  does  not  qualify  it.  That 
being  so,  this  conviction  is  wrong,  for  it  has  been  held,  that  where 
a  statute  makes  an  offence  a  felony  which  was  before  only 
a  misdemeanor,  an  indictment  will  not  lie  for  it  as  a  misdemeanor : 
{Rex  V.  Cross,  1  Ld.  Raym.  711.)  So  in  Reg.  v.  Button  (11  Q.B. 
946),  Lord  Denman,  C.  J.,  says :  *^  It  is  clear  that  if  a  misdemeanor 
is  by  statute  made  a  felony,  the  indictment  ought  to  be  for  felony." 
This,  then,  being  made  a  felony  by  the  enacting  part  of  sect.  2, 
the  indictment  should  have  been  for  felony,  and  the  jury  should 
have  been  sworn  to  try  a  felony.  The  mode  of  swearing  a  jury 
affected  the  prisoner  in  his  right  of  challenge. 

Waddy,  for  the  prosecution,  was  not  called  upon  to  argue. 

Kelly,  C.B.< — This  conviction  must  be  affirmed.  The  prisoner 
was  indicted  and  convicted  for  a  misdemeanor,  and  two  questions 
have  been  raised  by  Mr.  Foster:  first,  whether  the  expressions 
^*  soliciting  and  inciting  in  the  indictment ''  are  equivalent  to  and 
identical  with  the  words  **  counselling  and  procuring,"  in  the 
24  &  25  Vict,  c,  94,  s.  2,  so  that,  though  a  counselling  or  pro- 
curing is  not  charged  in  the  indictment,  the  allegation  therein  of 
soliciting  and  inciting  is  to  be  taken  as  an  allegation  of  counselling 
or  procuring.  It  is  unnecessary,  however,  to  decide  that  question, 
ana  it  is  sufficient  to  say  that  I  think  those  expressions  may  bear 
different  meanings,  and  that  I  do  not  accede  to  the  argument  of 
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^■^        Mr,  Foster.     As  to  the  second  pointy  looking  at  the  provision  of 

Jamm       ^^^  statute,  I  think  it  is  absolutely  necessary  to  support  a  oonvic- 

Gbboort.     tion,  under  the  above  section,  that  a  substantive  felony  has  been 

^^        committed  by  the  person  counselled.     That  is  the  grammatical 

'        construction   of  the  section.     How   can   there   be  an  accessory 

Indtmgiomtal.  before  the  fiict  to  the  **  principal  felony^"  or  a  *' principal  felon,** 
if  no  felony  has  been  committea?  The  offence  committed|  there- 
fore, is  properly  charged  as  a  misdemeanor,  and  the  conviction  is 
right. 

The  rest  of  the  Court  concurred. 

C&wriictiou  offirwied* 


COURT  OF  CRIMINAL  APPEAL. 

June  8,  1867. 

(  Before  Boyill,  G.J.,  MARTiif  and  Channell,  B.B.,  and 

Blackbubn  and  Mellor,  JJ.) 

Reg.  v.  BnRRELL.(a) 

Highway — Consent  to  encroachment  by  trustees — Entry  in  minute  book. 

The  omisnon  to  enter  a  consent  verbally  given  by  their  elsrk^  and  after* 
wards  rat^ied  by  the  trustees  of  a  public  highway  to  a  private  person^ 
to  bring  forward  a  fence  on  to  the  highway  so  as  to  straighten  the  roadj 
does  not  render  the  act  done  under  such  consent  unlawful,  and  such 
private  person  cannot  afterwards  be  indicted  for  encroaching  on  the 
public  highway  in  respect  of  the  act  so  done. 

CAS£  reserved  by  the  Chairman  of  the  Surrey  Sessions,  held 
at  Newington,  in  the  county  of  Surrey :—    • 

On  the  3rd  of  December,  1866,  James  Fitchell  Burrell,  and 
Charles  Edward  Burrell,  were  tried  and  convicted  upon  an  indict- 
ment, containing  among  others  the  two  following  counts. 

The  first  count  alleged  ^^  that  long  before  and  at  the  time  of 
committing  the  encroachment  and  nuisance  hereinafter  mentioned^ 
there  was  and  still  is  a  certain  common  and  public  Queen's  high- 
way leading  from  Basingstoke,  near  Bagshot,  in  the  county  of 
Surrey,  through   Frimley  and  Famham  in  the  same   county, 

(a)  Beport«d  bj  Jom  THOMPiotf,  la^.,  B«yiittt-iA*lAir. 
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towards  and  unto  Winchester  in  the  county  of  Southampton,  used        *>«»• 
by  and  for  all  the  liege  siibjects  of  our  said  Lady  the  Queen  to  go,     buheklu 

retum,  pass  and  repass  upon,  over  and  along  the  same  on  foot  and        

on  horseback  and  in  carriages  at  their  free  will  and  pleasure ;  and  ^^^7* 
that  J.  F.  BurreU,  and  0.  E.  Burrell,  while  such  road,  &c.  con-  m^i^ 
tinued  to  be  such  common  and  public  Queen's  highway,  to  wit  on 
the  15th  of  Aprils  1861,  unlawfully  and  injuriously  did  make^  erect 
and  set  up,  and  unlawfully  and  injuriously  did  cause  and  procure 
to  be  made,  erected  and  set  up,  a  certain  fence  and  certun  gates 
therein  extending  to  a  great  length,  to  wit,  the  length  of  250  feet 
in,  upon  and  along  a  certain  part  of  the  said  Queen's  common  and 
public  highway  situate  and  being  in  the  hamlet  of  Frimley  afore* 
said,  in  the  parish  of  Ash,  in  the  said  county  of  Surrey ;  which  said 
fence  and  gates  so  as  aforesaid,  made,  erected,  and  set  up  in,  upon 
and  along  the  said  Queen's  common  and  public  highway,  he  the 
said  J.  F.  Burrell  and  C.  E.  Burrell  from  thence  hitherto  unlaw- 
fully and  injuriously  hath  kept,  maintained  and  continued,  and 
still  doth  keep  maintain  and  continue ;  whereby  the  said  Queen's 
common  and  public  highway  hath  been  during  all  the  time  afore* 
said,  and  still  is,  greatly  narrowed,  straightened  and  obstructed  so 
that  the  liege  subjects  of  our  said  Lady  the  Queen,  could  not 
during  all  the  time  aforesaid,  nor  can  they  now,  go,  return,  pass 
and  repass  along,  over,  and  through  the  said  Queen's  common  and 
public  highway  as  they  were  before  wont  and  accustomed,  and 
still  of  right  ought  to  do;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  Lady  the  Queen 
going,  returning,  passing  and  repassing  along,  over,  and  through 
the  said  Queen's  common  and  public  highway  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity." 

The  second  count  stated  *^  that  the  said  J.  F.  Burrell  and  C.  E. 
Burrell  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said 
public  and  common  Queen's  highway  last  aforesaid,  so  rightfully 
and  lawfully  used  by  the  Queen's  subjects  as  aforesaid,  on  the  day 
and  year  aforesaid,  unlawfully  and  injuriously  did  dig  and  break 
up,  and  did  then  and  there  destroy  the  surface  thereof  by  digging 
up  and  placing  thereupon  earth,  stones,  posts,  pales,  rails,  gates 
and  other  materials  and  things,  whereby  the  Queen's  common  and 

gublic  highway  last  aforesaid,  on  the  day  and  year  aforesaid,  and 
om  that  time  up  to  the  time  of  taking  this  inquisition  was,  and 
now  is,  broken  up,  destroyed,  covered  up,  obstructed,  and 
straightened  so  that  the  liege  subjects  of  our  said  Lady  the  Queen 
could  not  then,  nor  can  they  now,  go,  return,  pass  and  repass,  ride 
and  labour  on  foot  and  on  horseback,  and  in  carriages,  over, 
through  and  along  the  Queen's  common  and  public  highway  last 
aforesaid,  as  they  of  right  ought  and  were  accustomed  to  do,  to  the 
great  damage  and  common  nuisance  of  all  her  Majesty's  liege 
subjects,  going,  returning,  passing  and  repassing,  riding  and  labour- 
ing in,  upon,  through  and  along  the  Queen's  common  and  public 
highway  last  aforesaid,  to  the  evil  example  of  all  others  in  the  like 
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case  offending,  and  against  the  peace  of  onr  said  Lady  the  Queen, 
her  crown  and  dignity." 

At  the  trial  it  was  proved  that  the  highway  mentioned  in  the 
said  two  counts  was  the  turnpike  road  formed  under  the  Local  Act, 
57  Geo.  3,  c.  xxvi,  intituled  ^*  An  Act  for  amending  the  roads  from 
Basingstoke  near  Bagshot,   through  Famham,   in  the  county  of 
Surrey,  and  Alton,   and   near  Alresford,  to  Winchester,  in  the 
county  of  Southampton,"  the  50th  section  of  which  is  as  follows: 
^^  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  for 
the  trustees  of  the  said  upper  district,  or  any  five  or  more  of  them, 
at  any  time  or  times  during  the  continuance  of  this  Act,  and  they 
are  hereby  authorised  and  empowered  to  alter  and  straighten,  or 
cause  to  be  altered  and  straightened,  certain  parts  of  the  said 
roads,   in  the  hamlet  of  Frimley,  in  the  parish  of  Ash,  in  the 
county  of  Surrey,  and  in  the  parish  of  Farnborough,  in  the  county 
of  Southampton,  upon,  over,  and  through  certain  private  lands, 
grounds,  ana  hereditaments  delineated  and  described  in  the  plans 
and  books  of  reference  hereinafter  mentioned,  and  under  and  upon 
such  terms  and  satisfaction  as  are  hereinafter  mentioned ;  and  also 
that  it  shall  be  lawful  for  the  said  trustees,  or  any  five  or  more  of 
them,  and  for  their  surveyor,  or  surveyors,  and  workmen,  with  or 
without  carriages  and  cattle,  from  time  to  time  to  enter  upon  any 
private  lands,  grounds,  or  hereditaments,  through  which  or  where 
upon  the  alterations  of  road  hereby  authorised  to  be  made  are 
intended  to  pass,  and  to  stake  out  and  make  the  same  in  such 
manner  as  the  said  trustees,  or  any  five  or  more  of  them,  as  afore- 
said, shall   think  necessary  and   proper,  without  being  liable  or 
subject  to  be  deemed  a  trespasser  or  trespassers,  or  to  any  fine, 
penalty,  or  punishment  for  entering  or  continuing  upon  any  part 
or  parts  of  such  lands,  grounds,  and  hereditaments  respectively  for 
any  of  the  purposes  of  this  Act,  making  and  tendering  satisfaction 
to  the   owner   thereof,  and   persons  interested   therein,  for  the 
damage  they  may  thereby  sustain ;  and  it  shall  and  may  also  be 
lawful  to  and   for  the  said  respective  trustees  of  both  the  said 
districts,  or  any  five  or  more  of  them  respectively,  at  any  time 
hereafter  to  widen,  enlarge,  alter,  straighten,  improve,  and  complete 
the  said  respective  districts  of  roads,  or  either  of  them  or  any  part 
thereof  respectively,  through  or  over  any  common,  or  waste,  or 
open  and  inclosed  grounds  to  the  extent  of  sixty  feet  without 
making  any  satisfaction  for  the  land  or  ground  to  be  used  for  that 
purpose,  and  also  in,  upon,  through,  or  over  any  private  lands, 
grounds,  or  premises,  first  having  the  consent  in  writing  of  the 
owners  thereof,  and  persons  interested  therein,  or  which  shall  be 
previously  purchased  by  the  said  trustees  for  that  purpose." 

The  83rd  section  of  the  3  Geo.  4,  c.  126,  intituled  *<  An  Act  to 
amend  the  General  Laws  now  in  being  for  regulating  Turnpike 
Roads  in  that  part  of  Great  Britain  called  England,"  is  as  follows: 
^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  trustees 
or  commissioners  of  every  turnpike  road,  and  they  are  hereby 
fully  authorised  and  empowered  from  time  to  time,  to  make,  divert. 
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ahorten,  vary,  alter  and  improve  the  course  or  path  of  any  of  the 
several  and  respective  roads  ander  their  care  and  management,  or 
of  any  part  or  parts  thereof,  and  divert,  shorten,  vary,  alter,  and 
improve  the  coarse  or  path  of  any  of  the  said  several  and  respective 
roads^  through  or  over  any  commons  or  waste  grounds  or  unculti- 
vated lands,  without  making  satisfaction  for  the  same,  and  also 
through  or  over  any  private  lands,  tenements,  or  hereditaments 
tendering  and  niaking  satisfaction  to  the  owners  thereof,  and  persons 
interested  therein,  for  the  damage  they  shall  sustain  thereby,  and 
it  shall  and  may  be  lawful  for  the  said  trustees  or  commissioners, 
and  for  their  surveyor,  surveyors^  and  workmen,  with  or  without 
carriages  or  cattle  from  time  to  time  to  enter  upon  any  such 
commons  or  waste  grounds  or  uncultivated  lauds,  private  lands, 
tenements,  or  hereditaments  as  aforesaid  through  or  over  which 
the  said  road,  or  the  widenings  and  alterations  thereof,  pass  or  are 
intended  to  pass,  and  to  stake  out  and  make  the  same  in  such 
manner  as  the  said  trustees  or  commissioners  shall  think  necessary 
or  proper  without  being  thereby  subject  or  liable  to  be  deemed  a 
trespasser  or  trespassers,  or  to  any  fine,  penalty,  or  forfeiture  for 
entering  or  continuing  upon  any  part  or  parts  of  such  lands,  tene- 
ments, and  hereditaments  respectively  for  any  of  the  purposes 
aforesaid.'* 

The  defendants  had  a  property  abutting  on  the  highway  in 
question,  the  boundary  fence  of  which  did  not  run  in  a  straight 
line,  but  in  a  zigzag  direction. 

In  April,  1861,  this  boundary  fence  being  out  of  order,  the 
defendants  were  having  it  renewed,  when  the  surveyor  of  the 
trustees  of  the  road  saw  it,  and  suggested  that  the  fence  should  be 
brought  forward  a  few  feet,  which  would  make  it  straight  with  the 
road,  and  do  away  with  some  angular  recesses.  Pie  consulted  the 
clerk  to  the  trustees,  who  went  to  see  it  with  the  surveyor,  and 
authorised  the  defendants  to  put  forward  the  fence  aud  straighten 
the  same,  giving  to  the  defendants  a  few  feet  in  some  places  and 
receiving  from  the  defendants  a  few  feet  in  other  places. 

The  clerk  to  the  trustees  swore  that  he  had  the  authority  of  the 
trustees  to  act  on  their  behalf  in  small  matters  of  this  description, 
and  he  on  behalf  of  the  trustees  gave  defendants  the  aoove- 
mentioned  consent  to  make  the  encroachment,  and  subsequently 
reported  to  the  trustees  what  he  had  done,  and  that  the  trustees 
approved  of  it,  though  no  mention  of  the  circumstance  appeared  in 
the  minute  book  of  the  trustees. 

The  surveyor  swore  that  the  small  quantity  of  land  taken  in  by 
the  defendants  to  straighten  the  road  was  of  no  value  to  them. 

The  indictment  was  preferred  by  an  inhabitant  of  the  parish  and 
not  by  the  trustees  of  the  road. 

It  was  contended  on  the  part  of  the  defendants  that  this 
consent  of  the  clerk  to  the  trustees  had  the  same  force  and  efiect 
as  if  the  trustees  themselves  had,  under  the  section  of  the  local 
Act  above  set  forth,  or  of  the  section  of  the  general  Act  above  set 
forth,  made  the  alterations. 

VOL.  X.  H  H 
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The  Conrt,  however^  directed  the  jary  that  the  coneent  so  given 
by  the  clerk  to  the  trustees  as  above  mentioned  was  not  sulBBcient 
to  justify  the  defendants  in  encroaching  upon  or  altering  the 
highway  in  question,  but  reserved  the  point  for  the  determination 
of  the  Court  for  the  consideration  of  Crown  Cases  Reserved. 

Judgment  was  respited  until  the  decision  of  the  last-mentioned 
Court  shall  be  known^  and  the  defendants  were  admitted  to  bail. 

If  the  Court  should  be  of  opinion  that  the  consent  so  given  by  the 
clerk  to  the  trustees  as  above  mentioned  was  sufficient  to  justify 
the  defendants  in  encroaching  upon  or  altering  the  highway  in 
question  in  the  said  two  counts  of  the  indictment^  the  verdict  of 
guilty  upon  such  two  counts  was  to  be  reversed 

No  counsel  appeared  on  either  side. 

The  Court  adjourned  to  consider  the  case,  and  upon  thdv 
return, 

B0VILI4  C.  J.,  delivered  judgment. — This  is  an  indictment  for 
interfering  with  a  highway^  ana  the  question  for  us  arises  in  this 
way.  The  defendants  were  having  their  boundary  fence  renewed, 
and  it  was  suggested  by  the  surveyor  of  the  trustees  of  the  high- 
way that  it  should  be  brought  forward  a  few  feet  to  make  it 
straight.  He  consulted  the  derk,  who  went  with  the  surveyor 
to  see  it,  and  the  clerk^  who  had  the  authority  of  the  trustees  to 
act  on  their  behalf  in  small  matters^  gave  his  consent  to  the 
alteration  and  subsequently  reported  to  the  trustees  what  he  had 
done,  and  they  approved  of  it.  It  is  true  that  no  minute  of 
the  circumstance  was  made  in  the  minute  book  of  the  trustees^ 
but  we  think  that  the  omission  to  make  that  minute  does  not^ 
under  the  circumstances  stated,  make  the  straightening  of  the 
highway  by  the  defendants  unlawful 

CanvieHan  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  4  ani  Jwne  1,  1867. 

(Before  Kelly,  C.  B.,  Martin,  B.,  Btleb,  Eeatinq,  and 

Shee,  JJ.) 

Beg.  v.  Maby  Bobinson.Co) 

Bankrupt^^Feme  coveri^^Embezzlemeni  and  caneealmeni  of  prcperty — 
Admissibility  of  examination  and  answers  in  hankruptcy  to  criminate 
the  bankrupt, 

A  feme  covert^  on  her  own  petition^  in  which  she  stated  herself  to  be  a 
widow,  was  ad^tuUcaied  bankrupt,  and  she  was  afterwards  indicted 
for  concealment  and  embezzlement  of  her  property  with  intent  to 
defraud  her  creditors  (24  4r  25  Vict  c,  134,  s,22],  par.  3),  and  two 
other  persons  were  also  indicted  for  aiding  her.  The  examinations 
and  answers  of  the  three  defendants  in  bankruptcy  were  given  in 
evidence  in  support  of  the  prosecution.  No  caution  was  given  to  them 
by  the  commissioner  on  such  examination,  and  they  did  not  object  to 
answer  on  the  ground  that  their  answers  might  tend  to  criminate 
them: 

Held,  thatj  although  the  wife  was  eidjudicated  a  bankrupt,  the  property 
belonged  to  her  husband,  and  that  the  property  was  not  proved  as 
laid  in  the  indicttnent. 

Qucsrei  1.  Whether  a  married  woman  can  be  made  a  bankrupt? 
2.  Whether  the  ^'  Gazette**  is  conclusive  evidence  of  Inmkrt^ptcy 
against  a  married  woman  adjudicated  bankrupt  after  the  lapse  of  the 
time  mentioned  in  ^  13  ^  14  VtcU  c.  106,  s,  233,  for  di^nUing  the 
adjudication  f 

CASE  reserved  for  the  opinion  of  this  Ooart  by  Mr.  Jostice  M. 
Smith:—  ^  ^  ' 

Mary  Robinson,  John  William  Robinson,  and  John  William 
Andrew  (together  with  Mary  Skirrow,  who  was  acquitted^  were 
tried  before  me  at  York,  at  the  Spring  Assizes,  1867,  ana  were 
convicted  and  sentenced  to  terms  of  imprisonment. 

Mary  Robinson  had  been  adjudicated  a  bankrupt  on  the  25th 
of  July,  1866. 

The  indictment  contained  sixteen  counts. 

One  set  of  counts  chafed  Mary  Robinson  with  committing 
misdemeanors  under  the  Bankruptcy  Act  1861,  s.  221,  par.  3, 

(a)  RtporUd  by  JoBH  Thompson,  Esq.,  Barniter-»t-Law. 

HH  2 
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Hbo.        yi2.^   by  concealing  and    embezzling  property,   and  the   other 
Mabt       defendants  with  aiding  her. 
RoBiNsoir.        Another  set  of  counts  charged  all  the  defendants  with  a  con- 
7—        spiracy  to  do  these  acts. 

The  bankrupt,  Mary  Robinson,  had  carried  on  the  business  of  a 

Bankn^t-'    pawnbroker  in  Hull,  on  her  own  account,  as  '*  Mrs.  Robinson.** 
Ftme  covert,    gbe  was  adjudicated  a  bankrupt  on  her  own  petition,  in  which, 
and  in  the  affidavit  verifying  it,  she  described  herself  as  of  16, 
Great  Passage-street,  Hull,  pawnbroker,  widow. 

It  was  proved  that  Mary  Robinson  was,  at  the  time  of  contract- 
ing her  debts  and  of  her  bankruptcy,  a  married  woman.  Her 
maiden  name  was  '^  May,"  and  she  was  married  in  1844  to  Robert 
Robinson,  who  at  the  time  of  the  trial  was  still  alive.  About  four- 
teen years  ago  the  husband  went  abroad,  and  was  absent  for  ten 
years.  He  returned  about  five  years  ago,  and  remained  in  England 
about  a  year  and  a  half,  during  which  time  he  occasionally  stayed 
with  the  bankrupt  at  the  house  in  Hull  in  which  she  lived  and 
carried  on  her  trade.  About  three  years,  or  three  and  a  half  years 
ago,  he  went  to  America,  and  has  not  since  been  seen  in  England. 

The  creditors  were  not  aware  that  Mary  Robinson  was  a 
married  woman,  and  she  told  some  of  them  she  was  a  widow. 
The  defendant,  John  William  Robinson,  was  her  son,  and  assisted 
her  in  carrying  on  the  business. 

The  Oazette  of  the  27th  July,  1866,  containing  the  advertise- 
ment of  adjudication,  was  put  in  evidence,  and  no  step  has  been 
taken  to  dispute  or  annul  the  adjudication. 

It  was  objected  by  the  learned  counsel  on  behalf  of  the  several 
defendants  that  the  bankruptcy  was  null  in  consequence  of  the 
coverture  of  Mary  Robinson,  and  that  the  defendants  could  not  be 
convicted  on  any  of  the  counts  in  the  indictment.  It  was  also 
objected  for  each  of  the  other  defendants  that  if  Mary  Robinson 
was  estopped  from  disputing  her  bankruptcy,  they  were  not. 

I  reserved  these  objections  for  the  consideration  of  the  Court  for 
Crown  Cases  Reserved. 

The  three  defendants  were  severally  examined  before  the  Com- 
missioner in  Bankruptcy,  under  the  provisions  of  the  Bankrupt 
Law  Consolidation  Act  1849.  Their  evidence  was  taken  down 
and  proved  at  the  trial  before  me,  by  a  shorthand  writer  duly 
appointed  under  the  same  Act. 

The  defendants  were  each  examined  respecting  the  fraudulent 
disposition  of  the  property,  which  was  the  subject  of  the  present 
indictment,  and  material  evidence  for  the  jury  in  support  of  the 
prosecution  was  obtained  from  each  of  the  examinations. 

No  caution  was  given  to  the  defendants  by  the  commissioner, 
and  no  objection  was  made  by  either  of  them  to  the  examination, 
or  to  any  of  the  questions  put  to  them,  on  the  ground  that  the 
answers  might  tend  to  criminate  them. 

It  was  objected  on  behalf  of  each  of  the  prisoners  that  the 
statements  in  his  and  her  examination  were  not  admissible  in 
evidence  against  them  respectively  upon  this  indictment. 
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I  admitted  the  evidence,  but  reserved  these  objections  also  for       ^bo* 
the  consideration  of  the  Court.  ^^'^^ 

I  sentenced  the  prisoners  to  various  terms  of  imprisonment^  and  Bosmsoir. 
did  not  respite  execution.                            Montaquk  Smith.  w^. 

CampbeU  Foster^  for  the  prisoners.^-The  conviction  was  wrong.    BanhntfU-^ 
The  first  objection  to  it  is   that  the  plaintiff,   Mary  Robinson,    fern  co9trt. 
is  a  married  woman,  and  as  such  was  incapable  of  contracting,  and 
could  not  have  creditors  except  for  necessaries.     The  adjudication 
of  bankruptcy  against  her,  it  is  contended,  was  a  nulhty.    The 
whole  of  the  debts  in  the  schedule  were  debts  which  had  accrued 
during  her  coverture.     Her  husband  was  not  an  alien,  but  an 
Englishman  resident  abroad^  and  the  evidence  was  such  as  to 
render  him  liable  for  the  debts  which  she  contracted  while  carrying 
on  trade.     She  could  not  be  made  bankrupt  even  on  her  own 
petition:  (I  Selw.  N.P.  338,  tit  '< Baron  and  Feme.")   Although 
she  told  some  of  the  creditors  that  she  was  a  widow,  this  would 
not  have  estopped  her  from  setting  up  the  defence  of  coverture  in 
an  action :  {Davenport  v.  Nelsarij  4  Camp.  26.)     [Kellt,  C.  B. — 
You  contend  that  a  manied  woman  is  not  within  the  bankrupt 
laws  at  all,  and  that  nothing  that  she  says  or  does  can  alter  that. 
Is  there  any  case  that,  while  the  contract  of  marriage  exists,  a  wife 
can  be  made  a  bankrupt  ?     Where  the  husband  is  convict  he  is 
civilly  dead.J     That  is  the  contention.     This  case  is  different  from 
those  in  which  the  husband  was  an  alien  or  convict,  or  one  who 
had  deserted  the  kinedom:   (1  Inst.  130  a;   1  Selw.  N.  P.  341.) 
Secondly,  as  to  the  aomissibility  of  the  examinations  and  answers 
in  bankruptcy,  it  must  be  conceded  that  Reg.  v.  Scott  (25  L.  J., 
M.  G.  128;  7  Cox.  Crim.  Cas.  164)  supports  the  ruling  of  the 
learned  judge  at  the  trial;  but  in  that  case  Coleridge,  J.,  dis- 
sented from  the  judgment  of  the  Court ;   and  in  a  subsequent 
case  {JReff.  v.  Skeen,  28  L.  J.,  M.  C.  91 ;  8  Cox  Crim.  Cas.  143), 
although   the  decision  in  Reff,  v.  Scott  was  upheld  by  the  ma- 
jority of  the  Court,  yet  Cockbum,   C.  J.,  and  other  judges, 
were  of  opinion  that  such  examinations  and  answers  were  not 
admissible  in  evidence  against  the  bankrupt.     [Kellt,  C.  B.— 
How  can  this  Court  overrule  its  own  decision  in  Reff,  v.  Scott  f 
Keating,  J. — The  practice  has  been,  if  one  judge  dissented, 
to  require  the  case  to  be  reargued  before  all  the  judges ;  but  Reff. 
V.  Scott  was  decided  without  that  being  done.    Kellt,  C.  B. — I 
do  not  hesitate  to  say  that  I  should  like  to  see  the  case  of  Reff,  v. 
Scott  reviewed,  and  should   be  glad  if  this  Court  had  power 
to  do  so,  for  I  think  it  is  opposed  to  the  first  principle  of  criminal 
law  '*that  no  one  should  be  compelled  to  criminate  himself." — 
Martin,  B.,  referred  to  Reff.  v.  Garbett  (1  Den.  C.  C. ;  2  Cox 
Crim.  Cas.  448)^1     Thirdly,  if  Mary  Robinson  is  estopped  from 
disputing  her  bankruptcy,  the  other  defendants  are  not.     [Btles, 
J. — Still  the  adjudication    stands    unannulled.]      It  is  like  a 
bigamous  marriage,  which  is  null. 

Haaiwy  {CoUman  with  him),  for  the  prosecution. — First.  The 
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bankrupt  is  estop]^  from  dispating  the  validity  of  the  adjudication, 
haying  in  her  petition  on  oath  stated  that  she  was  a  widow ;  {jEx 
parte  Batesj  2  Mont  D.  &  D.  337.)  [Kellt,  C.B.— That  case 
only  shows  that  the  Court  of  Bankruptcy  will  not  annul  the 
petition ;  it  is  no  authority  that  the  fiat  could  be  sustained  in  an 
action.]  The  adjudication  in  this  case  was  not  a  nullity.  The 
commissioner  had  jurisdiction,  and  by  sect  233  of  12  &  13  Vict, 
c.  IO69  ^^®  ^^^^  having  expired  within  which  the  bankrupt  could 
have  applied  to  annul  the  fiat»  the  Gazette  is  ^  conclusive  evidence 
in  all  cases  against  such  bankrupt,  and  in  all  actions  at  law  or 
suits  in  equity.'*  This  construction  was  followed  in  Beg.  v.  Levi) 
L.  &  C.  597 ;  10  Cox  Crim.  Cas.  110.)    If  this  is  so  gainst  the 

Erincipal  misdemeanant,  it  is  the  same  against  all  who  aid  or  assist 
er :  (24  &  25  Vict  c.  94 ;  Pook  v.  Canntna,  2  L.  Kep.  C.  P.  241 ; 
15  L.  T.  Rep.  N.  S.  637.)  [Mabtin,  B.— The  property  was 
really  the  property  of  the  husband,  and,  if  so,  how  do  you  prove 
the  indictment?  This  was  not  her  property  at  all.  Kellt,  C.B. 
—She  was  a  married  woman,  and  had  no  property.  Is  there  any 
evidence  that  she  had  any  property  which  her  husband  could  not 
have  lawfully  taken  if  he  had  come  to  this  country?  What 
answer  could  any  one  make  to  an  action  of  trespass  by  the 
husband  for  taking  this  property?]  Poole  y.  Caitnt»^  shows  that 
a  married  woman  may  become  a  judgment-debtor :  {Re  Butier, 
7  L.  T.  Kep.  N.  S.  866;  Goldie  y,  Gunston,  4  Camp.  381; 
WateoH  v.  IVace^  5  B.  &  C.  153;  Ex  parte  Cutten,  1  Glyn  &  J. 
317 ;  Ex  parte  West,  22  L.  J.  Bank.  71.) 

Foster  was  heard  in  reply.  Cur*  ado*  tmlt, 

Kelly,  C.B. — In  this  case  Mary  B^binson,  together  with 
John  William  Kobinson  and  William  Andrew,  had  been  convicted 
of  embezzling  and  conspiring  to  embezzle  certain  property  laid  to 
be  the  property  of  Mary  Robinson  (who  is  alleged  to  have  become 
bankrupt),  both  before  and  after  the  adjudication  in  bankruptcy, 
with  intent  to  defraud  her  creditors.  The  three  defendants  had 
been  compulsorily  examined,  and  without  any  caution  given,  before 
the  Commissioner  in  Bankruptcy,  under  the  provisions  of  the 
Bankruptcy  Act  1849,  and  it  was  objected  that  these  examinations, 
having  been  thus  taken,  were  not  fidmissible  in  evidence  against 
them  in  a  criminal  prosecution.  But  Beg*  v.  Scott(25  L.  J.,  M.C.  128) 
is  conclusive  to  show  that  thb  evidence  was  admissible.  I  cannot 
but  think  that  this  decision  is  at  variance  with  the  principle  of  law 
that  no  man  is  bound  to  criminate  himself;  but  it  was  a  decision  of 
this  Court,  and  has  since  been  recognised  in  another  case  {Beff.  v. 
Skeeriy  28  L.  J.,  M.  C.  91),  and  we  are  not  at  liberty  to  question  the 
authority  of  those  decisions  here.  It  was  also  objected  that  the 
defendant,  Mary  Robinson,  at  the  time  of  the  adjudication 
in  bankruptcy,  and  the  commission  of  the  offence  charged,  was 
a  married  woman,  and  so  not  liable  to  be  made  a  bankrupt. 
To  this  it  was  answered,  first,  that  having  represented  her- 
self as  a  widow  and  traded  as  such,  and  her   husband  having 
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been  absent  from  England  for  between  three  and  four  years^  she       ^^^ 
had  become  liable  to  the  bankrupt  law.  But  I  am  of  opinion  that,       ^^^ 
having  been  in  fact  a  married  woman  at  the  time  in  question^  the    Bobutboh. 
roperty  with  which  she  had  traded  was  the  property  of   her 
usbaBO,  and  that  she  was  not  within  the  operation  of  the  statutes 
of  bankruptcy.    It  has  been  held  that  the  wife  of  a  felon  convict^    Bankn^t-^ 
OT  $Lfeme  cavertj  who  is  a  sole  trader,  by  the  custom  of  London  is  ^«»«  »"^<' 
liable  to  be  made  bankrupt,  but  in  this  case  the  husband  of  Mary 
Bobinson  might  return  to  England  at  any  moment,  and  seize  the 
property  of  which  she  was  possessed,  and  with  which  she  had 
traded,  and  exercise  his  marital  rights  over  it  as  he  might  think 

E roper.  But  it  was  further  contended  that  Mary  Robinson,  not 
avmg  disputed  the  adjudication  in  bankruptcy  within  the  time 
limited  by  the  12  &  13  Vict,  c  IO65  s.  233,  the  Gazette  became 
conclusive  evidence  of  the  adjudication,  and  dispensed  with  any 
further  proof  in  support  of  it.  This  objection,  however,  does  not 
apply  to  the  other  two  defendants,  and  the  prosecutors  having 
failed  to  prove  the  allegation  in  the  indictment  necessarv  to 
support  a  valid  adjudication,  I  am  of  opinion  that,  as  against  tbemi 
the  adjudication  was  void,  and  th^  conviction  must  be  quashed. 
It  was  urged  for  the  prosecution  that  the  adjudication  must  be 
held  good  until  anuUed  or  set  aside  by  the  Iiord  Chancellor  or 
the  Ck)ttrt  of  Bankruptcy ;  but  this  is  altogether  a  mistake.  An 
adjudication  in  bankruptcy  is  of  no  force  or  effect  whatsoever 
as  evidence  in  any  suit  or  proceeding,  civil  or  criminal,  unless 
supported  by  proof  of  all  the  acts,  and  requisites  essential 
to  its  validity,  except  where  it  is  made  conclusive  evidence 
against  particular  classes  of  persons,  or  under  particular  cir- 
cumstances, by  the  express  provisions  of  an  Act  of  Parliamenr, 
as  by  the  12  &  13  Vict,  a  106,  s.  234.  Were  it  otherwise, 
if  the  husband  of  Mary  Bobinson  were  to  return  to  England 
and  take  possession,  as  he  lawfully  might,  of  the  goods 
which  passed  as  the  property  of  the  wife  to  the  hands  of  her 
assignees,  he  mi^ht  be  indicted  and  convicted  under  an  indictment 
in  the  form  of  that  which  is  now  before  the  Court  for  embezzling 
or  conspiring  to  embezzle  his  own  propertv.  It  is  not  necessary 
that  the  adjudication  should  be  annulled  by  any  court  of  law  or 
equity.  The  defendants^  J.  W.  Bobinson  and  William  Andrew, 
could  not  be  heard  in  any  suit  to  set  it  aside ;  as  against  them  it  is 
merely  void,  and  indeed  the  indictment  is  framed  accordingly,  for 
it  contains  allegations  in  every  count,  not  merely  of  the  a(^udica- 
tion  itself,  but  of  the  petition  and  the  trading  by  Mary  Bobioson, 
and  all  other  matters  essential  to  its  validity,  and  these  were 
material  allegations,  which  the  prosecutors  were  bound  to  prove. 
Having  failed  to  do  so,  the  conviction  cannot  be  sustained.  With 
respect,  however,  to  Mary  Bobinson,  1  should  have  been  of  opinion 
that  she  was  well  entitled  in  this  criminal  proceeding  to  dispute 
the  validity  of  the  adjudication  against  her,  and  that,  although  it 
may  be  expedient  and  just  to  hold  an  adjudication  in  bankruptcy 
binding  upon  the  bankrupt  who  fails  to  dispute  it  within  a  reason- 
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Beo.        able  time,  it  cannot  have  been  intended  by  the  Legislature  to 

Maht       flubject  a  man,  perhaps  a  wholly  innocent  man,  to  the  pains  and 

BoBiKsoH     penalties  of  a  crime  by  reason  of  his  omission  to  dispute  a  bank- 

ruptcy  within  a  period  of  two  or  three  months,  which  may  have 

'  been  caased  by  mere  inadvertence  or  absence,   or  sickness  or 

Bmkntpt-'  poverty,  or  the  mistake  or  negligenlse  of  an  attorney.  But  upon 
FemecocerL  this  point,  also,  the  objection  is  supported  by  a  decision  of  this 
Court  in  the  case  o^  Reg.  v.  Levi  (28  L.  J.,  M.  C.  174),  and  by 
that  decision  we  are  bound.  Although,  however,  the  defendant, 
Mary  Kobinson,  is  thus  precluded  from  denying  that  she  has 
become  bankrupt,  it  is  still  open  to  her  to  contend  that  the  indict'* 
ment  cannot  be  supported,  inasmuch  as  in  every  count  it  is  alleged 
that  the  property  embezzled  is  her  property,  whereas,  upon  the 
facts  proved,  it  is  clear  that  the  property  was  the  property  of  her 
husband.  And  this  allegation  goes  to  the  very  essence  of  the 
offence,  and  is  not  capable  of  being  made  good  by  any  amendment; 
for  the  property,  if  described  according  to  the  truth,  must  have 
been  laid  to  have  been  the  property  of  the  husband  of  Mary 
Robinson,  and,  if  so  laid,  no  offence  whatever  under  the  statute 
would  be  charged  in  the  indictment.  And  the  learned  judge  having 
reported  that  the  objection  was  made  that  the  defendants  could 
not  be  convicted  on  any  of  the  counts  in  the  indictment,  I  am  of 
opinion  that  the  conviction  as  to  all  three  of  the  defendants  is  bad, 
and  must  be  quashed.  In  this  judgment  my  learned  brethren 
concur ;  but  for  the  reasons  given,  and  the  comments  made  upon 
the  cases  of  Reff,  v.  Scott^  Reg*  v.  Sheen,  and  Beg,  v.  Leviy  I  alone 
am  responsible. 

Martin,  B. — I  also  think  that  the  indictment  has  failed.  I  rest 
my  judgment,  not  on  the  reasons  stated  by  the  Lord  Chief  Baron, 
but  on  the  ground  that  the  proof  fails  because  Mary  Kobinson  is  a 
married  woman.  The  counts  in  the  indictment  are  framed  on  the 
allegation  that  she  has  concealed  and  embezzled  her  property  with 
intent  to  defraud  her  assignees  and  creditors.  Whatever  estate  she 
acquired  as  a  married  woman  was  the  property  of  her  husband,  and 
belonged  to  him,  and  the  averment  therefore  in  the  indictment  is 
not  proved.  With  respect  to  the  other  points,  I  own  that  I  think 
the  decisions  in  Reg,  v.  Srott  and  Beg.  v.  Levi  were  right.  I  should 
be  very  sorry  to  decide  that  an  adjudication  of  bankruptcy  against 
a  married  woman  was  absolutely  void ;  as  the  consequence  would 
follow  that  every  person  interfering  with  the  property  would  be  a 
trespasser.  It  is  8u£Bcient  in  this  case  to  hold  that  the  indictment 
fails  in  substance,  as  the  property  Mary  Robinson  is  charged  with 
concealing  and  embezzling  belonged  to  her  husband. 

Btles,  J. — I  agree  with  the  Lord  Chief  Baron,  that  the 
prisoners  are  entitled  to  their  discharge,  but  I  desire  to  express  no 
opinion  on  the  questions,  first,  whether  a  married  woman  under 
these  circumstances  could  be  made  a  bankrupt;  or,  secondly, 
whether,  having  been  adjudged  a  bankrupt,  she  is  not  a  bankrupt 
within  the  meaning  of  the  statute  by  reason  of  the  233rd  clause  m 
the  Act  of  1861 ;  or,  thirdly,  whether  she  or  her  co^efendants  were 
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bound  by  any  estoppel ;  or,  lastlyi  whether  the  examinations  were 
admissible  against  any  of  them.  The  sround  on  which  I  rest  my 
Judgment  is,  that  the  goods  were  from  the  first,  and  (notwithstand* 
ing  the  bankruptcy^  valid  or  invalid)^  still  remained  the  property  of 
the  husband,  and  that  he  at  the  time  of  the  bankruptcy  was  not 
merely  in  the  situation  of  a  person  having  a  title  to  the  goods  yet 
out  of  possession^  but  of  one  who,  having  a  title  to  the  goods,  was 
also  in  actual  possession ;  for  it  appears  to  me  that  on  no  supposi"* 
tion  could  the  goods  be  the  property  of  the  bankrupt  or  of 
her  assignees,  and  thus  that  they  were  at  the  time  of  the  bank-* 
ruptoy  not  only  the  property  of  the  husband,  but  in,his  possession 
by  reason  of  the  possession  of  his  wife. 

Kbating,  J. — I  agree  that  the  conviction  must  be  quashed.  I 
confine  my  judgment  to  the  ground  stated  by  my  brother  Byles. 

Shee,  J. — I  also  think  the  conviction  as  to  all  three  of  the 
defendants  bad.  Mary  Robinson  having,  before  the  commission 
by  her  of  the  alleged  offence,  been  adjudicated  a  bankrupt,  and 
having  taken  no  steps  to  dispute  or  annul  the  bankruptcy,  was,  in 
my  opinion,  by  the  express  enactment  of  the  229th  section  of  the 
24  &  25  Vict.  c.  134  (the  interpretation  clause)  a  bankrupt.  Of 
the  fact  that  she  was  a  bankrupt  the  production  of  the  Oazette  of 
the  27th  of  July,  1866,  was,  as  decided  in  Reg.  v.  Levi^  on  sect 
233  of  12  &  13  Vict,  a  106,  conclusive  evidence.  Although  Mrs. 
Robinson  was  a  feme  coverty  I  should  have  thought  it  very  clear 
that,  if  she  had  after  her  adjudication  been  committed  as  a  bank- 
rupt to  prison,  and  her  gaoler  had  suffered  her  to  escape,  he  would 
have  been  liable  under  the  12  &  13  Vict,  c  106,  s.  274,  to  the  for- 
feiture thereby  enacted ;  and  I  see  no  good  reason  for  doubting 
that  she  might  have  been  convicted  of  several  of  the  misdemeanors, 
which  are  declared  to  be  such  by  the  22l8t  section  of  the  24  &  25 
Viet  c.  134.  She  is  charged,  however,  in  all  the  counts  of  this 
indictment  with  having  embezzled,  concealed,  or  otherwise  unlaw- 
fully dealt  with  her  property,  and  the  other  defendants  are 
charged  with  having  aided  her  in  so  doing.  In  order  to  support 
those  charges  it  was  necessary  to  prove  that  the  property  in 
question  was  the  property  of  her,  Mary  Robinson.  The  proof  was 
that  it  was  the  property  of  Robert  Robinson,  and  on  that  ground 
I  agree  with  the  Lord  Chief  Baron  and  the  other  members  of  the 
Court  that  the  conviction  was  bad,  and  must  as  to  all  the  defen- 
dants be  quashed.  This  objection  to  the  conviction  is  not  technical, 
but  substantial.  The  law  of  husband  and  •  wife,  as  respects  the 
dealings  of  a  wife  with  third  persons,  is  but  a  branch  of  the  law  of 
agency.  There  was  some  evidence  in  this  case  that  the  wife 
carried  on  her  trade  with  the  knowledge  and  authority  of  her 
husband.  Her  dealings  might  probably  have  been  held  to  be  his 
dealings,  and  the  property  which  was  called  hers  in  the  Court  of 
Bankruptcy  certainly  belonged  to  him.  In  taking  steps  to  vest  it 
in  assignees,  under  the  provisions  of  the  Bankruptcy  Act,  without 
his  authority,  she  did  what  was,  as  respects  him,  and  probably  also 
as  respects  some  oi'  her  creditors,  wrong ;  and  it  is  quite  consistent 
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I^M*  with  the  facts  of  the  caae^  as  reported  to  nsi  tbit  on  better 
11^  information,  she  desired  to  retrace  her  steps,  and  preserve 
BoBuaov.  the  property  in  question  to  be  disposed  of  by  its  true  owner.  It 
is  enouffh,  however,  to  decide  this  case  on  the  ground  that  a 
materiafallegation  in  all  the  counts  of  the  indictment,  the  alle^tion 
that  the  property  was  her  property,  was  disproved  by  the  evidence 
which  has  been  reported  to  us.  As  respects  the  point  of  admissi* 
bility  of  the  examinations,  it  has  been  decided  in  Seg.  v.  Scati 
(25  L.  J.»  M.  C,  128)  tluit  the  maxim  that  no  man  shall  be 
compelled  to  criminate  himself  has,  in  the  case  of  the  examinations 
of  bankrupts  and  others  in  bankruptcy,  been  annulled  by  the 
Bankruptcy  Acts. 

Cmmction  quoihed. 


COURT  OF  CRIMINAL  APPEAL. 

May  11,  1867. 

(Before  Kelly,  C.B.,  Mabtin,  B.,  Byles,  Keating,  and 

Shee,  JJ.) 

Reg.  v.  C.  W.  Clarke,  (a) 

Bigamy — Marriage  mihoui  due  publicaiian  of  banns* 

The  due  publication  of  banns  of  marriage  was  completed  on  tkeUt  of  July  ^ 
and  the  marriage  tooh  place  on  the  \st  of  October  following.  The  Ad 
4  Geo.  4,  c.  76^  s,  9,  repiires  marriages  by  banns  to  be  solemnised  within 
three  months  after  the  complete  pubHeation  of  banns: 

Heldy  that  the  marriage  was  vaUdy  it  not  bemg  found  that  the  parties 
hnowingly  and  wilfully  intermarried  without  due  publication  of  banns  : 
(sect.  22.) 

CA.SE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Byles  :— 

At  the  Spring  Assizes  at  Winchester  the  prisoner  was  indicted 
for  bisamy.  His  first  marriage  was  in  December^  1858,  and  his 
secona  marriage  on  the  1st  of  October,  1866. 

The  first  publication  of  the  banns  of  the  second  marriage  was  on 
the  17th  or  June,  1866;  the  second  on  the  24th  of  June;  the 
third  on  the  1st  of  July.  The  second  marriage  was  celebrated, 
as  before  stated,  on  the  1st  of  October  then  next. 

The  prisoner's  counsel  relied  on   the  stat.  4  Geo.  4,  c  76, 

(a)  Reported  bj  Joan  THOUPflOK,  Esq.,  B«rriiiter*at-L«w. 
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88.  9  and  22»  and  contended  that  the  second  marriage  was  void,  not       Km. 
being  within  three  months  after  due  publication  of  bannsj  i^^aw.OLABKB. 
whatever  manner  the  time  is  calcakted.  I — 

The  counsel  for  the  prosecution  insisted,  firsts  that  the  marriage        ^^^7* 
was  celebrated  within  the  three  months;  secondly,  that  nullity      Mmg. 
of  the  second  marriage  constituted  no  obiection  to  a  conviction^ 
for,  that  in  all  cases  of  bigamy  the  second  marriage  is  void.     On 
this  second  point  he  cited  Iteff.  v.  Bawm  (1  Gar.  &  Kir.  144 ;  1  Cox 
Grim.  Gas.  33.")  (b) 

The  counsel  for  the  prisoner  contended  that  the  second  mar- 
riage must  be  a  marriage  which  would  have  been  valid  except  for 
the  continuance  of  the  first  wife's  life;  and  cited  Burt  v.  Burt 
(29  L.  J.  193,  P.  &  M.  Gas.) 

The  prisoner  was  convictea,  but  admitted  to  bail,  subject  to  the 
opinion  of  the  Gourt  on  the  question  of  law. 

T.  B.  Btles. 

The  4  Geo.  4,  c.  76,  s.  9 : — **  And  that  whenever  a  marriage 
shall  not  be  had  within  three  months  after  the  complete  publication 
of  banns,  no  minister  shall  proceed  to  the  solemnisation  of  the  same 
until  the  banns  shall  have  been  republished  on  three  several  Sun- 
days in  the  form  and  manner  prescribed  in  this  Act,  unless  by 
license  duly  obtained  according  to  the  provisions  of  this  Act" 

Sect.  22 : — **  Provided  always,  that  if  any  persons  shall  know- 
ingly and  wilfully  intermarry  in  any  other  place  than  a  church  or 
such  public  chapel  wherein  banns  may  be  lawfully  published, 
unless  by  special  licence  as  aforesaid,  or  shall  knowingly  and 
wilfully  intermarry  without  due  publication  of  banns  or  licence 
from  a  person  or  persons  having  authority  to  grant  the  same,  first 
had  and  obtained,  or  shall  knowingly  and  wilfully  consent  to 
or  acquiesce  in  the  solemnisation  of  such  mariiage  by  any  person 
not  being  in  holy  orders,  the  marriages .  of  such  persons  shall  be 
null  and  void  to  all  intents  and  purposes  whatsoever." 

^.  C.  Russellf  for  the  prosecution. — The  conviction  was  right. 
First,  the  second  marriage  was  in  time.  Secondly,  if  it  was  not, 
the  marriage  is  not  thereby  invalidated.  Thirdly,  althoush  the 
second  marriage  may  be  void,  yet  it  may  be  the  subject  of  bigamy. 
The  9  th  section  of  the  Act  only  says  that  no  minister  shall 
proceed  to  solemnise  a  marriage  unless  within  three  months  from 
the  complete  publication  of  the  banns.  [Byles,  J. — That  section 
must  be  read  in  connection  with  sect.  22,  which  says  that 
if  any  persons  shall  knowingly  and  wilfully  intermarry  without 
due  publication  of  banns,  the  marriages  of  such  persons  shall  be 
null  or  void.  Martin,  B. — Sect.  9  is  directorv  only  ;  and  under 
sect.  22  the  persons  must  knowingly  and  wilfully  intermarry  with 
knowledge  that  no  due  publication  of  the  banns  has  taken  place.] 
That  has  been  so  held  in  Rex  v.  Wrozton  (4  B.  &  Ad.  640.) 

ib)  la  that  case  a  woman,  whila  ber  hasband  was  aliva,  maniad  with  tha  widower  of  har 
deoeued  sister,  and  it  was  held  bigamy,  thoogh  bj  the  5  &  6  Will.  4,  c  54,  soch  a  marriaga 
is  declared  to  ^  null  and  ?oid  to  all  intents  and  purposes. 
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Rbo.  No  coansel  appeared  for  the  prisoner. 

CW.GiJLBKx.     Kelly,  C.B. — The  ease  does  not  find  that  the  parties  have 
/    '. —        wilfully  intermarried   with  knowledge  that  no  due  publication 
1867.       of  the  banns  has  taken  place ;  we  may  therefore  relieye  you  from 
SigMM.      further  arguing  the  case. 

The  rest  of  the  Court  concurring, 

Canvidum  affirmed. 

[See  Reg.  t.  Fanning  (Ir.  Jnr.  Bep.,  July  15  and  August  1, 
1866;  10  Cox  Crim.  Cas.  411.)] 


COURT  OP  CRIMINAL  APPEAL. 

May  11,  1867. 

(Before  Kellt^  C.B.,  Martin,  B.,  Btles^  Keating,  and 

Shee,  J  J.) 

Reg.  v.  Nicholls.  (a) 

Carnal  knowledge  of  girl  under  eleven  yean  of  age-^Evidence  of  age. 

A  mother  elated  that  a  chUd  was  ten  gears  old  last  March^  hut  on  cross* 
examination  her  evidence  as  to  the  knowledge  of  her  children's  ages 
seemed  hy  no  means  dear.  The  evidence^  though  objected  to  as  too 
unsatisfactory  to  leave  to  the  jury  on  a  charge  of  carnally  knowing  and 
abusing  a  girl  under  the  age  oftwdve^  was  submitted  to  the  jury^  who 
found  that  the  girl  was  under  twelve^  and  convicted  the  prisoner  of 
the  charge  : 

ffeldf  that  the  conviction  must  be  affirmed. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Kent 
Sessions : — 

The  prisoner  was  indicted  for  that  he  did  unlawfully  attempt  to 
carnally  know  and  abuse  a  certain  girl  named  Rosaline  Strood, 
she  being  under  the  age  of  twelve  years,  against  the  form  of  the 
statute  in  sqch  case  made  and  proTided,  &c. 

The  evidence  as  to  age  was  as  follows : 

Susan  Strood  said  her  daughter  was  ten  years  of  age  last  March 
{u  e.  1866).  On  cross-examination  she  said  that  she  neither  knew 
the  year  of  her  daughter's  birth  nor  the  month.  She  also  said  she 
could  neither  read  nor  write ;  that  she  had  had  four  children  bom 

(a)Bepori6d  bj  John  Thompsoit,  Eiq.,  Barrbter-at-Law. 
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after  the  birth  of  the  proseoatriz,  and  that  her  youngest  child  was       Rbo- 
eight  years  old  now.   She  subsequently  said  that  she  had  only  one    ^i^^ojajb 
child  bom  after  the  birth  of  the  prosecutrix.  

Mary  Ann  Strood,  the  elder  sister  of  the  prosecutrix,  said  that       ^^87. 
her  sister  was  ten  years  old  on  the  2nd  of  September,  1866 ;  but  on  canHaHMw- 
cross-examination  said  that  she  knew  that  only  from  the  Bible,   isd^e  of  girl 
and  that  the  entry  in  the  Bible  had  not  been  made  by  her,  but  by   **"<^  ^'^ 
her  father.  S!ZX^e. 

The  Bible  was  not  put  in  evidence,  nor  was  the  father  examined, 
or  any  register  of  the  birth  of  the  prosecutrix  produced. 

Ribton,  counsel  for  the  prisoner,  contended  that  there  was  no 
evidence  to  go  to  the  jury. 

The  Chairman  would  not  stop  the  case,  but  reserved  the  point. 

The  jury  found  that  the  child  was  under  twelve  years  of  age, 
and  returned  a  verdict  of  guilty. 

The  point  reserved  was,  whether  there  was  any  evidence  to  go 
to  the  jury  that  the  girl  was  under  twelve  years  of  age. 

t/.  Digby^  for  the  prisoner. — There  was  no  such  reliable  evidence 
as  to  the  girl's  age  as  ought  to  have  been  left  to  the  jury,  for 
although  the  mother  in  her  examination  in  chief  said  her  daughter 
was  ten  years  of  ase,  yet  her  cross-examination  showed  that  she 
knew  nothing  certain  about  it.  [Mabtik,  B. — The  only  Question 
is,  whether  there  was  any  satisfactory  evidence  to  go  to  the  jury 
as  to  the  girl's  age ;  and  surely  when  a  mother  savs  that  her  child 
was  ten  years  old  last  March  that  was  some  evidence  ?  Kelly, 
G.B. — X  our  argument  mieht  be  of  some  aviul  on  a  motion  for  a 
new  trial  if  this  Court  had  the  power  to  entertain  it.]  The  case 
of  Reg.  V.  Day  (9  C.  &  P.  722)  was  dted. 

Barrow,  for  the  prosecution,  was  not  called  upon. 

E[ellt,  C.B. — ^We  are  all  of  opinion  that  there  was  some 
evidence  as  to  the  age  of  the  girl,  and  the  conviction  must  be 
affirmed. 

Convictian  affirmed. 
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COUBT  OF  CRIMINAL  APPEAL. 

June  8,  1867. 

(Before  Bovill,  C.  J.,  Mabtin  and  Channell,  BB,,  and 

Blackburn  and  Mellor,  J  J.) 

Beg.  r.  John  Holland. 

Carnal  knowledge  of  a  girl  under  ten — Indictmeni — Averment — ^24  Sf  25 

Vice.  c.  100,  $.  50, 

An  indieiment  {whether  for  the  felony  or  an  attempt  to  commit  ii\ 

founded  on  the  2^  4'  25   Viet  c.  100»  «.  50,  which  makes  it  a  felony  to 

"  carnally  know  and  abuse  any  girl  under  the  age  of  ien  yeare^  is 

sufficient  if  it  uses  the  words  ^^camally  know**  onfy^  and  omits  the 

word  ^*  abuse.** 

CASE  reserved  by  the  Assistant  Judge  at  the  Middlesex 
Sessions : — 

John  Holland  was  tried  before  me  on  the  22nd  of  May^  1866^ 
upon  an  indictment  which  contained  three  coants. 

The  first  count  charged  the  prisoner  with  having  attempted  to 
ravish  and  carnally  know  one  Charlotte  Bamett,  a  child  eight 
years  old. 

The  second  count  charged  the  prisoner  with  having  committed 
an  indecent  assault ;  and  the  third  count  chained  him  with  having 
committed  a  common  assault  on  the  same  child. 

It  was  proved  that  the  child,  on  the  invitation  of  the  prisoner^ 
willingly  accompanied  him  into  a  field  where  the  prisoner  lay  down 
on  the  ground  and  caused  the  child  to  lie  upon  him ;  that  Jtie  then 
brought  his  naked  private  parts  into  contact  with  those  of  the 
child^  and  as  she  stated  ^  put  his  into  hers ; "  that  after  some  time 
he  told  her  to  get  off  and  go,  and  that  she  did  so.  There  was  no 
resistance  offered  by  the  child«  nor  did  she  complain  to  any 
person  until  her  mother  noticed  some  unusual  appearances  which 
led  to  the  discovery  of  what  had  taken  placCj  and  the  child  was 
immediately  examined  by  a  suigeon. 

The  surgeon  stated  that  the  person  of  the  child  had  not  been 
penetrated,  but  that  there  were  redness  and  swelling  of  the  private 

(a)  BeporUd  bj  Johm  THOMFflOH,  Esq.,  BaniBter-at-Ltw 
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parts,  the  result  of  nibbing  or  pressure.    He  further  stated  that  on  ^^- 

examining  the  prisoner  he  found  no  unusual  appearances.  j^^ 

The  prisoners  counsel  contended  upon  these  facts  that  there  was  Holulho. 

no  case  to  go  to  the  jury,  the  child  having  been  a  consenting  ' — ~ 

party,  and  &ere  being  no  evidence  to  support  either  count  of  the       ' 

indictment.  Camalhmn^ 

I  thought  there  was  a  question  for  the  jury,  and  I  directed  them  ^£^^9^^ 
to  acquit  the  prisoner  upon  the  second  and  third  counts,  and  to    *"*^^  ^^ 
acquit  him  also  on  the  first  count,  unless  they  believed  that  he  had 
the  intention,  and  had  attempted  to  penetrate  the  child's  person, 
but  had  failed  to  accomplish  tnat  object. 

The  jury  acquitted  the  prisoner  on  the  second  and  third  counts, 
and  found  him  guilty  upon  the  first  count. 

I  postponed  sentencing  the  prisoner,  and  I  have  to  submit  to 
this  honourable  Court  whether  m  point  of  law  the  conviction  can 
be  sustained. 

The  prisoner  remidns  in  the  house  of  correction  for  the  county 
Middlesex. 

.  W.  H.  Bodkin. 


F.  H.  Lewis,  for  the  prisoner, — It  is  submitted  that  the  convic- 
tion ought  not  to  be  sustained.  The  24  &  25  Vict,  c  100,  s.  50, 
enacts  that  ^^  whosoever  shall  unlawfully  and  carnally  know  and 
abuse  any  girl  under  the  age  of  ten  years,  shall  be  guilty  of 
felony;"  and  the  indictment  was  for  a  misdemeanor  in  attempting 
to  commit  that  offence.  The  indictment,  however,  does  not  follow 
the  language  of  the  statute,  '^  carnally  know  and  abuse,"  but  charges 
the  prisoner  with  attempting  to  '*  ravish  and  carnally  know." 
[Blackburn,  J. — Why  must  the  indictment  use  all  the  words  in 
the  statute?  Here  the  substance  of  the  enactment  is  averred. 
Is  it  possible  to  have  carnal  knowledge  of  a  girl  under  ten  years  of 
age  without ''  abusing  "  her  ?  The  words  of  the  indictment  **  ravish 
and  carnally  know  "  are  divinUe,  and  rejecting  the  words  *^  ravish 
and,"  the  first  count  would  be  suflScient.  Mellob,  J. — ^The 
offence  in  the  statute  is  the  having  carnal  knowledge  of  a  girl 
under  the  age  of  ten,  and  the  other  words  are  surplusage.]  (The 
52nd  section  was  then  referred  to.) 

Sleighy  contra^  was  not  called  upon  to  argue. 

BoYiLL,  C.  J. — We  are  all  of  opinion  that  it  is  a  felony  within 
the  statute  to  have  carnal  knowledge  of  a  girl  under  the  age  of  ten 
years,  and  that  the  offence  may  be  sufficiently  charged  in  the 
mdictment  without  udng  the  word  ^  abuse."  The  attempt  to 
commit  the  felony  so  charned  is  therefore  a  misdemeanor.  The 
conviction  must  be  affirmed. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL.  . 

June  1,  1867. 

(Before  Eellt,  C.B.,  Martik,  B.»  Btles,  Keating^  and 

Shee,  JJ.) 

Reg.  v.  Thomas  Mobbis.  (a) 

Mamlaughter — Previous  conviction  for  the  aesauU — ^24  4*  ^^  ^^« 

c.  100,  #.  46 — <*  Same  cause.*' 

A  previous  summary  conviction  for  an  assault  under  24  ^  25  Vid. 

e.  lOOy  8.  45,  if  no^  a  bar  to  an  indictment  for  manslaughter  of  the 

party  assaulted^  founded  upon  the  same  facts. 
KeUy^  C.B.J  (Kssentiente. 

CASE  reserved  for  the  opinioB  of  this  Court  by  Mr.  Baron 
Pigott  :— 

Thomas  Morris  was  tried  before  me  at  the  Stafford  Spring 
Assizes^  upon  an  indictment  for  the  manslaughter  of  Timothy 
Lymer,  by  inflicting  bodily  injuries  on  him  on  the  25th  June. 

It  was  proved,  in  evidence,  that  the  prisoner  had  been  summoned- 
before  the  ma^strates  at  the  instance  of  the  said  Timothy  Lymer, 
for  the  assaults  which  caused  the  death,  and  was  convicted  and 
sentenced  to  imprisonment  with  hard  labour.  He  underwent  that 
punishment. 

Timothy  Lymer  died  on  the  Ist  of  September  from  the  injuries 
resulting  from  the  above-mentioned  assaults.  It  was  contended 
under  sect  45  of  the  24  &  25  Vict  c  100^  that  the  conviction  for 
the  assaults  afforded  a  defence  to  the  present  indictment  for  man- 
slaughter :  (see  R.  v.  JElringtoti,  9  Cox  Crim.  Cas.  86). 

There  was  a  substantial  question  raised  bv  the  evidence,  whether 
the  manslaughter  was  the  result  of  injuries  mflicted  by  the  prisoner 
Morris  or  the  prisoner  Gibbons,  joined  in  the  present  indictment, 
and  whether  tney  were  acting  in  concert. 

I  thought  it  desirable  to  let  the  prisoner  Morris  have  the  benefit 
of  either  of  the  defences,  and  for  that  purpose  to  let  the  questions 
of  fact  go  to  the  jury  upon  the  plea  of  not  guilty,  and  to  reserve 

(o)  Reported  by  Johh  Thomtsoh,  Esq.,  Barrister-at-Law. 
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the  question  of  law  under  the  aforeeidd  sect.  AS,  for  the  opinion  of       Keo. 
this  Court.  -  ''' 

Thomas 

The  prisoner  Gibbon  was  acquitted,  and  the  prisoner  Morris  Morris. 

was  convicted.  — - 

If  the  Court  should  be  of  opinion  that  a  conviction  for  the  ^f^' 

assault  at  the  instance  of  the  injured  person  under  sect.  45,  affords  Mamlaughter. 
a  defence  in  law  to  an  indictment  for  manslaughter  resulting  from 
that  assault,  then  a  plea  of  not  guilty  to  be  entered,  otherwise  the 
prisoner  Morris  to  be  called  up  for  judgment  at  the  next  assizes. 

G.   PlGOTT. 

G,  Browne^  for  the  prisoner.^ — ^The  conviction  cannot  be  sus- 
tained. The  prisoner  having  been  convicted  for  the  assault  upon 
Lymer,  and  undergone  the  imprisonment  to  which  he  was  sen- 
tenced for  it^  was  thereby  released  from  all  further  proceedings 
in  respect  thereof,  though  unfortunately  the  assault  has  resulted 
in  the  death  of  Lymer.  The  24  &  25  Yict.  c  lOO,  s.  45,  enacts 
that,  '^  If  any  person  against  whom  any  such  complaint  as  in  either 
of  the  last  three  preceding  sections  mentioned  shall  have  been 
preferred  by  or  on  the  behalf  of  the  party  aggrieved  shall  have 
obtained  such  certificate,  or  having  been  convicted,  shall  have 
paid  the  whole  amount  adjudged  to  be  paid,  or  shall  have  suffered 
the  imprisonment,  or  imprisonment  with  hard  labour,  awarded,  in 
every  such  case  he  shall  be  released  from  all  further  or  other 
proceedings,  civil  or  criminal,  for  the  same  cause."  This  enact- 
ment is  similar  to  one  in  the  repealed  statute  (9  Geo.  4,  c.  31, 
s.  27),  upon  which,  in  Reg.  v.  fVaUter  (2  Moo.  &  Bob.  446),  it  was 
held  that  a  conviction  for  the  assault  before  justices  was  a  bar  to 
an  indictment  for  feloniously  stabbing  in  respect  of  the  same 
matter.  And  so  again  in  Reg.  v.  JElringtan  (9  Cox  Crim.  Cas.  86), 
it  was  held  that  a  certificate  of  justices  of  the  dismissal  of  a 
complaint  for  an  assault  might  be  pleaded  in  bar  to  an  indictment 
founded  on  the  same  facts,  for  doing  grievous  bodily  harm,  and 
occasioning  actual  bodily  harm.  In  Reg.  v.  Stanton  (5^Cox  Crim. 
Cas.  324),  Erie,  C^  J.,  expressed  a  similar  opinion.  He  also 
referred  to  1  Hawk.  P.  C,  bk.  1,  c  13,  s.  4.  [Martin,  B., 
referred^  to  the  case  of  Reg.  v.  Salvi  (46  Central  Criminal  Court 
Sessions  Paper,  884)  (A.)] 

No  counsel  appeared  for  the  prosecution. 

Cur.  adv.  vult. 

(b)  CEKTBAL  CRIMINAL  COUBT.— Ociobsr  Ssssion,  1857. 
(Before  Pollock,  C.  B.,  Martin,  B.,  and  Willes,  J.) 

Aoionio  De  Salvi  was  iodicted  for  the  wilfol  mnrder  of  Bobert  Henderson  Robertson. 

A  plea  of  atUr^oii  acquii  was  pleaded,  to  which  the  Grown  demurred. 

Bodkin  (J.  Clerk  with  him). — ^Tbs  plea  is  bad  in  point  of  law,  as  it  does  not  aver  that 
the  orime  with  which  the  prisoner  is  now  charged  is  identical  with  that  npoa  which  he  was 
previously  tried.  It  only  alleges  that  the  cause  of  death  is  the  same,  and  that  will  not 
support  the  plea.  It  is  not  a  neoessary  ingredient  in  the  crime  of  murder  that  there  should  be 
an  intent  to  commit  that  o£fence :  murder  may  be  committed,  although  it  was  manifest  that 
there  was  no  such  intention,  as  in  resisting  a  lawful  spprehension  where  the  only  intention 
might  be  to  escape,  or  as  in  administering  drugs  to  procure  abortion ;  yet,  in  such  cases,  if 
death  ensue,  the  crime  will  be  murder.  And  an  acquittal  on  a  charge  of  wounding  with  intent 
to  murder  in  the  form  of  the  present  plea  is  no  answer  to  a  charge  of  murder. 
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Rbo. 

V. 

Thomas 
Morris. 

1867. 

Manslaugktt 


Kelly,  C.B. — In  this  case  I  have  the  misfortune  to  differ  with 
my  learned  brethren,  who  are  of  opinion  that  the  conviction  ought 
to  be  affirmed.  The  prisoner  was  charged  before  the  magistrates 
with  an  assault  under  the  24  &  25  Vict*  c  100,  at  the  instance  of 
the  party  aggrieved,  and  now  deceased,  Timothy  Lymer ;  he  was 
convicted  and  sentenced  to  imprisonment  with  hara  labour,  and 
has  undergone  that  sentence.  The  assault,  the  unlawful  act,  with 
which  he  was  charged,  is  the  same  assault  and  one  and  the  same 
act  as  that  which  caused  the  death  of  Lymer,  and  of  which  he  has 
been  convicted  under  the  present  indictment.  I  think,  therefore, 
that  the  case  comes  within  the  precise  words  of  sect.  45  of  the 
24  &  25  Vict.  c.  100,  which  provides  that  in  such  a  case  **  he  shall 
be  released  from  all  further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause."  It  is  true  that  the  offence  is  now  charged  in 
other  language ;  that  which  before  the  magistrates  was  described 

Edwin  James^  Q.C.,  and  Jf^Mahon,  in  rapport  of  tho  plet.  This  case  nrast  be  ai^ed 
vpon  the  record  only  abstraotedlj  of  the  facts.  The  plea  states  that  the  prisoner  was  upon  a 
former  occasion  indicted  for  cutting  and  wonnding  with  intent  to  mnrder,  and  that  he  was 
acquitted  of  that  offence ;  it  does  not  allnde  to  any  second  oonnt,  nor  has  the  G^wn  replied 
to  that  count.  It  must  be  taken,  therefore,  that  the  prisoner  was  acquitted  of  the  wonnding 
which  caused  the  deathf  and  the  Court  cannot  take  notice  of  the  ground  of  that  acquittal. 
The  acquittal  was  of  the  whole  offence,  of  ererjthing  essential  to  be  proTod  against  the 
prisoner,  for  if  it  had  been  possible  on  the  facts  to  convict  of  an  unlawful  wounding  the  ststnte 
enabled  the  jury  so  to  do.  The  general  rule  is  that  a  party  cannot  be  tried  twice  Tor  the  same 
offence:  (S  Hale*s  Pleas,  c  35  and  36 ;  DaHyU  ease,  Euiaon  ^  Im*$  oqm^  Vouaf$  oose,  and 
HolcrojfB  ooss,  4  Coke  Rep.,  40  e<  $eq. ;  Spany's  eaae,  5  Coke  Rep.,  61.)  If  the  Crown  instead 
of  proceeding  to  trial  before  the  death,  bad  granted  a  general  pardon  of  all  felonies  and  offences, 
it  was  quite  clear  that  the  prisoner  could  not  haTs  been  aftorwards  tried  for  the  murder,  and 
the  case  was  exactly  the  same  upon  pardon,  punishment,  or  acquittal :  (Hale's  Pleas,  486; 
Cole*M  case,  Plowden  401 ;  Cooper  t.  Tke  Bimdrod  of  BatmgtU>b9t  7  Mod.  Rep. ;  also 
2  Salk.,  614;  Holt,  638,  and  2  Raym.,  826;  Hale  and  Pettit;  Plowden,  262;  CoWs 
cose,  NtcoTs  cote,  Foster  C.  C.  64,  and  Bex  t.  Jeimmg,  Rnss.  and  R.,  888.)  The  case  of 
JL  T.  Vanderoomb  (2  Esst,  P.  C.  519,  and  Leach's  Crown  Law,  816),  is  in  point, 
where,  to  an  indictment  for  burglary  with  intent  to  stsal,  a  former  acquittal  of  burglary 
and  stealing  was  pleaded,  but  as  upon  the  first  indictment  there  was  no  proof  of  steiding, 
it  was  held  to  be  no  bar  to  the  second.  This  establishes  the  principle  that  unless  the 
first  indictment  were  such  bb  the  prisoner  might  h^fe  been  couTicted  npon,  by  proof  of 
the  facts  contained  in  the  second,  an  acquittal  on  the  first  indictment  would  be  no  bar  to 
the  second.  The  woundbg  with  intent  to  murder  charged  in  the  former  indictment  is  in 
effect  the  same  accusation  as  the  present.  It  is  not  dispated  that  the  desth  aro>te  out  of  the 
same  transaction  and  from  the  same  wounding.  It  is  laid  down  in  Ghitty*s  Treatise  on  the 
Criminal  Law,  p.  455,  that  it  is  not  in  all  cases  neoesssry  that  the  two  charges  should  be 
precisely  the  same  in  degree,  it  is  sufficient  that  an  acquittal  of  one  would  show  that  the 
defendant  could  not  be  guilty  of  the  other.  It  is  theirefore  submitted,  as  well  upon  the 
genersl  principles  as  upon  the  authorities  refsrred  te^  that  the  prisoner  has  substantially  been 
acquitted  of  this  offence,  and  is  entitled  to  judgment  upon  the  demurrer. 

Pollock,  0.  J. — We  sre  of  opinion  that  this  is  not  a  good  plea.  The  prisoner  is  now 
indicted  for  murder,  and  murder  may  be  committed  without  any  intent  to  kill.  If  a  man 
intends  to  maim  and  causes  death,  and  it  can  be  made  out  most  distinctly  that  he  did  not 
mean  to  kill,  yet  if  he  does  acts  and  uses  means  for  the  purpose  of  accomplishing  that 
limited  object,  and  they  are  calculated  to  produce  death  and  death  ensues,  by  the  Uw  of 
England  that  is  murder,  although  the  man  did  not  mean  to  kilL  On  the  former  occasion  the 
prisoner  was  charged  with  wonnding  with  intent  to  kill  The  jury  found  that  he  did  not 
intend  to  kill,  and  there  the  intention  was  of  the  eassnos  of  the  crime ;  that  is  not  so  in  die 
present  indictment ;  it  is  not  necessary  here  to  proTe  an  intention  to  kill,  it  is  only  necessary 
to  prove  an  intention  to  inflict  an  injury  that  might  be  dangerous  to  life,  and  that  it  resulted 
in  death ;  that  is  sufficient  to  sustain  the  present  charge.  Try  this  by  the  very  test 
presented  to  us.  It  b  said  that  it  is  no  bar  to  the  second  indictment  thst  a  party  has  been 
scqoitted  on  the  first  unless  the  facts  proved  on  the  second  indictment  might  have  produced  a 
conviction  on  the  first.  But  a  party  may  be  convicted  upon  an  indictment  for  murder  by 
evidence  that  would  have  no  tendency  to  prove  that  there  wa«  any  intent  to  kill,  nay,  by 
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as  an  assault,  is  now  described  ias  nianslaugbter ;  but  it  is  one  and       ^^' 
the  same  act,  and  the  cause  of   tlie   prosecution    before   the      thomab 
magistrates,  and  the  cause  of  this  prosecution,  are  one  and  the     Morris. 

same  cause.    The  case,  therefore,  comes  within  the  letter  as  well       

as  the  spirit  of  the  Act  of  Parliament,  and  I  think  that  to  sustain  ]^' 
the  conviction  would  be  directly  to  violate  the  maxim  or  principle  Mamiaughter. 
of  the  law  ^'  nemo  debet  bis  vexari  (here  we  might  say  puniri)  pro 
eddem  catisdJ^  Cases  may,  indeed,  be  suggested  in  which  there 
might  be  a  failure  of  justice,  as  where  an  assault  should  have  been 
treated  lightly  by  a  ma^strate,  and  upon  conviction  a  light 
sentence  passed,  and  yet  from  the  subsequent  death  of  the  party 
assaulted  the  offence  might  amount  to  murder.  But  such  a  case 
must  be  rare  and  exceptional,  and  I  think  we  ought  to  presume 
that  the  magistrates  will  in  aU  cases  under  this  or  any  other  Act 
of  Parliament  do  their  duty.     And  as  where  the  charge  is  made 

evidence  that  might  olearlj  show  he  niMnt  to  stop  short  of  death,  and  eren  took  some  means 
to  prareot  death,  but  if  that  illegal  act  of  bis  prodoces  death,  that  is  morder.  Two 
antborities  have  been  cited  with  reference  to  an  acqnittal  or  a  conviction  in  a  Police  Conrt, 
one  of  them  was  a  case  before  Mr.  Justice  Coltman,  which  turned  entirely  upon  the  particular 
statute  (9  Gh>.  4,  c  91,  s.  2S) ;  and  as  to  the  ease  in  5  Law  Chronicle,  it  is  evident  that  that 
proceeded  upon  some  statute  applicable  to  Scotland,  or  if  it  did  not,  I  entirely  dissent  from 
the  doctrine  there  laid  down.  The  only  suggestion  that  raised  for  a  moment  a  doubt  in  my 
mind  was  to  the  effect  that  an  acqnittal  of  an  assault  with  intent  to  kill  was  an  acquittal 
both  of  the  assault  and  of  the  intent ;  but  I  think  that  is  not  so^  The  acquittal  of  the 
whole  offence  is  not  an  acquittal  of  every  part  of  it,  it  is  only  an  acquittal  of  the  whole. 
Therefore  the  result  of  such  an  acquittal  would  only  bf  that  the  acts  were  not  done  with 
intent  to  kill,  and  although  it  was  urged  that  under  a  recent  Act  of  Parliament  it  was 
competent  to  the  jury  on  the  previous  occasion  to  convict  of  unlawfully  wounding,  I  am  not 
sure  if  the  whole  record  had  been  before  us  that  that  would  have  presented  any  sort  of 
answer ;  but  the  record  is  not  before  us,  all  we  have  is  that  the  jury  acquitted  the  party  of 
the  wounding  with  intent  to  kill,  that  is  the  only  thing  we  have  to  deal  with.  It  appears  to 
me,  therefore,  with  reference  to  lUl  the  authorities  that  have  been  laid  before  us,  that  the  two 
offences  are  not  the  same,  that  the  plea  cannot  be  supported,  and  that  the  prisoner  must 
answer  over.  I  am  authoxised  to  state  that  Mr.  Justice  Crompton,  and  Mr.  Baron  Watson, 
before  whom  the  case  came  at  the  last  Sessions,  have  loolted  into  the  matter,  and  concur  in 
the  view  now  tiiken. 

Martis,  B.,  said  he  was  of  the  same  ojsnion.  After  alluding  to  the  peculiar  form  of  the  plea 
which  omitted  to  aver  the  identity  of  the  crime  now  chaxged  with  that  of  which  the  prisoner 
had  been  acquitted,  and  which  omission  in  his  opinion  was  fatal  to  tlie  plea,  he  referred  to 
that  portion  of  the  argument  founded  upon  the  maiim  that  no  man  could  be  tried  twice  for 
one  and  the  same  crime.  That  maxim  presented  a  true  criterion  by  which  to  test  this 
question.  Is  the  crime  here  one  and  the  same.  Now  the  offence  for  which  the  prisoner 
has  been  tried  was  one  of  intent,  and  was  therefore  complete  the  moment  the  stab  was 
given,  whereas  the  offence  for  which  hs  was  now  indicted  could  only  be  oonsummated  by  the 
death  of  the  party.  To  the  mind  of  a  lawyer  this  must  be  deemed  conclusive  against  the 
plea. 

Willis,  J. — In  order  to  support  this  plea  it  must  be  shown  that  the  former  acquittal  was 
an  acquittal  of  all  that  state  of  facts  which  might  constitute  the  party  a  murderer.  Now  on 
comparing  the  two  indictments  it  was  clear  that  the  jury  had  not  so  acquitted  the  pisoner; 
all  that  was  then  disposed  of  was  that  he  did  not  wound  with  intent  to  kill.  It  could  not 
be  assumed  that  the  jury  negatived  the  wounding ;  therefore,  if  the  wounding,  coupled  with 
droumstances,  not  showing  an  intention  to  kill,  might  constitute  murder,  the  prisoner  onght 
now  to  be  tried  for  that  offence,  and  that  this  might  be  the  case  was  clearly  shown  by  the  fact 
that  persons  inflicting  wounds  whilst  engaged  in  the  commission  of  burglary  or  robbery 
without  any  intention  to  kill  woold  be  guilty  of  murder  where  death  ensued.  In  mj 
opinion,  the  same  matter  was  not  again  in  disoussion.  The  demurrer  must  be  allowed,  and 
judgment  given  for  t)|S  Crown. 

The  prisoner  was  then  given  in  charge  both  upon  the -indictment  and  inquisition  for  the 
wilful  murder  of  Bobert  Henderson  Bobertson.  Ths  jury  found  the  prisoner  guilty  of 
manslaughter. 

11^ 
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Bbo.  at  the  inetance  of  the  party  aggrievedy  it  may  alao  be  presumed 
Thom  ^^^^  ^^^  whole  of  the  evidence  woald.  be  fully  brought  before  the 
M0BRI8.     magistrates,    and^    upon    conyiction)    an    adequate    punishment 

inflicted  accordingly,  I  do  not  think  that  it  was  the  intention  of 

]^'  the  Legislature,  or  is  consistent  with  natural  justioe,  that  the 
ManOavghur.  occident  of  die  Subsequent  death  of  the  party  should  subject  the 
accused  to  a  repetition  of  the  trial  and  punishment*  SahCi  case 
IS  clearly  distinguishable.  There  the  prisoner  was  indicted  for  the 
murder  of  one  Robertson,  and  pleaded  a  plea  of  autrefau  acquUy 
the  acquittal  having  been  on  an  indictment  for  wounding  with 
intent  to  kill.  It  was  dear  that  this  acquittal  might  have  been 
pronounced  upon  the  ground  of  the  jury  having  negatived  the 
intent  to  kill,  and  yet  tmtt  the  prisoner  might  well  be  guilty  of  the 
murder  without  an  intent  to'  kiU  the  individual  murdered,  as  if  he 
had  shot  at  another  man,  but  unintentionally  killed  Robertson. 
The  plea,  therefore,  of  autrefois  acquit  was  in  that  case  properly 
overruled.  Here,  however,  the  prisoner  has  been  tried,  convicted, 
and  punished  for  the  very  same  offence  in  all  its  ^arts,  though 
under  another  name,  as  that  for  which  he  is  now  indicted,  and 
again  convicted,  and  it  seems  to  me  that  to  allow  this  conviction 
to  stand  is  to  punish  a  man  twice  for  the  same  cause,  in  violation 
of  the  before-mentioned  maxim  and  of  the  express  language  of  the 
Act  of  Parliament.  I  think,  therefore,  that  the  conviction  ought 
to  be  quashed. 

Mabtin,  B. — I  am  of  opinion  that  the  conviction  ought  to  be 
sustained.  The  facts  are:  Thomas  Morris  was  convicted  of  an 
assault  on  Timothy  Lymer,  and  committed  to  prison  under  the 
24  &  25  Yict.  c  100,  s.  42.  He  has  undergone  that  punishment, 
and  Timothy  Lymer,  the  man  assaulted,  has  since  died  in  conse- 
quence of  that  assault.  No'W,  this  indictment  is  for  the  man- 
slaughter of  that  man ;  and  the  question  is,  whether  the  suffering 
of  the  imprisonment  for  the  assault  is  an  answer  to  that  indict- 
ment, and  that  depends  on  the  meaning  of  the  words  ^^  for  the  same 
cause  "  in  the  statute.  I  agree  with  the  Lord  Chief  Baron  that 
the  case  of  Reff.  v.  Salvi  is  not  expressly  in  point.  Salvi  had  been 
acquitted  of  an  assault  with  intent  to  murder,  but  convicted  of 
an  assault  with  intent  to  do  grievous  bodily  harm,  and  the  prose- 
cutor having  subsequently  died  from  the  assault,  he  was  indicted 
for  murder;  and  it  was  held  thdt  he  might  be  properly  so  indicted, 
for  that  murder  might  be  committed  without  any  intent  to  kill,  as, 
for  instance,  if  a  man,  intending  only  to  maim,  caused  death, 
that  is  murder.  I  think  that  decision  was  correct.  I  should  be 
sorry  to  draw  a  distinction  between  the  words ''  for  the  same 
cause "  in  the  plea  of  autrefois  acquit^  on  which  that  case  was 
adjudicated,  and  the  same  words  in  the  stat.  24  &  25  Yict. 
c.  100,  s.  45.  It  would  be  a  very  serious  thing  if  there  were  any 
distinction.  The  statute  gives  a  release  from  all  further  or  other 
proceedings,  civil  or  criminal ;  and  if  a  different  construction  were 
adopted,  it  would  follow  that  if  an  action  were  brought  under 
Lord   Campbell's  Act  in  respect  of   the  death  of   the  person 
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assaalted^  the  conviction  and  punishment  for  the  mere  aeeanit        K*^* 
would  be  a  bar  to  any  ckim  for  compensation.     I  apprehend  that      tuom ab 
that  cannot  be  so;  and  that  the  cause  on  which  the  justices     Mobbu. 
adjudicated  was  not  the  same  as  that  for  which  the  prisoner  has        —p 
been  convicted  under  this  indictment.    A  new  offence,  in  m^        ^  ^  ' 
opinion,  arose  when  the  man  died.    I  therefore  think  that  this  Mamkmghur. 
conviction  was  right. 

Btlbs,  J. — I  am  of  opinion  that  the  prior  conviction  for  the 
assault  under  the  24  &  25  Vict.  c.  100,  s.  45,  affords  no  defence 
to  the  subsequent  indictment  for  manslaughter,  the  death  of  the 
deceased  having  occurred  after  the  conviction,  but  being  a  conse- 
quence of  the  assault.  The  form  and  intention  of  the  common 
law  pleas  of  autrefois  convict  and  autrefois  acquit  show  that  they 
apply  only  where  there  has  been  a  former  iudicial  decision  on  the 
same  accusation  in  substance,  and  where  the  question  in  dispute 
has  been  already  decided.  There  has,  in  the  present  case,  been  no 
judicial  decbion  on  the  same  accusation,  and  the  whole  question 
now  in  dispute  could  QOt  have  been  decided,  for  at  the  time  of  the 
hearing  before  the  magistrates  whether  the  assault  would  amount 
to  culpable  homicide  or  not  depended  on  the  then  future  contin- 
gency whether  it  would  cause  death.  .  The  case  of  Rea*  v.  SaJvij 
if  not  preciselv  in  point,  is  nevertheless  a  strong  authontv  for  this 
view  of  the  law.  But  reliance  is  placed  on  the  words  of  the 
statute  (24  &  25  Vict,  c  100),  s.  45,  <'  for  the  same  cause.''  It  is 
to  be  observed  that  that  statute  does  not  say  for  the  same  act,  but 
*'for  the  same  cause."  The  word  *^ cause"  may  undoubtedly 
mean  *^  act,"  but  it  is  ambiguous,  and  it  may  ako,  and  perhaps 
with  greater  propriety,  be  held  to  mean  ^^  cause  for  the  accusation." 
The  cause  for  the  present  indictment  comprehends  more  than  the 
cause  in  the  former  summons  before  the  magistrates,  for  it  com- 
prehends the  death  of  the  party  assaulted.  It  is  therefore,  at 
least  in  one  sense,  not  the  same  cause.  But  if  these  observations 
on  the  meaning  of  the  word  ^'  cause,"  as  used  in  the  statute,  should 
appear  to  savour  too  much  of  refinement,  and  to  be  used  in 
support  of  a  forced  construction,  it  must  be  remembered  that  it  is 
a  sound  rule  to  construe  a  statute  in  conformity  with  the  common 
law  rather  than  against  it,  exc€{)t  where  or  so  far  as  the  statute  is 
plainly  intended  to  alter  the  course  of  the  common  law.  An 
additional  reason  in  this  case  for  following  the  common  law  is  the 
mischief  which  would  result  from  a  difl^rent  construction.  My 
brother  Martin  has  already  illustrated  the  mischief  in  civil  cases 
by  a  reference  to  Lord  CampbeU's  Act,  and  in  criminal  cases  the 
mischiefs  might  be  much  greater.  A  murderer,  for  example^  by 
suffering  or  obtaining  a  previous  conviction  for  an  assault,  might 
escape  the  due  punishment  of  his  crime. 

Kbatihg,  J.,  and  Saee,  J.,  concurred. 

Conviction  affirmed. 
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HOME  CIRCUIT. 

Summer  Assizes,  1867. 

Hertford^  July  18. 

(Before  Mr.  Justice  Blackburn.) 

Beg.  v.  Chamberlain. 

MnmlaugAter — AdmmutraiUm  of  dangertnu  drugs — Culpable 

negligence. 

There  must  be  a  competent  knowledge  and  care  in  dealing  wUh  a 
dangerous  drug.  If  a  person  was  ignorant  of  the  nature  of  the  drug 
he  used,  or  was  guilty  of  gross  want  of  care  in  the  use  of  it^  he  would 
be  criminally  responsible  for  the  consequences* 

The  prisoner,  professing  himself  to  be  a  herbalist,  administered  arsenical 
ointment  to  a  woman  having  a  tumour,  of  which  she  died.  He  gave 
her  no  caution  or  directions  as  to  the  use  of  it. 

The  judge  directed  the  jury,  that  if  the  prisonier  administered  the  arsenic 
without  hnowing  or  tahing  the  pains  to  find  out  what  its  effect  would 
be;  or  if,  knowing  this,  he  gave  it  to  the  deceased  to  be  used  by  her 
without  giving  her  adequate  directions  as  to  its  use,  he  would  be  guilty 
of  culpable  negligence^  and  therefore  of  manslaughter. 

INDICTMENT  for  manslaughter. 
Garthy  Hannen,  and  Smith,  for  the  prosecution. 

Parryy  Serjt.,  Clarke  and  Ludlowj  for  the  prisoner. 

The  prisoner  had  resided  for  many  years  in  Hertford,  carrying 
on  the  business  of  a  herbalist^  and  he  was  also  what  was  called 
a  '^  quack  doctor.**  The  deceased  woman  had  for  some  years 
a  tumour  on  her  shoulder,  and  in  March,  1866,  she  consulted 
the  prisoner,  who  gave  her  first  a  mercurial  ointment,  to  which 
no  objection  was  taken.  After  this,  however,  it  was  said  he 
gave  her  a  difierent  ointment,  which  was  arsenical,  and  this  it  was 
suggested  had  caused  her  death,  by  being  absorbed  into  the 
system.  The  case  for  the  prosecution  was  that  she  became  worse 
after  she  used  this  ointment — that  is  to  say,  in  August,  1866 ; 
that  she  suffered  from  arsenical  symptoms;  and  that  her  death, 
which  happened  in  September,  was  owing  to  this  cause.     It  was 
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not  disputed  that  she  died  with  the  symptoms  of  arsenic^  nor       rbq. 
that  there  was  arsenic  in  the  ointment  she  nsed ;  the  real  question         v. 
in  the  case  was,  whether  there  was  **  culpable  negligence  "  on  the  c^^^^bblaik. 
part  of  the  prisoner  in  riving  it  without  due  precaujtions.     That       iser. 

being  the  question  in  the  case,  it  turned  a  good  deal  upon  the       

medical  evidence  as  to  the  use  of  arsenic  in  ointments.  As  to  this  ^«»«'««v*'<^- 
Dr.  Taylor  admitted  that  it  was  used  upon  the  Continent,  and 
that  it  had  been  used  in  thb  country  until  within  the  last  thirty 
years,  when  he  said  it  was  discovered  that  it  was  absorbed  into 
the  system,  and  it  was  discontinued  in  this  country,  though  it 
still  was  used  upon  the  Continent  The  forei^  practitioners,  he 
said,  were  a  little  more  given  to  a  bold  system  m  cases  apparently 
hopeless,  and  a  little  more  disposed  to  what  he  called  ^^  heroic " 
treatment — that  is  to  say,  treatment  in  which  the  medical  practi- 
tioner, for  the  sake  of  the  patient,  runs  some  risk — than  our 
English  practitioners,  who,  he  intimated,  were  rather  more 
cautious  m  such  cases.  Another  point  on  which  the  case  turned 
was,  as  to  the  prisoner  not  having  warned  the  deceased  of  the 
necessary  effect  of  the  arsenic  when  absorbed  into  the  system. 
It  did  not  appear  that  he  had  given  any  particular  directions, 
beyond  telling  her  to  *'  rub  some  of  the  ointment  in ;  *'  and  the 
woman,  naturally  thinking  that  the  more  she  rubbed  the  better, 
had  rubbed  and  rubbed  until  she  had  absorbed  so  much  of  the 
poison  that  she  died;  and  the  prisoner  had  sold  her  another  box 
without,  as  it  appeared,  making  any  observation  as  to  the  effect  of 
the  first. 

Parry^  Serit,  for  the  prisoner,  contended  that  it  was  a  case 
of  a  mere  blunder  or  error,  and  not  a  case  of  negligence  so 
culpable  as  to  be  criminal. 

Blackburn,  J.,  to  the  jury : — If  the  prisoner  by  culpable 
negligence  had  caused  the  death  of  the  deceased  woman,  he 
was  guilty  of  manslaughter ;  but  the  mere  fact  that  death  had 
occurred  through  mistake  or  misfortune  would  not  be  enough,  or 
no  medical  man  would  be  safe.  There  must,  however,  be  compe- 
tent knowledge  and  care  in  dealing  with  a  dangerous  drug,  and  if 
the  man  either  was  ignorant  of  the  nature  of  the  drug  he  used,  or 
was  guilty  of  sross  want  of  care  in  its  use,  there  would  be 
criminal  culpability.  In  the  one  case  there  would  be  culpable 
rashness  in  using  so  dangerous  a  drug  in  ignorance  of  its  opera- 
tion ;  in  the  other  case  there  would  be  culpable  want  of  care,  or 
culpable  carelessness,  in  the  use  of  the  dru^ ;  and  in  either  case 
that  would  be  culpable  and  criminal  negUgence,  which  would 
justify  a  conviction — supposing  the  jury  were  satisfied  that  the 
death  arose  from  the  arsenic  The  first  question  was,  whether 
the  death  was  caused  by  the  arsenic  administered  by  the  prisoner ; 
upon  which,  however,  he  thou<>ht  the  evidence  verv  strong.  The 
real  question  would  be  whether  there  was  culpaole  negligence, 
which  resolved  itself  into  the  two  questions  he  had  explained. 
He  could  not  define  the  nature  of  **  culpable  negligence  other- 
wise than  as  he  had  described  it.     It  was  a  question  for  the 
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Bbo.       jury,  for  it  was  a  question  of  decree.     It  was  a  question  of 

CHAMBKBLAur  ^^^^  ^^  ^^^  ^^  ^*  could  uot  be  defined.    All  the  direction  he 

'  could  give  them  was  that  if  the  prisoner  administered  the  arsetiic^ 

1867.        without  knowing,  or  taking  the  pains  to  find  out,  what  its  effect 

MtMlaukur  ^^"^^  '^»  ^^  '^^*  knowing  this,  he  gave  it  to  the  patient  to  be  used, 
without  giving  her  adequate  directions  as  to  its  use,  there  would, 
in  either  view  of  the  case,  be  culpiAle  negligence,  and  the  prisoner 
ought  to  be  convicted ;  but  if  otnerwise,  there  would  not  oe  such 
negligence,  and  the  prisoner  ought  to  be  acquitted.  The  most 
serious  part  of  the  case  was  in  the  apparent  absence  of  caution 
or  directions  to  the  woman  as  to  the  use  of  the  arsenical  ointment, 
the  effect  of  which,  as  was  well  known,  was  that  it  would  be 
absorbed  into  the  system  so  as  to  cause  death.  It  was  said  that 
foreign  doctors  used  it ;  but,  if  so,  it  might  be  presumed  that  they 
watched  its  use  with  care.  It  appeal^  to  him  that  a  medical 
man  who  should  administer  such  a  drug,  or  allow  a  patient  to 
apply  it,  without  taking  any  care  to  observe  its  effects  or  guard 
against  them,  would  be  gravely  wanting  in  due  care.  Whether, 
under  the  circumstances,  it  amounted  to  culpable  negligence  was, 
he  repeated,  for  the  jury. 

Not  GuiUy. 


V 
I 
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COURT  OF  QUEEN^S  BENCH. 

(Before  Cogkbubn,  CJ.,  Blackbukn,  J.^  and  Lush,  J.) 

April  26,  1867^ 

Beg.  v.  Cutbubh  akd  Anotheb. 
Ex  parte  Fbebebick  Paine,  (a) 

Summary  Convictiotu — Cumulative  sentences — 1  \Sf\2  Vict,  c.  43, 5.25-* 
7^8  Geo.  4,  e.  28,  s.  10 — 4  Geo.  4  c.  83,  s.  4. 

The  25th  section  of  the  I  \  ^12  Vict.  e.  43,  which  authorises  justices  at 
petty  sessiofiSf  where  a  party  convicted  is  already  in  prison  undergoing 
imprisonment^  upon  a  conviction/or  any  other  offence^  to  order  that  the 
imprisonment  far  the  subsequent  offence  shall  commence  at  the  eacpira- 
iion  of  the  imprisonment  to  which  he  shall  have  been  previously  adjudged^ 
applies  equally  to  a  case  where  a  defendant  is  at  one  and  the  same  time 
sentenced  for  several  offences. 

Where  therefore  F.  P.  was  convicted  upon  four  separate  informations 
under  sect.  4  of  the  5  Geo.  4,  c.  83  (  Vagrant  Act)y  and  was  sentenced 
upon  three  of  the  convictions  to  be  imprisoned  with  hard  labour 
for  three  calendar  months;  and  upon  the  fourth  conviction^  to  be  also 
imprisoned  with  hard  labour  for  three  calendar  monthsj  **to  com" 
mence  at  the  expiration  of  the  first  three  calendar  months-  imprison* 
mentf  to  which  he  has  this  day  been  adjudged  by  us,  ttie  said 
justices:^ 

Held,  thai  the  justices  were  jusUfied  in  imposing  such  second  sentence, 
and  that  the  conviction  was  good. 

THIS  was  a  rale  calling  upon  H.  R.  Cutbush  and  W.  Haynes, 
Esqs.,  two  justices  for  the  borough  of  Maidstone  in  the 
county  of  Kent,  to  show  cause  why  a  wnt  of  habeas  corpus  should 
not  issue  directed  to  the  keeper  of  the  house  of  correction  at 
Maidstone  commanding  him  to  bring  up  the  body  of  Frederick 
Paine,  and  why,  in  the  event  of  the  rule  being  made  absolute, 
the  said  Frederick  Paine  should  not  be  discharged  out  of  the 
custody  of  the  said  keeper  as  to  his  commitment  by  the  said 
W.  B.  Cutbush  and  W.  Haynes,  without  the  issuing  of  such 
writ. 

It  appeared  that  on  the  10th  of  last  December  the  defendant 

(a)  Repoited  bj  JoHM  TuoMPSOV,  Esq.,  Barrister-at-Lftw. 
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was  apprehended  npon  a  warrant,  and  on  the  next  day  was  taken 
before  the  above  justices  of  Maidstone  on  a  charge  of  having,  on 
the  6th  day  of  the  siud  December,  exposed  his  person  to  a  female ; 
that  to  this  chaise  he  pleaded  guilty,  whereupon  the  superintendent 
of  police  asked  for  a  remand  to  give  an  opportunity  of  preferring 
other  similar  charges,  and  he  was  remanded  accordingly  to  the 
1 5  th  of  the  same  month ;  that  upon  such  last-mentioned  day  he 
was  again  brought  up,  when  three  other  similar  charges  were  pre- 
ferred asainst  him  for  similar  offences  committed  on  the  22nd,  27th9 
and  30th  of  November,  to  each  of  which  he  also  pleaded  guilty, 
whereupon  the  justices  sentenced  him  in  respect  of  the  three 
offences  committed  on  the  22nd  and  27th  of  November  and  6th 
December  respectively,  to  a  sentence  of  three  calendar  months' 
imprisonment  with  hard  labour  in  the  house  of  correction  at  Maid- 
stone ;  and  in  respect  of  the  offence  committed  on  the  30th  of 
November,  to  three  calendar  months'  imprisonment  with  bard 
labour  in  the  said  house  of  correction,  *^  to  commence  at  the  expi- 
ration of  the  first  three  calendar  months'  imprisonment,  to  which 
he  has  this  day  been  adjudged  by  us  the  said  justices." 

At  the  time  of  moving  for  this  rule,  the  defendant  had  served 
the  full  term  of  his  first  three  months'  imprisonment,  and  was 
now  undergoing  the  imprisonment  under  the  second  term  of 
three  months  in  respect  of  the  offence  committed  on  the  30th  of 
November. 

The  conviction  took  place  under  the  5th  branch  of  the  4th 
section  of  the  5  Geo.  4,  c.  83,  which  enacts  that  ^^  Every  person 
wilfully,  openly,  lewdly,  and  obscenely  exposing  liis  pensou  in  any 
street,  road,  or  public  highway,  or  in  the  view  thereof,  or  in  any 
place  of  public  resort,  with  intent  to  insult  any  female  .... 
shall  be  deemed  a  rogue  and  vagabond,  and  it  shall  be  lawful 
for  toy  justice  of  the  peace  to  commit  such  offender  •  .  •  to 
the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  three  calendar  months." 

By  sect  25  of  the  11  &  12  Vict,  c  43  (Jervis's  Act)  it  is 
enacted  *Hhat  where  a  justice  or  justices  of  the  peace  shall  upon 
any  such  (sununary)  information  or  complaint  as  aforesaid,  adjudge 
the  defendant  to  be  imprisoned,  and  such  defendant  shall  then  be 
in  prison  undergoing  imprisonment  upon  a  conviction  for  any  other 
offence,  the  warrant  of  commitment  for  such  subsequent  offence 
shall  in  every  such  case  be  forthwith  delivered  to  the  gaoler,  to 
whom  the  same  shall  be  directed;  and  it  shall  be  lawful  for  the 
justice  or  justices  issuing  the  same,  if  he  or  they  shall  think  fit,  to 
award  and  order  therein  and  thereby  that  the  imprisonment  for 
such  subsequent  offence  shall  commence  at  the  expiration  of  the 
imprisonment  to  which  such  defendant  shall  have  been  previously 
adjudged  or  sentenced." 

The  rule  was  moved  upon  the  ground  that  justices  at  petty 
sessions  have  no  power  to  *  direct  a  sentence  to  commence  in 
fuiuTo  upon    the  expiration    of   another  sentence    for    another 
offence. 


CBIMIKAL  LAW  CASES  49 1 

-^fpril  25.  Bm. 

Slewh    showed    cause.      The    defendant    was    properly    in    ^^' 
custody  upon  the  second  sentence,  which  was  lawfully  passed,  to     eb^€ 
commence  at  the  expiration  of  the  first  imprisonment.     Such      Paink. 
sentences  are  constantly  passed  by  the  judges  of  assize,  under  the-       ~r 
authcHity  of  the  10th  section  of  7  &  8  Geo.  4,  c  28,  the  words  of       _ 
which  are  similar  in  substance  to  those  used  in  sect  25  of  the    CWmiiaiMe 
11  &  12  Vict,  c  43,  being  as  follows: — ^*^  Wherever  sentence  !»•••«*«•«»*»• 
shall  be  passed  for  felony  on  a  person  already  imprisoned  under 
sentence  for  another  crime,  it  shall  be  lawful  for  the  Oourt  to 
award  imprisonment  for  the  subsequent  offence,  to  commence  at 
the  expiration  of  the  imprisonment  to  which  such  person  shall  have 
been  previously  sentenced ;  and  where  such  person  shall  be  already 
under  sentence  either  of  imprisonment  or  transportation,  the  Court, 
if  empowered  to  pass  sentence  of  transportation,  may  award  such 
sentence  to  commence  at  the  expiration  of  the  imprisonment  or 
transportation  to  which  such  person  shall  have  been  previously 
sentenced,  although  the  aggregate  term  of  imprisonment  or  trans- 
portation respectively  may  exceed  the  term  for  which  either  of 
those  punishments  could  be  otherwise  awarded.'*      [Cogkbubn, 
C.  J. — Suppose  a  man  were  convicted  summarily,  and  the  justices 
for  some  reason  thought  it  desirable  that  the  punishment  should 
commence  six  months  afterwards,  could  they  so  order  it?]     I 
should  say  that  they  could  do  so.     [Cogkbubn,  C.  J. — Such  a 
thing  was  never  heard  of.    Blackburn,  J.— It  was  never  for  a 
moment  thought  that  any  Court  had  a  power  to  direct  a  sentence 
to  commence  infuturoj  except  in  a  case  where  the  party  is  suffering 
another  punishment.     Until  the  7  &  8  Gea  4,  c.  28,  s.  10,  the 
judges  never  exercised  any  power  of  directing  a  punishment  in 
cases  of  felony  to  commence  at  the  expiration  of  another  punish- 
ment.  In  misdemeanors  they  did  so :  ( tVilkes^s  case,  4  Burr,  2574.)] 

Ribtorii  in  support  of  the  rule. — The  justices  had  no  power  to 
award  the  second  punishment  to  commence  at  the  expiration 
of  the  first.  The  25th  section  of  the  11  &  12  Vict,  c  43,  does  not 
give  such  power,  the  words  in  that  section  refer  to  a  prisoner  actu- 
ally in  prison  undergoing  his  punishment,  and  do  not  include  a 
person  who  is  at  the  time  before  the  iustices  receiving  sentence, 
though  at  the  time  he  may  be,  technically  speaking,  in  prison  (that 
is  in  custody)  upon  the  sentence  fii^t  pronounced.  The  judges,  in 
directing  a  second  sentence  to  take  effect  after  the  expiration  of  a 
former  sentence  do  not  act  under  the  7  &  8  Geo.  4,  c.  28,  s.  10, 
but  under  their  common  law  powers,  it  being  clearly  established, 
as  is  shown  in  fVilkes^s  case,  that  in  misdemeanors  it  could  be 
done,  and  it  is  stated  in  Chitty's  Criminal  Law,  p.  718,  that  'Uhe 
same  may  be  done  in  cases  of  transportation."  The  words  in  the 
7  &  8  Geo.  4y  c.  28,  s.  10,  are  not  the  same  in  substance  as  those 
in  the  11  &  12  Vict  c  43 j  s.  25,  aod  the  practice  of  the  judges 
under  the  former  statute  may  be  open  to  question,  no  Judicial 
decision  haying  ever  been  pronounced  as  to  its  correctness. 

Cur.  adv.  vult. 
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Apra  26» 
CoCKBUBN,  C.  J. — ^In  this  case  the  question  is  as  to  the 
power  of  justices  of  the  peace,  who  had  convicted  a  man  under  the 
Vagrant  Act  of  several  distinct  offences,  and  in  respect  of  each 
of  which  they  were  empowered  to  inflict  a  maximum  punishment 
of  three  months^  to  award  tveo  sentences  of  three  months'  im-* 
Cwmnkttivt  prisonment,.the  one  to  commence  at  the  expiratidh  of  the  other, 
i'"*"**"*^-  The  question  being  whether  that  was  within  their  power,  we 
thought  it  right,  inasmuch  as  the  25th  section  of  11  &  12  Vict  c  43, 
on  which  the  question  turns,  is  an  enactment  in  substance  similar 
to  the  enactment  of  7  &  8  Geo.  4,  c  28,  e.  10^  which  gives  a 
similar  power  in  cases  of  felony,  to  ascertain  from  our  brother 
judges  what  had  been^  so  far  as  living  judicial  memory  goes  back, 
the  practice  of  the  judges  under  the  Act  of  7  &  8  Gea  4,  c  28.  We 
have  just  had  a  consultation  with  the  rest  of  the  Bench,  and  die 
result  of  that  consultation  is,  that  as  far  back  as  living  judidal 
memory  goes  the  practice  of  judges  has  been,  acting,  of  course, 
under  the  powers  given  in  the  enactment  to  which  I  have 
referred,  where  more  than  one  case  of  felony  was  established 
against  a  man,  and  he  was  convicted  thereof,  to  make  the  sentence 
of  imprisonment  for  the  two  or  three  offences,  as  the  case  might 
be,  commence  at  the  ezpimtion  of  the  sentence  first  awarded. 
Now,  .inasmuch  as  that  appears  to  have  been  for  so  long  a  series 
of  years  the  practice  ot  die  judges  at  the  Central  Criminal 
Court,  and  upon  the  Circuits,  we  think  that  it  affords  a  contempo 
raneous  exposition  of  the  effect  of  the  10th  section  of  the 
7  &  8  Geo.  4,  c  28 ;  and  inasmuch  as  the  25th  section  of  the 
11  &  12  Vict,  is,  although  it  varies  somewhat  in  its  language, 
substantially  the  same  as  that  of  the  former  Act,  and  no  doubt 
was  intended  to  give  justices  the  same  power  to  make  the  sentence 
of  imprisonment  given  upon  a  conviction  for  a  second  offence 
commence  at  the  expiration  of  the  first,  and  inasmuch  as  (though 
it  is  true,  by  some  degree  of  technical  straining),  the  words  are 
capable  of  that  interpretation,  and  inasmuch  as  imprisonment 
may  be  said  to  commence,  and  the  man  may  be  said  to  be 
imprisoned  from  the  moment  he  is  convicted  of  the  first  offence 
and  sentenced  to  imprisonment  under  it,  and  also  as  right  and 
justice  require,  when  a  man  has  been  guilty  of  separate  offences 
for  each  of  which  a  separate  term  of  imprisonment  is  a  proper 
punishment,  that  he  snould  not  escape  from  the  punisnment 
due  to  the  additional  offence  because  he  is  sentenced  to  be 
imprisoned,  for  a  previous  one,  and  as  that  would  be  contrary  to 
public  policy  and  expediency;  looking  at  it  on  the  whole,  in  the 
first  place,  with  reference  to  what  is  the  possible  construction,  that 
is,  the  fairly  possible  construction  of  the  25th  section ;  secondly,  to 
what  justice  and  expediency  require;  and  then  to  the  light  which 
b  thrown  on  what  ought  to  be  the  construction  of  that  statute, 
by  the  long  practice  that  has  prevailed  under  a  similar  and 
corresponding  enactment  of  the  former  statute;  looking  at  all 
these  matters  in  all  these  different  points  of  view,  it  appears  to  us 
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that  we  shall  be  putting  the  right  and  proper  eonstruction  on  the 
section  of  the  Act  of  Parliament  we  have  to  constrae  by  holding 
that  the  justices,  in  making  the  second  sentence  commence  at 
the  expiration  of  the  first,  were  acting  within  their  jurisdiction. 
Therefore  as  the  jurisdiction  has  been  prooerly  exerdsed^  the  rule 
for  discharging  the  defendant  out  of  custoay  must  be  discharged. 

Rule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 
(Before  Blackbuen,  Shee^  and  Lush,  JJ.) 

May  14,  1867. 
Skinner  (app.)  v.  Kitgh  (resp.) 

Master  and  workman — Combination — Threats  to  force  master  to  alter 
the  description  of  his  workmen — 6  Geo.  4,  c.  129,  s.  3. 

By  sect.  S  of  the  6  Geo.  4,  e.  129,  it  is  enacted  that  if  any  person  shall^ 
by  threats  or  intimidation^  force^  or  endeavour  toforcey  any  manufac- 
turery  or  person  carrying  on  any  trade  or  business^  to  Kmit  the  number 
of  his  apprentices^  or  the  number  or  description  of  his  journeymen^ 
workmen^  or  servants^  he  shall,  beitig  convicted  thereof^  be  impri' 
sonedf  4rc* 

The  appellantj  secretary  of  a  lodge  of  the  General  Union  of  Carpenters 
and  Joiners,  delivered  to  the  respondent,  a  builder,  the  following 
notice  ^-^ 

*'  Mr.  William  Kiteh, 

**  Sir, — /  am  ret/uested  by  the  committee  of  carpenters  and  joiners  to 
give  the  men  in  your  employ  notice  to  come  out  on  strike  against  James 
Jordan,  unless  he  become  a  member  of  the  above  society,  not  being  any 
way  disrespectful  to  you  or  him,  but  being  compelled  by  the  union  and 
laws.  This  notice  will  be  carried  out  after  the  21th  inst.  unless  settled 
in  accordance  with  the  sodettfs  laws. — /  remain,  yours  most  respect- 
fully,  "  Thomas  Skinneb,  Secretary.^ 

Held,  that  the  appellant  had  thereby  brought  himself  within  the  operation 
of  the  Zrd  section  as  above  mentioned. 

THIS  was  a  case  stated  under  the  20  &  21  Vict,  c  43,  as 
follows: — 
At  a  petty  sessions    for  Bridgwater,    held  on  the  ^  26th  of 
November,    1866,  on  the   information   of  William   Eatch,  the 
respondent^  against  Thomas  Skinner,  the  appellant,  under  the 
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SKiNiiBR(app.)  6  Geo.  4,  c  129,  8. 3,  charging  that  he  did  on  the  22nd  of  October, 
KircH'cresp.)  ^^^6,  at  Bridgwater,  unlawfully  by  threats  endeavour  to  force  the 

'    said  respondent,  who  was  then  and  there  carrying  on  his  business 

1867.        as  a  builder,  to  limit  the  description  of  his  workmen,  was  heard 
Thre^u^TUegal^^^  determined,  and  upon  such  hearing  the  said  appellant  was 
cambmatiotu.  duly  convicted  of  the  said  offence  and  sentenced  to  oue  month's 
imprisonment. 

The  appellant  required  a  case  to  be  stated  for  the  opinion  of  this 
Court,  whereupon  it  was  stated  as  follows : 

At  the  hearing  it  was  proved  on  the  part  of  the  informant  (the 
respondent)  that  he  was  a  builder,  residing  in  the  said  borough  of 
Bndgwater.  That  on  the  22nd  of  October  he  had  a  man  named 
James  Jordan,  a  carpenter,  in  his  employ,  who  had  been  with  him 
for  six  yeftrs.  He  had  also  in  his  employ  five  other  men  as 
carpenters  and  joiners  (naming  them)  who  were  all  members  of 
the  General  Union  of  Carpenters  and  Joiners.  Jordan  was  not  a 
member  of  the  union. 

On  the  22nd  of  October  the  appellant  called  at  the  respondent's 
house,  and  gave  him  personally  a  written  notice  in  an  envelope,  of 
which  the  following  is  a  copy : 

**  Fryem-street,  Bridgwater. 
**Sir, — ^I  am  requested  by  the  committee  of  Carpenters  and 
Joiners  to  give  the  men  in  your  employ  notice  to  come  out  on 
strike  against  James  Jordan  unless  he  become  a  member  of  the 
above  society,  not  being  any  way  disrespectful  to  you  or  him,  but 
being  compelled  by  the  union  and  laws.  This  notice  will  be 
carried  out  after  the  27th  inst  unless  settled  in  accordance  with 
the  society's  laws. — I  remain,  yours  most  respectfully, 

"Thomas  Skinner,  Secretary. 
"  Mr.  WiUiam  Kitch." 

On  the  23rd  of  October,  Moore,  Watling,  and  Lutle^  called  on 
the  respondent  and  produced  a  notice  that  they  had  received  in  the 
same  handwriting  as  that  of  the  notice  respondent  had  received 
from  the  appellant,  and  purporting  to  bear  his  signature.  There 
was  no  direct  proof  that  either  of  these  notices  was  in  the  hand- 
writing of  the  appellant.  The  respondent's  week  ends  on  a  Friday, 
when  he  pays  his  workmen.  The  Friday  following  the  receipt  of 
the  notice  fell  on  the  26th  of  October.  On  that  day  Moore, 
Watling,  and  Bragg,  were  at  the  respondent's  house  to  be  paid 
their  wages. 

A  conversation  took  place  relating  to  the  notice.  The  men  left 
and  came  again  the  next  morning.  The  respondent  had  another 
conversation  with  them,  and  they  picked  up  their  tools  and  left 
work.  It  was  not  at  tlie  respondent's  wish  that  they  left  him. 
Oaten  was  working  at  Wedmore  that  week.  He  returned  on 
Saturday,  the  27th,  and  the  respondent  saw  him  on  the  Monday 
morning,  and  had  a  conversation  with  him.  He  ceased  working 
for  the  day,  and  ceased  being  a  member  of  the  society;  and  he 
is  now  working  for  the  respondent.     Up  to  the  time  when  the 
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respondent  received  the  notice  from  the  appellant  he  had  heard  SKiKNBR(app.) 
nothing  respecting  Jordan  from  any  other  person.     It  was  also  ^     *- 
proved  that  the  appellant  was  the  secretary  of  the  local  lod^e — a     '^"  ^'^PO 
society — and  that  he  caused  to  be  printed  a  notice  of  which  the        1867. 

following  is  a  copy  :  TkrZi-Illegal 

*^  Notice. — Men  are  requested  not  to  go  to  Mr.  Kitch's  shop,  <»«*w»«^»«w- 
because  there  is  a  strike  there  ;*' 

and  which  notice  came  into  the  hands  of  the  respondent  on  the 
27th  of  October,  and  it  was  also  proved  that  the  appellant  caused 
the  following  document  to  be  printed  and  circulated. 

**  To  Members  of  General  Union. 
"  We,  the  members  of  the  Bridgwater  Lodge,  do,  under  very 
pressing  circumstances,  appeal  to  the  union  for  assistance  to  battle 
a  magisterial  action  which  has  been  entered  against  us  by  Kitch 
and  Sons,  builders,  of  this  town,  the  cause  of  which  is  as  follows : 
Five  of  our  members  have  for  some  time  past  been  working  for 
Messrs.  Kitch,  there  also  being  a  non-society  man  there  who  was 
the  sole  cause  of  the  forming  of  our  lodge ;  the  men's  object  being 
to  get  him  to  join  us,  they  expressed  their  opinion  to  the  committee 
that  they  could  not  work  with  him  any  longer  unless  he  became  a 
member.  They  came  out  against  him.  Kitch  being  determined 
to  stand  by  the  non-society  man  has  entered  an  action  against  us, 
and  has  been  to  the  rest  of  our  employers  to  induce  them  not  to 
employ  those  men  who  had  left  him,  and  is  instituting  every 
possible  means  to  monopolise  and  obstruct  our  lodge  and  mterest. 
**  Trusting  to  the  assistance  of  our  fellow-members  for  a  little 
support,  having  no  claim  for  this  case  on  the  funds  of  the  union, 
and  prosecution  taking  place  next  week,  we  hope  to  have  an  early 
and  favourable  answer. 

^*  (Signed  on  behalf  of  the  Bridgwater  Lodge) 

**  Thomas  Skinner,  Secretary,  Fryern-street, 

Bridgwater, 
to  whom  please  address  all  communications ;  and  P.  O.  O.  made 
payable  to  Henry  Moore,  Albert-street" 

The  appellant  by  his  attorney  contended,  first,  that  there  was 
no  evidence  that  the  notice  handed  by  him  to  the  respondent  was 
in  his  handwriting  or  that  he  was  aware  of  its  nature  and  contents ; 
and  secondly,  that  it  did  not  amount  to  a  threat  within  the 
meaning  of  the  statute,  on  the  ground  that  a  fair  and  reasonable 
alternative  had  been  given  to  the  master  by  his  (weekly)  servants 
to  quit  at  the  end  of  their  week  in  the  alternative,  namely,  if 
Jordan  did  not  join  their  association. 

We,  however,  being  satisfied  that  the  appellant  did  perfectly 
well  know  the  nature  and  contents  of  the  notice  at  the  time  he 
handed  it  to  the  respondent,  and  being  also  of  opinion  that  such 
notice  was  intended  to  operate  as  a  threat  to  the  respondent  that  if 
he  did  not  dismiss  Jordan,  or  induce  him  to  join  the  society,  ail 
other  workmen  who  were  society  men  would  leave  him,  to  his 
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SKnnnnt(app.)  great  inconyenieoce,  gave  our  determination  against  the  appellant 
(KrrcH  rtsp.)  ^^  ^^^  manner  before  stated. 

The  question  of  law  arising  on  the  above  statements  therefore 

^^-       is — whether  the  threat  of  the  appellant  that  the  respondent  should 

Tkreat^lOegal^^^^  the  services  of  nearly  all  his  workmen  unless  he  dismissed 

combineuumt.  from  his  employ  the  non-soeiety  man  or  induced  him  to  join  the 

society,  was  a  tnreat  within  the  meaning  of  the  3rd  section  of  the 

said  Act? 

By  sect  3  of  the  6  Geo.  4,  c  129^  it  is  enacted  {inter  aim) 
that,  '^  If  any  person  shall  by  violence  to  the  person  or  property 
of  another,  or  oy  threats  or  intimidation,  or  by  molesting,  or  in 
any  way  obstructing  another,  force,  or  endeavour  to  force,  any 
manufacturer  or  person  carrying  on  any  trade  or  business  to  make 
any  alteration  in  nis  mode  of  regulating,  managing,  or  conducting 
or  carrying  on  such  manufacture,  trade,  or  business,  or  to  limit  the 
number  of  his  apprentices,  or  the  number  or  description  of  his 
journeymen,  workmen,  or  servants ;  every  person  so  offending,  or 
aiding,  abetting,  or  assisting  therein,  being  convicted  thereof  in 
manner  hereinafter  mentioned,  shall  be  imprisoned  only,  or  shall 
and  may  be  imprisoned  and  kept  to  hard  labour  for  any  time  not 
exceeding  three  calendar  months." 

Coleridge,  Q.  C,  for  the  appellant,  was  called  upon  to  support 
the  appeal. — He  contended  that  the  letter  delivered  by  the  appel- 
lant to  the  respondent  did  not  bring  the  case  within  the  3rd 
section  as  bcin^  a  threat  to  force  the  respondent  to  limit  the 
description  of  his  workmen.  [Blackburn,  J. — This  case  seems 
to  be  concluded  by  fFaUby  v.  Jfn&y  (30  L.  J.,  M.  C.  121).]  That 
case  is  distinguishable  from  the  present ;  here  was  no  demand  made 
upon  the  master,  but  only  an  intimation  of  what  the  men  would 
do  unless  another  workman  became  a  member  of  their  society. 
Here  there  is  no  attempt  to  limit  the  description  of  the  workmen 
as  contemplated  by  the  statute.  [Blackburn,  J. — This  is  clearly 
within  the  words  and  purpose  of  the  statute.]  Coleridge  admitted 
that  in  the  recent  case  of  Sherborne,  app.  v.  Oliver j  resp.  (13  L.  T. 
Rep.  N.  S.  630),  similar  arguments  in  a  similar  case  were 
unavailing^  used. 

H.  T.  dole,  Q.  Cy  appeared  for  the  respondent,  but  was  not 
heard. 

Blackburn,  J. — ^When  one  comes  to  look  at  the  Act  of 
Parliament,  there  can  be  no  doubt  that  the  conviction  was  right. 
The  preamble,  after  reciting  the  repeal  of  the  combination  laws, 
and  the  object  of  those  laws,  and  that  they  had  not  been 
found  effectual,  says:  ''That  whereas  such  combinations  are 
iniurious  to  trade  and  commerce,  dangerous  to  the  tranquillity 
of  the  country,  and  especially  prejudicial  to  the  interests  of 
all  who  are  concerned  in  them;  and  whereas  it  is  expedient 
to  make  further  provision  as  well  for  the  security  and  personal 
freedom  of  individual  workmen  in  the  disposal  of  their  skill 
and  labour,  as  for  the  security  of  the  property  and  persons  of 
masters  and  employers,  and  for  that  purpose  to  repeal  the  said 
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act,  and  to  enact  other  proyisions  and  regulations  in  lieu  thereof."  SKiNNER(app.) 
It  then  repeals  the  act,  and  then  come  the  provisions  of  the  ^^  ^\      . 

enactment  instead  thereof ;  and  the  first  part  of  sect.  3  is  directed        

to  persons  who  by  threats  endeavour  to  force  other  workmen  to  1867. 
leave  their  work  and  not  to  return  to  their  work,  or  to  prevent  Tf^^r^^jn^fa 
their  hiring  themselves^  or  accepting  work,  or  who  force  or  cmibinations, 
induce  any  persons  to  belong  to  an  association  or  to  contribute 
to  a  common  fund.  And  then  the  section  proceeds  to  protect 
the  masters :  ^^  Or  if  any  person  shall  by  threats  or  intimidation, 
or  by  molesting  or  in  any  way  obstructing  another,  force  or  endea- 
vour to  force  any  manufacturer  or  person  carrying  on  a  trade 
or  business  to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting,  or  carrying  on  such  manufacture,  trade 
or  business,  or  to  limit  the  number  of  his  apprentices,  or  the 
number  or  description  of  his  journeymen,  workmen,  or  servants, 
every  person  so  offending,  or  aiding,  abetting,  or  assisting  therein," 
shall  be  subject  to  imprisonment.  Now,  one  object  of  the  section  is 
plainly  to  protect  the  masters,  as  in  the  previous  part  the  Legis- 
lature endeavoured  to  protect  the  workmen.  In  the  second  part 
I  think  the  great  object  the  Legislature  had  in  view  was  to 
protect  the  masters  where  it  was  sought  to  compel  them  to  limit 
the  description  of  the  workmen  they  employed  to  union  men ;  and 
probably  that  was  the  principal  object.  I  certainly  think  that  it 
IS  within  the  words  of  the  act,  and  plainly  within  the  spirit.  It 
is  impossible  to  read  these  two  clauses  without  seeing  that  it  is  a 
very  oenefioial  provision,  for  a  greater  piece  of  tyranny  than  to 
insist  that  a  master  shall  have  his  work  stopped  unless  he  consent 
to  punish  the  men  who  are  his  journeymen  for  refusing  to  belong 
to  a  union  cannot  well  be.  This  case  seems  to  have  been  twice 
decided  already ;  and  if  these  cases  had  not  been  decided,  I  should 
not  have  the  slightest  hesitation  in  deciding  so  for  the  first  time. 
The  case  of  Walsby  v.  Anley  is  one,  and  the  case  of  Sherborne  v. 
Oliver  (supra)  is  the  second,  and  they  do  not  induce  me  to  come  to 
the  decision  I  should  have  come  to  without  them. 

Shee,  J. — I  think  that  the  words  of  the  section  have  a  very 
general  and  comprehensive  meaning.  And  I  do  not  see  how  we  can 
distinguish  the  case  of  Wahhy  v.  Anlej/y  in  which  the  threat  was 
not  to  work  unless  the  master  limited  the  description  of  his 
journeymen  to  such  persons  as  had  not  signed  a  declaration, 
though  they  were  not  members  of  a  union,  from  the  present  case. 

Lush,  tf. — If  we  were  now  putting  a  construction  upon  this 

Eart  of  the  act  for  the  first  time,  I  should  not  have  tne  least 
esitation  in  coming  to  the  conclusion  that  this  was  not  only  a 
case  within  the  act,  but  the  case  pointed  at.  The  act  repeals  all 
the  previous  combination  laws,  and  then  there  are  provisions  to 
remedy  the  evil  expected  to  result  from  them.  I  cannot  conceive 
a  case  more  in  point  in  the  mind  of  the  Legislature  than  that 
which  is  before  us  now.  It  was  obvious  there  would  be  com- 
binations which  were  pennitted  by  the  act,  and  it  was  therefore 
intended   to    prevent  persons  so   combining  from  coercing   the 

VOL.  Z.  KK 
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SKiH]nR(app.)  employers  against  the  employing  or  not  employing  persons  who 
KracH"(rwp.)  ^^^e  not  sooiety  men. 

Carmctian  affirmed. 

1867 

Attorneys  for  the  appellant,  Childs  and  Batten. 

'^JJ^^^^'      Attorneys  for  the  respondents,  Reed  and  Cook^  Bridgwater. 


COURT  OF  COMMON  PLEAS. 
(Before  Bovill,  C.J.,  Btlbs,  Keating,  and  M.  Skith^  JJ.) 

Friday y  May  3,  1867. 
Gabbett  v.  Messengeb. 

Penal  acHon — Cumulative  penalty — PuhUc  dancing^  Sfc^ — 25  Geo.  2, 

c.  36. 

By  the  25  Geo,  2,  c,  36,  e,  2^  it  is  enacted  that  any  penon  keeping 
open  any  house^  ^c,  /or  public  dancing^  music,  or  other  public  enters 
tainment  of  a  Uke  kind,  without  a  iicence,  "  shall  forfeit  100/.  to  such 
person  as  tcill  sue  for  the  same :" 

Ifeld^  that  the  penalty  was  not  cumulative,  and  that^  one  informer  having 
recovered  the  penalty^  another  informer  cotdd  not  recover  a  second 
penalty  from  the  same  defendant. 

It  was  contended  that,  as  the  house  had  been  kept  open  both  before  and 
after  the  last  licensing  day^  two  penalties  at  least  could  be  recovered, 
but  this  point  was  not  taken  at  the  trial,  and  the  Court  therefore  gave 
no  opinion  upon  it. 

Besley  moved  to  enter  the  verdict  for  the  plaintiff.  —  The 
offence  is  keeping  the  house  open  for  music  and  dancing,  and 
it  would  never  do  to  allow  a  man  by  paying  lOOZ.  to  put  himself 
in  the  same  position  as  if  he  had  a  licence.  [Bovill,  CJ. — 
He  would  not  do  so,  as  it  would  be  a  disorderly  house,  and 
he  would  be  liable  to  imprisonment.  Btleb,  J. — There  seems 
to  be  one  penal  action  given  for  the  whole  offence;  if  more 
than  one,  what  is  the  limit?]  There  was  evidence  of  keeping 
both  before  and  after  the  Michaelmas  sessions,  though  the 
actual  days  were  not  proved,  and  a  penalty  for  anything  done 
before  the  licensing  day  cannot  affect  what  was  done  after.  By 
sect.  14  the  action  must  be  brought  within  six  months  after  the 
offence.  [Bovill,  C.J. — Was  this  point  taken  at  the  trial?] 
No.     [Bovill,  C.J. — Then  you  cannot  take  it  now.]      Then  I 
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say  it  18  a  keeping  every  day,     [Bovill,  C.J. — Then  why  not     OARaxn 
every  hour?]      Because  by  sect.  3  no  licensed  house  is  to  be  open    Magg^Q^. 

before  five  o  clock  in  the  afternoon ;  therefore  the  Act  fixes  what       

is  a  keeping.  [BoviLL,  O.J. — The  licence  is  not  for  keeping  1^67. 
from  day  to  day,  but  for  keeping  the  house,  is  it  not?]  It  is  for  Mwieand 
keeping  the  house  from  Michaelmas  in  one  year  to  Michaelmas. in  Dancing 
the  next.  It  has  been  held  that  an  isolated  keeping  is  not  sufficient  i^icenc: 
to  render  a  person  liable,  but  that  there  must  be  something  like 
habitual  keeping :  {Marks  v.  Beryatnin,  5  M.  &  TV.  565. )  [Boyill, 
C.J. — That  would  rather  show  that  there  would  not  be  a  separate 
penalty  for  every  instance.]  It  is  not  contended  that  the  same 
plaintiff  could  recover  two  penalties.  [Bovill,  C.J. — Why  not, 
if  your  contention  is  right?  The  penalty  is  not  for  the  benefit  of 
the  informer,  but  for  the  punishment  of  the  person  who  keeps  the 
house.]  If  only  one  penalty  could  be  recovered,  a  man  would  only 
have  to  get  a  inend  to  bring  the  action,  and  let  judgment  go  by 
default,  and  then  he  could  plead  it  to  any  other  action  that  was 
brought  against  him.  [Bovill,  C.J. — Would  not  that  be  so  in 
every  penal  action?  If  you  are  right,  he  might  have  to  pay  four 
or  five  thousand  pounds.]  And  why  not?  [Bovill,  C.J. — 
There  is  no  reason  why  not,  if  the  Legislature  so  intended  ;  but 
we  expect  that  if  the  Legislature  intended  to  impose  a  cumulative 
enalty,  they  would  use  words  clearly  expressing  such  an  intention.] 
n  Hall  v.  Green  (9  £x.  247),  it  was  held,  that  in  a  penal  action 
there  can  be  no  new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  and  that  is  another  reason  why  the  provisions  of 
the  statute  should  not  be  confined  to  one  action. 

Bovill,  C.J.  —  I  am  of  opinion  that  there  is  no  ground  for  a 
rule  in  this  case.  There  is  one  penalty,  and  it  is  not  to  be 
increased  day  by  day.  I  think  that  only  one  penalty  can  be 
recovered. 

Btles,  J. — I  am  of  the  same  opinion.  We  must  see  that  we 
do  not  impose  a  heavier  penalty  than  the  law  directs.  He  is  liable 
for  keeping  a  disorderly  house,  and  in  Rex  v.  Hiffffinson  (2  Burr. 
1233),  the  subject  of  keeping  disorderly  houses  was  discussed,  and 
it  was  held  that  an  indictment  would  lie  for  so  doing. 

Keating,  J. — I  am  of  the  same  opinion.  The  offence  is  not 
keeping  the  house  open  after  notice,  but  keeping  it  open ;  so  that, 
if  Mr.  Besley's  contention  was  right,  every  common  informer 
might  wait  six  months  and  then  bring  actions  for  every  day  the 
house  was  open  during  that  time. 

M.  Smith,  J. — I  am  of  the  same  opinion.  I  think  the  statute  did 
not  contemplate  a  succession  of  actions.  It  says  that  '*  the  person 
keeping  such  house  shall  forfeit  100/.  to  such  person  as  will  sue 
for  the  same."  I  think  that  gives  one  penalty  and  one  only.  If 
it  were  intended  to  give  a  succession  of  penalties  we  should  have 
found  words  to  that  effect. 

Bovill,  C.J. — I  think  it  right  to  add  that  the  point  as  to 
keeping  open  during  the  second  year  does  not  arise  in  this  case. 

Rule  refused. 
KK2 
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COURT  FOR  CROWN  OASES  RESERVED. 

February  12,  1866. 

(Before  Monahan,  O.J.,  Pigott,  O.B.,  O'Hagan,  J., 
FiTZGEBALD  and  Deast,  BB.) 

Reg.  v.  Robert  Wallag£.(<i) 

Evidence — Gazette — Queen* s  printer, 

A  Gazette  was  made  evidence  by  Acts  of  Parliament  if  it  should  purpart 

to    be  printed    ^'  by    the    Queen's   printer ^^    or    **  by    the   Queen's 

authority ;" 
ffeldy  that  a  Gazette  purporting  to  be  printed  by  A.  B.  without  giving 

his  style  as  Queen's  printer^  but  purporting  to  be  ^^  by  authority^  is 

not  receivable. 
Qifore,     Would  evidence  be  admissible^  aUundSy   that  A,  B.  was  the 

Queen's  printer,  and  that  the  authority  under  which  the  *' Gazette" 

was  issued  was  the  Queen's  authority  f 

THIS  point  was  reserved  at  the  Belfast  Summer  Assizes.  The 
indictment  charged  the  prisoner  with  carrying  arms  in  the 
proclaimed  district  or  parish  of  Shankhill,  on  the  15th  of  Jcdv,  1865. 
The  indictment  was  founded  on  11  Vict.  c.  9,  ss.  9^  21.  This  Act 
was  continued  by  various  Acts — 19  &  20  Vict  c.  36 ;  23  &  24  Vict 
c  138;  28  &  29  Vict.  c.  118.  By  the  21st  section  of  11  Vict, 
c.  2,  the  Gazette  is  made  evidence  if  it  purport  to  be  printed  "  by 
the  Queen's  printers."  The  28  &  29  Vict.  c.  118^  makes  a  change 
by  suhstitutmg  the  words  ^*  Queen's  authority"  for  "Queen's 
printers"  in  the  2l8t  section  of  11  Vict  c  2.  The  28  &  29  Tict 
c.  18,  was  not  in  force  when  the  district  was  proclaimed,  nor  when 
the  offence  was  committedj  but  was  in  force  at  the  time  of  the 
trial. 

At  the  trial  the  only  proof  offered  of  the  proclamation  of  the 
parish  of  Shankhill  was  a  printed  paper  purporting  to  be  the 
'*  Dublm  Gazette  "  of  Friday,  15th  of  September,  1857,  containing 

(a)  Beportad  by  W.  Mulhollavd,  Esq., 
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what  purported  to  be  the  proclamation  of  the  Lord  Lieutenant 
and  Privy  Council  of  Ireland,  declaring  that  from  and  after  that 
day  the  Peace  Preservation  Act  (Ireland),  1856,  should  be  in 
force  in  and  for  the  parish  of  Shankhill.  This  paper  purported  to 
be  ^^  printed  and  published  at  the  Dublin  Gazette  office,  No.  87, 
Abbey-street,  by  Alexander  Thom  &  Co.,  Nos,  87  and  88,  Middle 
Abbey-street,  in  the  parish  of  St.  Thomas,  in  the  city  of  Dublin." 
But  it  did  not  purport  to  be  printed  by  the  Queen  s  printers  or 
printer.  Under  the  title  **The  Dublin  Gazette^  were  the  words 
published  by  authority,"  but  it  did  not  purport  to  be  by  the 

Queen's  authority." 

SulUvan^  Solicitor-General,  and  Barry ^  Q.C.,  for  the  Crown. 

Norwood  and  C  L,  H.  Joy^  for  the  prisoner. 

MoNAHAN,  C.J. — We  are  clearly  of  opinion  that  this  paper  is 
not  receivable  as  evidence  of  the  proclamation.  In  the  case  of 
Rex  V.  HoU  (5  T.  R.  436),  to  which  we  were  referred,  the  Gazette 
was  received,  because  it  purported  to  be  printed  by  '^  the  King's 
printer."     And  the  reason  of  the   ruling   there   was,   that   the 

Eublication  of  documents  purporting  to  be  by  Royal  authority, 
ut  which  were  not  so  published,  is  a  misdemeanor,  and  the  Court 
was  bound  to  presume  against  the  commission  of  such  an  offence. 
But  no  such  reason  applies  here.  This  does  not  purport  to  be  of 
Royal  authority  in  any  way,  or  by  the  Queen's  printer.  There  is 
no  evidence  that  this  was  the  Dublin  Gazette^  in  which  Acts  of 
State  are  usually  published,  nor  was  any  evidence  offered  as  to 
what  '^  the  authority "  mentioned  in  the  document  was.  The 
mere  fact  of  the  publisher  stating  that  he  published  by  '*  authority  " 
does  not  amount  to  a  misdemeanor,  and  therefore  does  not  bring 
the  case  within  Rex  v.  Holt. 

Conviction  quashed. 
Attorney  for  the  Crown,  Hamilton. 
Attorney  for  the  prisoner,  J.  McLean. 


Rko. 

V. 
RoBBUT 

Wallace. 

1866. 
Evidence, 
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COURT  OF  QUEEN'S  BENCH. 

November  20,  1866. 

(Before  Whiteside,  C.J.»  O'Brien,  Fitzgerald^  and 

George^  JJ.) 

Beg.  (Plaintiff)  in  error  v.  Maria  Fox  (Deft.)  in 

ERROR,  {a) 

Subsequent  felany-^MiUciken  sentence. 

The  prisoner  had  been  convicted  on  an  indictment  charging  a  previous 
conviction  and  subsequent  felony  under  24  ^  25  Vict,  c,  96,  s.  1 1 6, 
and  sentenced  by  mistake  to  five  year^  penal  servitude^  seven  years 
being  the  minimum  under  the  statute. 

Upon  writ  of  error y  by  the  Crown^  for  the  purpose  of  reversing  the 
judgment  and  passing  the  proper  sentence^  it  appeared  from  the 
record  that  the  provisions  of  the  statute  as  to  arraigning  the  prisoner^ 
Sfc.^  had  been  neglected : 

Heldy  that  these  provisions  were  material.     Conviction  quashed. 

THIS  was  a  writ  of  error  issued  at  the  instance  of  the  Crown, 
and  directed  to  the  Chairman  and  Justices  of  Quarter  Sessions 
for  the  county  of  Cavan. 

The  record  and  proceedings,  as  furnished  by  the  clerk,  were,  as 
far  as  material,  as  follows : — 

**  County  of  Cavan  1  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  J  oath,  say  and  present  that  Maria  Fox,  on  the 

1 6th  day  of  April,  in  the  year  of  our  Lord  1866,  at  Ballyjames- 
dufF,  iu  the  county  of  Cavan,  feloniously  did  steal,  take  and  carry 
away  from  the  person  of  Philip  Geherty  certain  money  of  the 
moneys,  goods,  and  chattels  of  the  said  Philip  Geherty,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity. 
And  the  jurors  aforesaid  do  further  say  and  present  that  heretofore, 
to  wit,  at  a  General  Quarter  Sessions  of  the  peace,  held  at  Bailie- 
borough,  in  the  county  of  Cavan,  on  the  24th  day  of  June,  in 

(a)  Reported  bj  W.  Mulhollavu,  Eiq.,  B«rriiUr-A(-Ij>w. 
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the  year  of  our  Lord  ISSS,  Maria  Fox  was  then  and  there  eon-       Bso. 
yicted  of  felony,  and  which  oonyiction  is  still  in  full  force,  strength,    ||^,a]['  jq^ 
and  effect,  and  not  in  the  least  reversed,  annulled,  or  made  void.       ..... 

And  afterwards,  to  wit,  at  the  same  General  Quarter  Sessions  of  1^9 
the  peace  of  our  said  Lady  Victoria,  the  Queen,  holden  at  Cavan,  jy^T 
on  the  18th  day  of  June,  m  the  year  of  our  Lord  1866,  before  the  takm 
said  Loftus  Henry  Bland  and  other  said  justices  of  our  said  Lady 
the  Queen,  and  others  their  fellows  aforesaid,  came  the  said  Maria 
Fox  in  her  own  proper  person,  under  the  custody  of  Benjamin 
Samuel  Adams,  sheriff  of  the  said  county,  to  whose  custody  the 
said  Maria  Fox  was  before  that  time  committed ;  and  being  brought 
to  the  bar  of  the  Court  here  in  her  proper  person,  and  having 
heard  the  indictment  aforesaid  read,  and  forthwith  demanded  of 
and  conceminff  the  felony  in  the  indictment  aforesaid  above 
specified,  and  charged  how  she  would  acquit  herself  thereof,  the 
said  Maria  Fox  said  she  was  not  guilty  thereof,  and  for  good  and 
for  ill  she  put  herself  upon  the  county ;  and  Patrick  Caffery  being 
then  and  there  the  deputy  clerk  of  the  peace  for  the  said  county 
of  Cavan,  who  prosecuted  for  the  said  Lady  Victoria,  the  Queen, 
in  this  behalf.  Whereupon  the  said  sheriff  of  the  county  of  Clivan 
is  by  the  Court  here  commanded  that  he  cause  immediately  to 
come  before  the  said  Loftus  Henry  Bland  and  the  justices  of 
her  said  Lady  the  Queen  above-named  and  others  their  fellows 
aforesaid,  twelve  honest  and  lawful  men  of  the  body  of  the  said 
county,  and  so  forth,  by  whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  of  no  affinity  to  the  said  Maria  Fox, 
to  recognise  upon  their  oaths  whether  the  said  Maria  Fox  be 
guilty  of  the  premises  in  said  indictment,  or  any  part  thereof, 
above  specified  or  not,  because  as  well  the  said  Patrick  Caffery, 
who  prosecutes  for  our  said  Lady  the  Queen,  in  this  behalf  as 
aforesaid,  as  the  said  Maria  Fox,  hath  put  himself  on  that  jury ; 
and  the  jurors  of  that  jury  by  the  said  sheriff  of  the  said  county 
for  this  matter  empanelled  and  returned,  being  called  upon, 
thereupon  came ;  and  thereupon  [^here  follows  the  jurors*  names^ 
others  aforesaid  of  the  jurors  being  called,  come,  and  in  due  form 
of  law  are  sworn  on  the  said  jury.  And  the  said  jurors  of  the 
said  jury  selected  and  sworn  to  speak  the  truth  concerning  the 
premises  upon  their  oaths,  do  say  upon  their  oath  that  the  said 
Maria  Fox  is  guilty  of  the  felony  in  the  said  indictment  above 
specified,  in  manner  and  form  as  by  the  said  indictment  therein 
contained  above  against  her  is  alleged  and  was  convicted  before 
for  a  felony,  upon  which  it  is  demanded  of  the  said  Maria  Fox 
whether  she  has  anything  to  say  for  herself  why  judgment  should 
not  be  proceeded  on  against  her  on  the  verdict  aforesaid,  who 
replies  nothing  further  than  she  has  before  said.  Whereupon  all 
and  singular  the  premises  beine  seen  and  fully  understood  by  the 
said  Loftus  Henry  Bland  and  the  justices  and  their  fellows  afore- 
said, assigned  to  keep  the  peace  of  our  said  Lady  Victoria  as 
aforesaid,  and  here  assembled  at  a  General  Quarter  Sessions  of 
the  peace  aforesaid,  it  is  considered  by  the  Court  here  that  the 
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^*®'        Said  Maria  Fox  should  undei^  penal  servitade  for  five  years^  to 
Mabia  Fox.  be  computed  from  the  time  of  the  conyiction  as  aforesaid. 
—  **  Patrick  Cafpert, 

^-  "  Deputy  Clerk  of  the  Peace,  County 

Praeiie^Mi^  of  Cavau."        (Seal.) 

Error  was  assigned  by  the  Crown,  for  that  the  prisoner  having 
been  indicted  for  and  found  guilty  of  a  previous  conviction  and  a 
subsequent  felony  within  the  meaning  of  the  27  &  28  Vict,  c  47, 
and  by  the  judgment  above  was  sentenced  to  five  years'  penal 
servitude,  whereas  seven  years  was  bv  law  the  least  sentence  of 
penal  servitude  that  coula  be  awarded  in  such  a  case ;  and  it  was 
prayed  that  the  Court  would  reverse  or  annul  the  judgment  and 
pronounce  the  proper  sentence  upon  the  said  Maria  Fox  present 
m  Court,  or  to  remit  the  record  and  the  prisoner  to  the  said  Court 
of  Quarter  Sessions,  in  order  that  such  Court  might  pronounce 
the  proper  judgment. 

LoTigfieldj  Q.C.,  for  the  Crown. 

Barlow,  for  the  prisoner. — The  record  is  now  before  the  Court, 
and  the  Court  cannot  go  behind  it  to  know  what  was  done  other 
than  appears  on  the  face  of  it.  The  prisoner  has  a  right  to  the 
benefit  of  all  substantial  defects  in  it,  although  it  has  been  obtained 
by  the  Crown.  There  is  a  more  serious  defect  here  than  the  error 
in  the  sentence,  and  which  cannot,  like  that  error,  be  rectified. 
It  appears  from  the  record  that  the  provisions  of  24  &  25  Vict, 
c.  96,  s.  116,  have  been  omitted.  The  proper  course  in  such  cases 
is  to  arraign  the  prisoner  on  so  much  only  of  the  indictment  as 
relates  to  the  subsequent  ofience,  and  the  evidence  on  this  only 
submitted  to  the  jury  in  the  first  instance.  If  the  prisoner  is 
found  guilty  of  the  subsequent  ofience,  then,  and  then  only,  is  he 
to  be  asked  as  to  previous  conviction.  The  object  is  clear ;  it  is  to 
prevent  the  jury  being  prejudiced  in  their  finaing  by  the  previous 
conviction,  whereas  the  Legislature  only  wished  it  to  be  taken  into 
account  in  the  sentence.  There  is  nothing  on  this  record  to  show 
that  this  was  done ;  on  the  contrary,  it  appears  that  the  prisoner 
was  arraigned  on  both  parts  of  the  indictment  at  once ;  the  jury 
were  charged  to  inquire  if  the  prisoner  was  guilty  of  the  ^'  premises 
or  any  part  thereof^  and  the  verdict  is  guilty  of  "  the  felony  in  the 
indictment  above  specified."  This  might  be  either  the  previous 
or  subsequent  felony.  It  is  clear  that  tne  provisions  of  the  statute 
were  neglected,  to  the  prejudice  of  the  prisoner. 

Lonrijieldf  Q.C.,  in  reply. — The  record  is  made  up  in  the  old 
form  and  is  not  very  clear,  but  there  is  a  substantial  compliance 
with  the  statute  shown.  It  is  the  subsequent  felony  which  is 
spoken  of  as  "  the  felony,'*  and  upon  that  only  was  the  opinion  of 
the  jury  taken  in  the  first  instance.  After  the  finding  of  the  jury 
on  "  the  felony  "  is  nddcd  the  separate  finding  and  "  was  convicted 
before  for  a  felony." 

Whiteside,  C.J.  —  We  should  have  exercised  at  once  the 
power  which  we  undoubtedly  possess  to  amend  the  record  in  the 
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case  by  increasing  the  sentence  passed  on  the  nrisoner  from  five       ^■<'* 
years  to  seven ;  but,  upon  inspecting  the  recora,  it  appears  to  us   ^^m^  pox. 

that  the  section  (116)  of  the  24  &  25  Vict.  c.  96,  regulating  the        

proceeding    upon    indictment    for  an   offence    subsequent    to  a       ^^^^- 
previous  conviction,   has  not   been  complied  with.     The   indict- jy.^^^_ 3^^. 
ment  charges,  as  directed  by  the  Act,  both  the  previous  conviction  taken  imumce. 
and  subsequent  offence.     But  the  record  states  that  the  prisoner 
was  brought  to  the  bar,  and,  ^*  having  heard  the  indictment  afore- 
said read,"  was  arraigned  upon  it,  and  she  was  '^  demanded  if  she 
was  guilty  of  the  felony  in  the  indictment  aforesaid  charged  and 
specified,"  and  then  the  jury  were  charged  to  inquire  whether  the 
prisoner  ''  be  guilty  of  the  premises  m  said  indictment  or  any 
part  thereof."    The  only  meaning  of  all  this  must  be  that  the 
whole  indictment  was  read  in  presence  of   the  jury,  and  the 
prisoner  arr^gned  upon  it,  and  the  whole  indictment  sent  to  the 
jury  to  be  inquired  into  in  both  parts,  at  the  same  time  in  direct 
violation  of  sect.  116  of  the  statute,  which  directs  that  the  prisoner 
shall  be  arraigned   ^^  upon  so  much  only  of   the  indictment  as 
charges  the  subsequent  offence ;  and,  if  he  plead  not  guilty,  or  if 
the  Court  shall  order  a  plea  of  not  guilty  to  be  entered  on  his 
behalf,  the  jury  shall  be  charged  to  inquire  in  the  fiist  instance 
concerning  such  subsequent  offence  only ;  and  if  they  find  him 
guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall  then,  and  not 
before,  be  asked  whether  he  has  been  previously  convicted  as 
alleged  in  the  indictment,"  and  then  it  provides  for  a  finding  of 
the  jury  on  the  previous  conviction.     The  importance  of  attending 
closely  to  the  provision  of  the  statute  is  pointed  out  by  the  very 
learned  editor  of  **  Russell  on  Crimes,"  Mr.  Greaves,  in  his  note 
upon  this  section  (Russell  on  Crimes,  4th  edit.  vol.  2,  p.  48).     He 
says  that  this  enactment  was  intended  to  prevent   the  previous 
conviction  being  '^  mentioned  even  by  accident  before  a  verdict  of 
guilty  of  the  subsequent  offence  was  delivered."     If  this  were 
not  attended  to  a  fair  trial  could  not  be  secured  for  the  prisoner. 
I  remember  a  case  where  the  jury  were  a  long  time  in  deliberation 
over  the  offence  charged,  and  when  at  last  they  brought  in  a 
verdict  of  guilty,  and  were  directed  to  inquire  into  the  previous 
conviction,  the  foreman  said,  ^^  Oh,  whv  were  we  not  told  of  that 
at  first,  it  would  have  saved  us  a  worla  of  trouble  I "    In  Reff.  v. 
Clarke  (1  Dears.  C.  C.  198),  Lord  Campell  says:  **The  statement 
of  a  previous  conviction  is  not  properly  matter  of  charge,  as  it  is 
not  to  be  laid  before  the  jury  to  induce  them  to  convict."     As  we 
must  infer  from  this  record  that  the  provisions  of  the  Act  have  not 
been  complied  with,  the  indictment  must  be  quashed. 

O'Brien,  J. — ^There  was  no  power  to  prove  the  previous  con- 
viction except  by  statute;  the  provisions  of  the  statute  must, 
therefore,  be  rigidly  observed. 

Fitzgerald  and  George,  JJ.,  concurred. 

Conviction  quoihed. 

Attorney  for  the  Crown,  •/.  Mostyn. 

Attorney  for  the  prisoner,  J.  Barlow. 
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COURT  FOB  CROWN  CASES  RESERVED. 

April  17  and  18,  and  May  18,  1867. 

(Before  Whitesidb,  O.J.,  Monahan,  C.J.,  Pigott,  C.B., 
Keooh,  O'Brien,  Fitzgbbald,  O'Hagak  and  Geobge,  J  J.» 
FiTZGEBALD,  HuGHES  and  Deaby,  BB.) 

Reg.  v.  Stephen  Joseph  MEANY.(a) 

Treason-felony — Jurisdiction, 

The'  defendant  was  indicted  for  treason'felony  under  \\  Vict,  c.  18. 
Some  of  the  overt  acts  laid  were  conspiracies  to  effect  the  treasonable 
intent  charged.  The  venue  in  the  margin  of  the  indictment  teas  '*  the 
county  of  the  city  of  Dublin^^  and  the  trial  tooh  place  in  that  county. 
No  overt  act  of  the  treasonable  compassing  was  proved  to  have  been 
personally  done  by  the  defendant  within  the  venue^  nor  did  he  appear 
to  have  been  within  the  realm  at  the  time  of  the  doing  of  any  of  the 
overt  acts  laid.  But  overt  acts  were  laid  and  proved  as  done  within 
the  venue  by  members  of  a  treasonable  conspiracy  extending  over 
America  and  Ireland,  of  which  the  defendant  (who  was  a  British 
subject)  was  proved  to  have  been  an  active  member  in  America 
before  and  at  the  time  of  the  doing  of  these  acts : 

Held^  that  there  was  jftrisdiction  in  the  ordinary  Court  of  Commission 
of  Oyer  and  Terminer  for  the  county  of  the  city  of  DiUfUn^  to  try 
the  prisoner,  as  the  responsibility  of  the  plaintiff  for  the  acts  cfhie 
co'conspirators  made  their  acts  his  acts,  so  as  to  satisfy  the  common 
law  rule  that  the  offence  must  be  proved  where  the  venue  is  laid, 

Pigotty  C,B,f  CyBrien  and  O^Hagan,  JJ.j  and  Fitzgerald,  B,,  dissentient 
tibus, 

THE  defendant  in  this  case  was  tried  at  the  Commission  Court 
for  the  county  and  county  of  the  city  of  Dublin,  on  the 
16th  of  February,  1867.  The  indictment  charged  the  defendant  in 
three  counts  with  the  several  felonies  of  compassing— 

(1.)  To  depose  the  Queen  from  the  honour  and  Royal  name  of 
the  Crown  of  the  United  Kingdom ; 


(a)  Reported  bj  W.  Mulhollavd,  Eaq.,  fiarrisier-ftt-L«w. 
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(2.)  To  levj  war  against  the  Queen  in  Ireland  in  order  to  com-        ^^' 

pel  her,  by  foroe,  to  cnange  her  counseU ;  STSPHior 

(3.)  To  stir  up  foreigners  by  force  to  invade  Ireland ;  Josbfh 

And  of  uttering  the  said  several  compassings  by  certain  overt  Mbakt. 
acts  alleged  in  uke  indictment,  some  of  which  were  conspiracies  to       1957. 
effect  the  several  objects  aforesaid.  — 

In  the  indictment  the  same  overt  acts  were  charged  in  each  ^^!^^^^^^^^ 

count.  VmuiM. 

The  venue  in  the  indictment  was  the  '^county  of  the  city  of 
Dublin,'*  and  the  indictment  did  not  charge  the  felonies  or  any  of 
them  to  have  been  committed  without  the  realmu  The  defendant 
pleaded  "  Not  guilty." 

Sufficient  evidence  was  given  on  the  part  of  the  Crown  that  the 
defendant  was  an  active  member  of  an  association  in  the  United 
States  of  America  called  the  Fenian  brotherhood,  having  for  its 
objects  the  several  objects  stated  in  the  indictment;  that  the 
defendant  was  bom  in  Ireland  and  was  a  subject  of  the  Crown  of 
the  United  Eangdom ;  that  there  existed  in  Ireland  an  association 
which  bore  a  sizmlar  denomination  to  that  of  the  said  association  in 
America,  and  having  the  same  objects,  and  that  the  two  were  con- 
nected as  parts  of  one  and  the  same  societv.  Sufficient  evidence 
was  also  given  of  acts  of  members  of  tne  said  association  in 
Ireland,  not  named  in  the  indictment,  in  promotion  of  the  several 
objects  aforesaid  and  done  within  the  county  of  the  city  of  Dublin 
to  sustain  some  of  the  overt  acts  chained  in  the  indictment,  sup- 
'posing  them  to  have  been  the  acts  of  the  defendant  himself^  and 
that  the  persons  by  whom  the  said  acts  were  done  were,  in  the 
doing  thereof,  conspirators  with  the  defendant  to  effect  the  several 
objects  aforesaid. 

But  no  evidence  was  given  on  the  part  of  the  Crown  or  other- 
wise, save  as  aforesaid,  of  any  acts  done  by  the  defendant  himself 
in  Ireland,  or  that  the  defendant  was,  antecedent  to  his  appre- 
hension and  arrest  in  Ireland,  at  any  time  during  the  existence  of 
the  said  association,  either  in  America  or  Ireland. 

The  defendant  was  arrested  in  England,  and  thenceforth  con- 
tinued in  custody  till  the  time  of  his  trial,  and  was  in  custody  in 
the  county  of  the  city  of  Dublin  at  the  time  of  the  first  sitting  of 
the  Commission  Court,  and  thenceforth  until  and  at  his  triaL 

Upon  this  evidence  the  case  was  sent  to  the  jury,  who  convicted 
the  aefendant  The  questions  reserved  for  the  consideration  of  the 
Court  were  two : 

(1.)  Whether  the  said  Commission  Court  had  jurisdiction  to 
try  the  defendant  for  the  said  alleged  felonies  or  any  of  them. 

(2.)  Whether  the  judge  was  right  in  directing  the  jury  that 
there  was  evidence  on  which  they  might  find  that  some  or  one  of 
the  said  alleged  overt  acts  were  or  was  done,  and  the  said  felonies 
committed,  by  the  defendant  in  the  county  of  the  city  of  Dublin. 

MoUojf  ( 0*Loghlen  with  him),  for  the  prisoner. 

The  jurisdiction  for  trying  offences  at  common  law  was  that 
the  offence  must  have  been  committed  in  the  county  from  which 
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B«o.        the  jury  was  taken :  (2  Hale,  P.  C.  163 ;  2  Hawkins,  P.  C.  8th 

StJhbw     ®^*^»  ^^^  5   ^  ^^^^'  ^^  5   ^'^  ^-  Gough,  2  Douglas,  790  ;  Bex  v. 

Joseph       Stainbury^  Leigh  &  Cave,  C.  C.  128.)     And  if  it  appeared  on  not 

^ii^^^'      guilty  pleaded  that  the  offence  had  been  committed  in  another 

jQgy        county,  the  prisoner  should  be  acquitted :  (2  Hawkins,  P.  C.  301.) 

'  The  offence  must  not  only  have  been  b^un,  but  completed 

Treason-fOonif  within  the  county  where  commenced :  (I  East,  P.  G.  361 ;  Danbt/*s 
"^"^^^  ca^^,  1  Hale,  P.  C.  652,  426 ;  Fuhoood^s   case,  Cro.  Car.  488.) 
So  also  if  begun,  and  not  completed,  on  the  high  seas  or  in  a 
foreign  country :   (1  Hawkins,  P.  C.  93.) 

These  defects  have  been  remedied  in  the  case  of  most  offences  by 
statutes,  but  the  statute  remedying  the  defect  in  the  case  of 
treason  is  only  partid  in  its  effect.  33  Geo.  3,  c.  45  (Irish), 
regulates  the  tnal  of  persons  committed  outside  the  realm,  and 
provides  that  such  offences  may  be  tried  by  Special  Commission, 
or  at  the  bar  of  the  Queen's  Bench.  High  treason  then  was  only 
triable  by  Special  Conmiission,  or  at  the  bar  of  the  King's  Bench. 
There  are  several  cases  where  this  course  was  pursued: — Story^s 
case  (3  Dyer,  298  a,  1  St  Tr.  1087) ;  Duke  of  Norfolk's  case 
(I  St  Tr.  958);  Campion's  case  (l  StTr.  1050);  Lord  Bay's  case 
(3  St  Tr.  483);  Vaughan'scase  (13  St  Tr.  486);  fV.  Stone's  case 
(25  St  Tr.  1155 ;  6  T?.  R.  527);  IV.  Jackson's  case  (25  St  Tr.  783). 
Therefore,  if  the  present  offence  is  triable  under  the  provisions 
of  the  statutes  regulating  trials  for  high  treason  committed  out- 
side the  realm,  there  was  no  jurisdiction  in  the  ordinary  Com- 
mission Court. 

The  Treason -Felony  Act,  however,  under  which  the  prisoner  is 
indicted  (1 1  &  12  Vict  c.  12),  contains  no  provisions  for  trial  of  the 
offence,  and  therefore  it  is  still  subject  to  the  rules  of  the  common 
law.  The  next  question  is.  Where  was  the  offence  committed  ? 
By  14  &  15  Vict  c.  100,  sect.  23  (Roscoe,  4th  Edit  p.  954),  the 
indictment  is  to  be  taken  as  if  the  offence  took  place  where  the 
venue  is  laid.  It  is  legally  impossible  that  this  offence  could  have 
been  committed  as  charged  in  the  indictment  The  overt  acts 
laid  in  the  indictment  are  some  of  them  personal  acts  done  by  the 
prisoner  in  America,  and  the  remainder  are  charges  of  conspiring 
with  other  persons  for  treasonable  purposes.  We  are  entitled  to 
disregard  the  personal  acts,  as  they  clearly  do  not  constitute  an 
offence  triable  here  at  common  law.  The  only  means  of  proving 
an  act  done  in  America  is  to  establish  an  overt  act  within  the 
realm  first,  and  then  the  foreign  acts  come  in  as  evidence.  But  it 
is  said  that  the  manifestations  laid  by  conspiracy  bring  the  offence 
within  the  jurisdiction,  for  that  the  acts  of  co-conspirators  in 
Dublin  are  to  be  taken  as  the  acts  of  the  prisoner,  and  that  the 
conspiracy  so  proved  manifests  the  compassing.  But  in  order  to 
use  the  acts  of  co-conspirators  here  against  the  prisoner,  you  must 
assume  the  conspiracy  to  exist,  which  is  the  very  thing  to  be 
proved.  [Fitzgerald,  B. — You  say  the  Crown  confounds  the 
overt  act  of  the  conspiracy  with  the  overt  act  of  the  felony  ?] 
Yes.     [Whiteside,  C.J. — The  case  states  that  a  conspiracy  or 
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association  had  been  proved  to  exist  in  America  in  connection        ^x^* 
with  a  similar  one  here.]      The  judge  had  no  authority  to  receive     stbphbh 
evidence  of   acts  done   in  America,  to  prove   the  conspiracy.      Joseph 
Mulcahy*s  case  (I  Ir.  Rep.  Q,  B.  12)  decided  that  conspiracy  is  a      M«^. 
good  overt  act  of  treason,  but  to  prove  conspiracy  here  you  must        ^gg; 

go  to  America,  and  that  is  not  to  be  permitted,  for  the  vision  of        

the  Court  is  limited  to  this  country  until  an  overt  act  is  proved  ^^^^^^^^^ 
within  the  country  :  {Butler^s  casCy  3  Inst.  113.)  The  offence  here  ^Pehn^, 
is  created  by  statute.  It  is,  perhaps,  not  clear  whether  the 
overt  act  is  part  of  the  offence  or  not.  But  it  is  submitted  that,  on 
the  construction  of  the  statute,  it  is  part  of  the  offence.  But  how- 
ever that  may  be,  the  defendant  id  equally  out  of  the  jurisdiction. 
If  the  overt  act  is  part  of  the  offence,  then  the  offence  was  not 
committed  wholly  in  the  county.  If  it  be  not  part  of  the  offence, 
no  part  of  the  offence  was  committed  in  the  county.  Assuming 
that  a  conspiracy  had  been  legally  proved,  it  cannot  aid  the  indict- 
ment here,  which  is  for  felony.  The  acts  of  co-conspirators  have 
never  been  attempted  to  be  given  in  evidence  to  prove  a  felony, 
butonlvin  treason  and  misdemeanor:  (1  East,  P.  C.  97;  Kelyng 
19.)  In  treason  and  conspiracy  all  are  principals,  and  therefore 
all  alike  liable.  But  this  is  felony,  and  he  is  only  an  accessory 
before  the  fact,  and  the  acts  done  in  the  venue  cannot  be  regarded 
as  his. 

Chatterton  (Attorney-General),  Warren  (Solicitor-General), 
Lonafield,  Q.C.,  Murphy^  Q.C.,  and  J.  P.  Hamilton^  for  the  Crown. 
— Treason  is  triable  in  any  county  where  an  overt  act  is  proved : 
(1  East,  P.  C.  102;  1  Hale,  P.  C.  107.)  A  conspiracy  is  established 
as  existing  between  the  defendant  in  America  and  persons  in 
Dublin.  By  the  ordinary  doctrine  of  conspiracy  the  acts  of 
co-conspiracy  must  be  deemed  his  acts.  The  overt  act  of  con- 
spiracy charged  must  therefore  be  taken  as  committed  by  the 
defendant  in  Dublin.  If  this  is  not  treason  it  is  felony,  and  the 
prisoner  may  be  tried  as  an  accessory  before  the  fact,  and  by 
11  &  12  Vict.  c.  46,  8.  1,  and  24  &  25  Vict.  c.  94,  s.  57,  he  is 
liable  to  be  tried  in  all  respects  as  a  principal.  [Fitzqebald,  B. 
— That  only  means,  you  mav  find  him  guilty  as  a  principal  ceteris 
paribus;  but  it  does  not  alfect  the  law  of  venue.  Besides,  he 
cannot  be  an  accessory  unless  the  acts  are  not  his,  and  the 
jury  were  told  that  the  acts  were  his.  The  jury  have  found 
that  he  is  a  principal]  The  overt  act,  however,  is  all  that 
is  necessary  to  consider  on  the  question  of  venue.  Whether  or 
not  it  is  part  of  the  offence  does  not  affect  the  question.  The 
prisoner  is  to  be  considered  as  actually  himself  committing  the 
acts  done  in  the  county  of  Dublin  by  his  co-conspirators,  and 
the  law  of  venue  is  satisfied  if  the  acts  prove  the  guilt  of  the 
prisoner. 
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1867.  Oeoboe,  J.  (after  statinff  facts,  &c.) — The  Court  has  now  to 

consider  on  these  facts  whether  the  judges  had  jurisdiction  to  try 

^^JJ^J^i^lI  the  defendant,  and  whether  there  was  evidence  of  an  overt  act 
-^Vtmm,  done,  and  a  felony  committed  by  the  defendant  in  the  county  of 
the  city  of  Dublin,  either  in  his  own  person  or  by  others  for  whose 
acts  he  can  be  made  responsible.  It  is,  in  fact,  a  question  of 
venue,  whether  the  felonies  charged,  and  the  overt  acts,  or  any  of 
them  sustaining  the  same,  were  done  or  committed  by  the  defen- 
dant in  the  county  of  the  city  of  Dublin ;  if  they  were,  the  venue 
is  rightly  laid.  I  think  they  were  so  committed ;  that  the  felonies 
or  conspiracies  were  manifested  by  overt  acts  done  by  persons 
within  the  county  of  the  city  of  Dublin,  for  whose  acts  the  defen- 
dant was,  as  a  co-conspirator,  responsible,  and  whose  acts  became 
in  law  his  acts ;  that  the  Court  therefore  had  jurisdiction,  and  that 
the  defendant  was  rightly  convicted  of  conspiracy  within  the  juris- 
diction* I  do  not  attach  much  importance  to  the  discussion  which 
took  place  as  to  whether  or  not  the  overt  act  is  part  of  the  offence, 
to  under  all  the  statutes  of  treason  the  conspiracy  is  nothing  of 
itself;  it  is  the  overt  act  which  is  evidence  of  the  intention  of  the 
heart,  and  it  is  to  the  overt  act  the  prisoner  must  apply  his 
defence.  By  7  &  8  Will.  3,  c  3,  s.  8,  no  overt  act  can  be  proved 
which  is  not  stated  in  indictment ;  but  any  number  of  overt  acts 
may  be  stated  and  proved,  and  for  the  purpose  of  venue,  at  least 
one  overt  act  must  be  proved  in  the  county  or  other  venue  where 
the  offence  is  laid.  Reg.  v.  Mulcahy  decides  that  conspiracy 
to  levy  war  was  a  sufficient  overt  act  in  support  of  an  indict- 
ment for  compassing  to  depose  the  Queen.  In  the  present 
case  sufficient  evidence  was  given  of  the  existence  of  a  con- 
spiracy— not  two  conspiracies,  but  one  and  the  same  conspiracy 
— ramifying  in  America  and  Ireland ;  that  the  defendant  was 
a  member  of  that  general  conspiracy  in  connection  with  the 
members  in  Ireland,  and  if  so,  the  defendant  became  respon- 
sible for  every  act  proved  to  be  done  in  furtherance  of  that 
conspiracy  in  Ireland  by  members  of  it,  whether  named  or  not  in 
the  indictment ;  their  acts,  in  fact,  became  the  act  of  the  defendant 
himself.  If  this  be  so,  the  defendant  is  responsible  here,  and  in  the 
eye  of  the  law  himself  actually  committed  the  overt  acts  proved 
against  any  of  his  co-conspirators;  the  offence  of  the  defendant 
was  therefore  committed  within  the  venue,  and  the  judges  had 
jurisdiction  to  try  it  under  the  ordinary  commission.  The  cases 
of  Rex  V.  Hardy  (1  East,  P.  C.  70),  Rex  v.  Stone  (6  T.  R.  627), 
Rex  V.  Brissac  (4  East,  164),  and  Rex  v.  Hon.  Roht  Johnson 
(6  East),  abundantly  establish  these  doctrines  and  apply  them  to 
treasons  and  misdemeanors,  and  there  is  no  reason  why  we  should 
refuse  to  apply  them  to  felonies  or  to  treason-felonies,  under 
11  &  12  Vict,  as  they  were  certainly  applied  to  conspiracies  to 
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murder  in  Ireland  when  a  statutable  felony.  This  view  which  I  have        ^■<^« 
taken  of  the  subject,  being  founded  on  the  doctrine  of  conspiracy,     stbphkii 
makes  it  unnecessary  to  discuss  the  elaborate  argument  of  the      Jotsra 

1>ri8oner's  counsel,  grounded  on  the  rule  that  a  crime  by  common       Mxavt. 
aw  must  be  tried  where  committed. 

O'Hagan,  J.,  was  of  opinion  that  the  question  should  be 
answered  in  the  negative.  JVeamm-felpy 

Deast,  B. — In  this  case  the  prisoner  has  been  tried  and  "^*'~**'** 
convicted  of  a  treason-felony  under  the  11  &  12  Vict  c.  13.  It 
appears  that  he  was  proved  to  have  been  a  member  of  a  treason- 
able association,  which  extended  through  various  parts  of  Ireland, 
and  amongst  the  rest  the  county  of  the  city  of  Dublin,  and  also 
through  varions  parts  of  the  United  States  of  America.  The 
prisoner  is  proved  to  have  been  actively  engaged  in  forwarding 
the  objects  of  that  conspiracy  in  America,  and  some  of  his  con- 
federates were  proved  to  have  been  similarly  engaged  in  the 
county  of  the  city  of  Dublin.  The  jury  were  told  that  they 
might  consider  the  acts  of  the  conspirators  done  for  the  purpose 
of  effecting  the  objects  of  the  conspiracy  within  the  county  of  the 
city  of  Dublin  as  the  acts  of  the  prisoner ;  upon  this  they  con- 
victed him.  The  correctness  of  that  direction  is  one  of  the 
questions  reserved.  I  think  it  was  quite  correct,  and  follows  from 
the  principle  of  the  law  of  conspiracy,  that  conspirators  are 
partners  in  crime,  and  each  has,  from  their  mutual  agreement, 
authority  to  affect  the  others  by  acts  done  in  pursuance  of  the 
conspiracy.  It  is  not  necessary  to  go  at  length  into  the  cases 
sustaining  this  principle.  I  may  refer  to  one,  however,  of  very 
high  authority,  Reff.  v.  fVm.  Stone  (6  T.  E.  527).  That  case 
has  since  been  repeatedly  acted  on  by  successive  judges  in  England 
and  Ireland,  and  appears  to  me  to  establish  the  correctness  of  the 
direction  given  to  the  jury  in  the  case  before  us.  If  so,  I  think 
it  follows  that  the  venue  in  the  indictment  was  rightly  laid  in  the 
county  of  the  city  of  Dublin,  and  that  the  judges  under  their 
ordinary  commission  had  Jurisdiction  to  try  the  prisoner  for  acts 
which  in  contemplation  of  law  were  his  acts,  which  for  that  reason 
were  received  in  evidence  against  him  without  objection,  and  if  ere 

f  roved  to  have  been  done  in  the  county  of  the  city  of  Dublin, 
f  authority  were  wanting  for  this,  it  is  to  be  found  in  Bex 
V.  BrUsac  and  Scott  (4  East,  164).  In  that  case  the  defendants, 
who  were  captain  and  purser  of  one  of  Her  Majesty's  ships,  were 
indicted  for  a  conspiracy  to  defraud  the  Queen  by  forging  accounts. 
The  accounts  were  forged  upon  the  high  seas,  but  were  sent,  when 
forged,  to  an  innocent  third  person  in  London,  who  obtained 
payment  of  them  from  the  Admiralty  in  Middlesex.  On  the  trial 
m  the  county  of  Middlesex,  it  was  contended  on  behalf  of  the 
prisoner,  that  as  the  offence  was  committed  on  the  high  seas,  he 
was  only  liable  under  the  Admiralty  commission,  directed  by  the 
provisions  of  28  Hen.  8,  c.  15  and  39  Geo.  3,  c.  33 ;  that  it  made 
no  difference  that  the  ultimate  object  and  completion  of  the  con- 
spiracy was  to  operate  on  shore,  as  all  the  acts  of  the  defendants 


512  CRIMINAL  LAW   CASB6. 

Kto.  themselves  which  constituted  the  conspiracy  were  committed  out 
&mmsK  ^^  ^^®  jurisdiction  of  the  common  law.  This  was  resisted,  on  the 
Joseph  ground  that  the  conspiracy  was  an  offence  not  merely  resting  in 
Meant,  the  mind,  but  shown  by  overt  acts,  and  that  the  delivery  of  the 
1867!  document  in  Middlesex  was  an  overt  act  of  the  conspiracy  suffi- 
— ^'  cient  to  entitle  them  to  lay  the  venue  in  that  county.  After 
7V«o»ofi-/efony  consideration,  it  was  held  that  the  objection  could  not  be  sus- 
"— pJwie*^  tained:  (see  judgment  of  Grose,  J.,  p.  171.)  Reff.  v.  Bowes  and 
others  is,  I  think,  a  clear  and  precise  authority  governing  the 
present  case.  Here  the  trial  proceeded  on  this  principle:  no 
proof  of  actual  conspiracy  embracing  all  the  individual  members 
was  given  in  Middlesex,  where  the  trial  took  place,  and  the  indivi- 
dual dealings  of  some  of  the  conspirators  were  wholly  confined  to 
other  counties.  StiU,  on  the  principle  of  the  law  of  conspiracy, 
the  locality  required  for  the  purpose  of  trial  was  held  to  be  satis- 
fied by  overt  acts  done  by  some  of  the  conspirators  in  the  county 
where  the  trial  was  had.  The  objection  in  that  case  is  precisely 
simitar  to  that  raised  here,  and  the  answer  given  by  the  Crown 
the  same,  viz.,  that  conspiracy  is  a  matter  of  inference  deduced  from 
certain  criminal  acts  or  the  parties  accused,  done  in  pursuance  of 
a  common  criminal  purpose,  and  that  the  crime  of  conspiracy  may 
be  tried  wherever  one  distinct  act  of  conspiracy  is  in  fact  com- 
mitted. It  was  argued,  however,  that  those  were  cases  where  the 
conspiracy  is  a  misdemeanor,  but  that  in  the  present  case  it  is 
a  felony.  I  am  unable  to  see  how  the  principle  of  law,  which  is 
founded  on  the  nature  of  the  crime  of  conspiracy,  can  be  afiected 
in  its  application  by  the  degree  of  guilt  of  the  particular  conspiracy 
charged.  The  community  of  guilty  purpose  is  the  foundation  of 
the  rule,  and  that  exists  in  all  cases  of  conspiracy.  But  if 
authority  were  wanted  for  its  application  to  a  felonious  conspiracy, 
it  is  to  be  found  in  Reff.  v.  DowUng  (3  Cox  Crim.  Cas.  515).  If, 
then,  the  acts  of  the  defendant's  co-conspirators  in  furtherance 
of  the  common  design  are,  in  contemplation  of  law,  his  acts,  and 
as  such  may  operate  to  cause  his  conviction,  they  may,  in  my 
opinion,  equally  operate  to  regulate  the  locality  in  which  that 
conviction  takes  place. 

Fitzgerald,  J. — It  seemed  to  me,  in  the  course  of  the  argument, 
that  Reg.  v.  Mulcahy  (1  Ir.  Rep.  Q.  B.  12)  went  a  considerable 
way  towards  deciding  this  case,  so  far  as  we  are  bound  by  the 
Court  of  Queen's  Bench.  If  conspiring  to  depose  the  Queen  is  a 
good  overt  act  of  treason,  and  if  the  defendant  here  had  so 
conspired  by  being  a  member  of  this  treasonable  conspiracy,  this 
appears  to  me  to  let  in  all  the  doctrines  of  conspiracy,  and 
amongst  them  the  doctrine  that  .every  man  entering  into  an  illegal 
confederacy,  knowing  its  objects  and  designs,  becomes  responsible 
for  all  done  by  his  brother  conspirators  to  the  same  extent  as  if 
they  were  his  own  acts.  It  appears,  then,  applying  that  doctrine 
to  the  present  case,  that  the  conspiracy  existed  in  Dublin,  and 
that  though  the  defendant  personally  bad  not  committed  any 
overt  act  in  the  city^  his  oo-conspirators  in  Dublin  had  done  so ; 
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the  case,  therefore,  appears  to  me  properly  triable  in  the  county  *«o. 
of  the  city  of  Dublin,  and  there  was,  I  think,  sufficient  evidence  stepheh 
to  show  jurisdiction  in  the  Court  It  has  been  pointed  out  that  Joseph 
the  statute  has  omitted  to  create  any  other  than  the  ordinary  Mkakt. 
common  law  tribunal;  the  compassing  may  be  within  the  realm 
or  without,  but  it  must  be  evidenced  oy  an  overt  act,  and  if  the 
defendant  is  not  properly  tried  here,  we  must  come  to  the  Treaton^filonsf 
conclusion,  which  we  should  not  do  unless  coerced,  that  the  ""f!!]^^'^ 
Legislature  has  made  the  compassing  abroad  a  felony,  but  left 
no  possible  tribunal  by  which  it  can  be  tried.  The  defendant 
might  be  abroad  and  have  set  the  conspiracy  at  work,  and,  if  not 
personally  present  in  the  country,  never  could  be  tried.  Nay, 
after  entertaining  this  design  abroad,  and  setting  it  in  motion  in 
the  city  of  Dublin,  he  might  afterwards  come  to  this  country, 
and,  provided  he  stayed  in  the  next  county,  he  never  could  be 
tried,  though  all  he  had  set  in  motion  was  being  done  in  an 
adjoining  county.  This  may  be  a  casus  omissus^  but  we  should 
not  hold  it  so  if  there  is  any  solution.  There  is  this  reasonable 
solution,  that  the  defendant  who  compassed  or  imagined  the 
design  may  be  tried  where  there  is  an  overt  act  indicating  that 
design,  and  for  which  he  is  responsible.  It  therefore  comes 
round  to  the  question  whether  the  doctrine  of  conspiracy  is 
applicable.  If  it  is,  the  act  of  the  conspirators  is  his  act,  and 
JSeff.  V.  Mulcahy  appears  almost  to  determine  that.  I  think,  there- 
fore, that  the  acts  of  conspiracy  in  the  county  -of  the  city  of 
Dublin  are  to  be  treated  as  the  acts  of  the  defendant ;  and  though 
his  imagining  was  abroad,  yet  when  he  acts  by  his  brother 
conspirators  m  the  county,  the  moment  he  becomes  amenable  he 
may  be  tried,  and  I  cannot' think  the  defendant's  personal  presence 
in  the  county  necessary. 
Fitzgerald,  B. — Several  matters  were  discussed  during  the 

Progress  of  this  case  which  appears  hardly  to  admit  of  controversy, 
t  appears  clear,  from  the  statute  itself,  that  certain  acts  declared 
by  11  Vict.  c.  12  (Treason-Felony  Act)  to  be  felony,  so  constitute 
felony  whether  committed  within  the  realm  or  without.  It  appears 
also  clear  that  the  entire  corpus  delicti  of  the  offences  charged 
against  the  defendant  has  been  established,  and  that  upon  evidence 
perfectly  legal  and  admissible.  Whether  the  overt  act  is  to  be 
considered  as  part  of  the  offence  or  not,  I  have  no  doubt  that 
whenever  in  the  case  of  any  such  felony  the  overt  act  alleged  is  a 
conspiracy  to  effect  the  intent  charged,  then  the  acts  of  other 
parties  may  be  given  in  evidence  for  the  purpose  of  proving  such 
conspiracy ;  and  when  agreement  between  them  and  the  defendant 
has  Seen  proved,  their  acts  are  to  be  considered  as  his  acts  for  the 
purpose  of  establishing  the  overt  act  charged  to  be  his  act.  And 
the  law  is  the  same  whether  the  indictment  be  for  treason-felony 
or  misdemeaour,  or  any  other  indictable  offence,  with  this  single 
limitation  (to  be  found  in  the  answer  to  the  third  question  proposed 
to  the  judges  of  the  House  of  Lords  in  The  QueerCs  case^  2  Brod. 
&  Bing.  302),  that  the  rule  relates  to  a  prosecution  for  any  crime, 
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^■o*        the  proof  whereof  consista  wholly  or  in  port  of  a  conspmu^  entered 

3,^^     into  by  the  party  then  indicted  and  under  triaL    Bot  the  qnestion 

JosBPu      is  not  whether  the  felony  was  committed  by  the  defendant  or  not, 

Meant,      or  whether  the  evidence  given  was  admissible  or  not ;  but,  in  what 

13^7        place  shall  the  felony  so  established  be  deemed  to  have  been  co»H 

mitted?     The  defendant  contended  that  if  the  felony  was  not 

^Jl^fJ^IJ^J?^  committed  in  the  county  of  Dublin,  the  case  could  not  be  tried  by 
rcmig*^  a  jury  of  that  county,  no  matter  how  clear  the  proof  of  the  offence 
may  be.    If  the  prosecutor  has  made  a  mistake  in  charging  (as  in 
fact  he  has  charged)  that  the  offence  was  committed  within  the 
county  of  Dublin,  and  in  trying  it  by  a  jury  of  that  county,  the 
defendant  is  clearly  entitled  to  avail  himself  of  this  mistake.     The 
question  is  one  entirely  arising  oat  of  the  British  law  of  venue ; 
and  I  fear  that  all  loffic  which  does  not  assume  as  premises  the 
rules  of  that  law,  or  which  disregards  those  rules,  is  merely  thrown 
away  in  discussing  this  question.     It  is  clear  from  the  case  stated 
that  no  act  personally  done  by  the  defendant  in  Ireland  was  in 
hctj  or  indeed  by  possibility  could  have  been,  proved  in  evidence 
against  him.     He  was  proved  to  have  been  a  conspirator  with  per- 
sons not  on  trial  with  him,  not  indicted,  or  even  named  in  the 
indictment,  in  the  doing  by  them  of  certain  acts  in  the  county  of 
the  city  of  Dublin,  which  if  they  can  be  deemed  his  acts  there,  not 
only  proves  the  offence  charged,  but  satisfies  the  allegation  that 
the  offence  was  there  committed  by  him.      But  the  complicity 
which  makes  their  acts  his,  though  it  was  proved  by  acts  done  by 
him  personally,  was  not  proved  by  any  act  done  by  him  personally 
in  the  county  of  the  city  of  Dublin.     Certain  general  rules  of  the 
law  of  venue  need  no  authority  to  be  cited  for  their  support.     A 
venue  must  be  laid  in  every  indictment.    The  trial  must  be  heard 
where  the  venue  is  laid,    ^y  the  14  &  15  Vict  c  100,  s.  23,  the 
venue  is  now  laid  by  naming  the  place  intended  for  trial  in  the 
margin  of  the  indictment.     The  cases  of  Beg.  v.  Sicwell  (5  Q.  B. 
44),    Rex  V.    Cannop  and  others  (4  Ad.  &   El.   942),  may  be 
referred  to  for  the  purpose  of  showing  the  importance  attributed 
to  these  rules,  and  the  strictness  with  which  tney  are  upheld  by 
late  decisions.     In  the  present  case  the  venue  laid  is  the  county 
of  the  dty  of  Dublin,  and  there,  and  there  only,  could  the  trial 
have  taken  place.     Another  general  rule  of  the  law  of  venue  is 
that  the  offence  must  be  proved  to  have  been  committed  within  the 
venue  laid  in  the  indictment,  or  the  prisoner  will  be  entitled  to  be 
acquitted  on  ^^  Not  guilty"  pleaded.    Statute  after  statute  has  been 
passed  from  the  time  of  Henry  VIII.,  in  order  to  remedy  mischiefs 
arising  in  peculiar  cases  from  this  rule,  leaving,  however,  the  rule 
untouched  in  the  cases  to  which  they  do  not  apply,  and  therefore 
this  rule  would  seem  to  require  no  authority  to  support  it     As  it 
appears  to  me,  however,  that  the  right  decision  of  the  real  ques- 
tion in  this  case  depends  on  the  extent  of  this  rule,  I  may  cite 
Bex  V.  Burdett(a  B.  &  Aid.  717;  4  B.  &  Aid.  95),  where  the 
rule  was  discussed  with  great  learning  and  ingenuity,  and  to  which 
I  shall  have  occasion  hereafter  to  refer  at  length.    The  meaning 
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of  the  rule,  as  I  understRiid  it,  is,  that  the  act  or  acts  of  the  cul-       ^'^^ 
prit  in  which  the  crime  charged  consists  mast  be  proved  to  have     i^iiBPinEM 
been  done  by  him  within  the  venue  laid.     In  the  treason  of  com-      Jossph 
passing*  the  king's  death  (under  the  stat  of  Edw.  3),  the  crime      Meant. 
consists  in  an  act  of  the  mind^  or  an  intent  only ;  some  act^  there-        ][^ 

fore,  by  which  the  intent  was  uttered  must  be  proved  to  have  been        

done  within  the  venue.  In  the  felony  of  bigamy  under  the  act  7W«o»-/afony 
of  Jac.  I,  and  the  corresponding  act  of  Car.  1  in  this  country,  vamtL^ 
the  act  in  which  the  crime  consisted  was  a  marriage^  and  that 
marriage — ^the  second  marriage — must  have  been  proved  to  have 
taken  place  within  the  venue.  In  the  misdemeanor  of  conspiracy, 
the  act  in  which  the  crime  consists  is  the  defendant's  agreement  with 
another  or  others ;  that  agreement  must,  I  apprehend,  be  proved  to 
have  been  made  by  the  defendant  within  tne  venue,  or  some  act 
done  by  the  defendant  within  the  venue,  in  pursuance  of  the  con- 
cert The  rule,  however,  only  extends  to  the  proving  as  done 
within  the  venue  the  mere  act  of  the  defendant  in  which  the  crime 
consists.  The  jury,  however,  are  not  only  not  excluded  from 
inquiring  into  any  fact  done  without  their  venue,  but  may  inquire 
into  facts  done  without  their  venue,  which  are  absolutely  essential 
to  show  that  the  act  done  by  the  defendant  within  their  venue  was 
a  crime.  In  treason  of  compaasing  the  Ws  death  with  overt  aot 
of  levying  war,  the  levying  war  by  the  defendant  must  be  proved 
by  some  overt  act  of  his  within  the  venue ;  but  the  intent  or  pur- 
pose for  which  the  war  was  levied,  which  is  essential  to  make  the 
act  an  act  of  treason,  may  be  proved  by  acts  outside  the  venue. 
In  the  felony  of  bigamy,  the  marrii^e  within  the  venue  is  only 
guilty  by  reason  of  a  subsisting  prior  marriage,  and  that  prior 
marriage  may  be  proved  as  having  taken  place  without  the  venue. 
Buttery* s  case^  mentioned  by  Abbott,  C.J.  in  4  B.  A  Aid.  179, 
is  another  instance  of  the  same  kind.  So  in  the  misdemeanor  of 
conspiracy,  though  the  concert  of  the  defendant  with  another  or 
others  must  be  shown  to  exist  by  some  act  or  acts  of  his  done 
within  the  venue,  all  that  is  essential  to  prove  the  guilty  concert 
may  be  proved  by  acts  of  the  defendant  outside  the  venue, 
and,  owing  to  the  general  principles  of  that  law  of  conspiracy, 
by  acts  of  conspirators  either  out  of  or  within  the  venue.  This 
qualification,  if  it  can  be  called  such,  is  shortly  but  intelligibly 
stated  by  Holroyd,  J.,  in  4  B.  &  Aid.  137.  It  will  not  aid  the 
cause  of  the  Crown  here,  for  while  it  supposes  the  act  of  the 
defendant  in  which  his  crime  consists  to  be  done  within  the  venue, 
the  objection  here  on  the  part  of  the  prisoner  is  that  no  act 
whatever  is  shown  to  have  been  done  by  him  within  the  venue. 
There  is  another  qualification  of  this  rule  mentioned  by  Abbott, 
C.J.,  in  Rer  v  Burdetty  under  which  Rex  v.  Bataes^  cited 
in  that  case  and  in  the  argument  before  us,  is  to  be  classed : 
^  Where  a  misdemeanor  is  composed  of  acts  in  different  counties, 
each  act  being  itself  a  misdemeanor^  it  is  wholly  triable  in  that 
county  wherein  any  criminal  part  was  committed":  (4  B.  &  Aid. 
pp.  175, 138.)    In  Rex  v.  Burdett^  the  whole  crime  charged  was  the 
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Rbo.        writing  and  publishing  a  libel^  the  writing  having  been  proved  in 

Stephen     ^^^  county  and  the  publishing  in  another^  the  majority  of  the 

josBPH      judges  considered  that  the  writing  alone,  at  least  if  followed  in 

^.fH^*      fact  by  a  publication,   was  a  misdemeanor,   distinct  from  the 

1867.        publishing,  and   of  which  there  might  be  a  conviction  on  the 

indictment,  and  the  publishing  another  offence;  and  the  whole 

^^^^^y  misdemeanor  charged,  being  a  compound  of  both,  was  properly 
— Femia.  proved  in  the  venue  where  the  criminal  part  of  writing  was  proved. 
The  judges  did  not  consider  this  rule  as  applying  to  felony^  but 
only  because  they  did  not  conceive  there  was  any  case  of  a  felony 
compounded  of  felonies,  such  as  the  freQentfeloniovs  conspiracy — 
the  overt  act  being,  as  I  conceive,  part  of  the  offence — under  the 
statute  of  11  Vict.  But  the  obiection  here  is  that  no  act  whatever 
is  proved  to  have  been  done  dy  the  defendant  within  the  venue. 
No  act  was  done  by  any  one  within  the  venue  under  which  there 
could  have  been  a  conviction  on  the  indictment,  the  acts  done 
within  the  county  are  the  acts  of  persons  not  even  named  in  it. 
This  case  is  not,  therefore^  within  the  qualification  sanctioned  hj 
Rex  V.  Bowes.  No  cdse  of  treason  has  been  cited  in  which  it 
has  been  attempted  to  satisfy  the  law  of  venue  by  proof  of  the 
acts  of  co-traitors  only  not  upon  their  trial  withm  the  venue; 
but  there  are  many  instances  in  which  the  attempt  was  not  made^ 
such  as  Lord  PrestorCs  case  (12  St.  Tr.  645).  Some  of  the  conse- 
quences resulting  from  the  doctrine  contended  for  by  the  counsel 
for  the  Crown  are  rather  startling.  If  for  the  purposes  of  the  law 
of  venue  the  acts  of  his  co-conspirators  in  Dublin  are  to  be 
considered  the  defendant's  acts  there,  it  seems  to  me  that  his  acts 
in  America  must  be  considered  as  their  acts  in  America,  and  they 
might  be  tried  for  treason  without  the  realm  in  Westminster  or 
any  venue  to  be  selected  by  the  Crown.  I  am  not  prepared  to 
adopt  this  consequence.  It  is  true  there  are  cases,  independent  of 
statutes^  in  which  the  law  of  venue  was  satisfied  by  a  constructive 
presence  of  the  defendant  vnthin  the  venue.  These  exceptions 
arise  from  what  is  or  what  was  the  law  of  principal  and  accessory. 
In  felony,  if  one  procured  the  deed  to  be  done  by  an  innocent 
agent,  and  was  not  present  at  the  doing  of  it,  he  was  considered  as 
constructively  present,  satisfying  the  law  of  venue,  as  otherwise  it 
is  clear  no  crime  would  have  been  committed  at  all.  This  was 
also  applied  to  misdemeanor  in  Rex  v.  Brissac  {supra).  But  as 
a  general  rule,  those  acts  which  would  make  one  an  accessory  in 
felony  are  considered  as  making  him  a  principal  in  misdemeanor 
(that  is,  one  present  at  the  conclusion  of  the  offence),  so  that^ 
whether  the  actual  doer  be  guilty  or  innocent,  the  law  of  venue  is 
satisfied  by  his  constructive  presence.  This  rule  is  applicable  to 
all  misdemeanor  as  such,  and  has  nothing  to  do  with  the  law  of 
conspiracy.  However,  the  stat.  24  &  25  Vict.  c.  94,  s.  1  (which 
provides  that  an  accessory  before  the  fact  '^  may  be  indicted,  tried, 
convicted  and  punished  in  all  respects  as  if  he  were  a  principid 
felon  "),  was  relied  upon  by  the  Crown  as  sustaining  the  conviction. 
It  is  said  the  case  shows  that  defendant  was  an  accessory  before 
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the  fact  to  the  felonies  committed,  and  therefore  he  might,  under       ^^' 
the  statute,  be  tried  in  the  venue  where  the  principals  might  have     swhen 
been  tried.     But  the  case  does  not  show,  nor  was  it  intended  to      Joskfh 
show,  any  such  thing ;  it  only  shows  that  the  defendant  and  other      Mbant. 
persons  in  the  county  of  the  city  of  Dublin  were  conspirators,  and        ^gg^ 

in  point  of  fact  no  question  was  ever  left  to  the  jury  to  say  if  there        

was  evidence  to  show  defendant  to  be  an  accessory  before  the  fact,  if  ^*?J!^*^ 
he  had  been  indicted  as  such.  The  only  other  argument  on  the  part  Vcmo.  " 
of  the  Crown  is  founded  on  a  dictum  of  the  Court  in  PUztfs  case 
(1  Leach,  151,  p.  168),  that  the  '*  species  of  treason  which  by  25 
£d.  3,  0.  2,  consists  of  adhering  to  the  king's  enemies,  might  be 
tried  before  stat.  35  Hen.  8,  within  the  kingdom,  by  the  rules  of  the 
common  law,  though  the  aid  and  comfort  was  afforded  without  the 
realm."  But  if  any  aid  was  to  be  derived  from  this  dictum,  the 
indictment  ought  clearly  to  have  followed  the  words  of  the  statute, 
and  charged  the  felony  to  have  been  committed  without  the  realm. 
But  there  is  no  rule  of  the  common  law  by  which  any  felony 
committed  without  the  realm  may  be  tried  in  the  place  where  the 
prisoner  is  at  the  time  the  commission  is  sitting  or  the  like ;  and  if 
any  jurisdiction  is  to  be  inferred  from  the  defendant's  act  without 
the  realm  being  made  a  felony  by  statute,  he  ought  to  be  charged 
with  that  act  so  as  to  enable  him  to  raise  the  question  of  juris- 
diction. On  the  whole  I  am  of  opinion  that  both  the  questions 
should  be  answered  in  the  negative. 

Hughes,  B.,  concurred  with  the  majority  of  the  Court  in 
upholding  the  conviction. 

O'Bbien,  J.,  agreed  with  O'Hagan^  J.  and  Fitzgerald,  B.  in 
holding  the  conviction  bad. 

Keogh,  J. — I  think  it  is  altogether  a  quebtion  of  venue.  The 
offence  charged  is  one  of  compassing,  which  must  be  manifested 
by  one  or  more  overt  acts.  The  only  mode  in  which  it  can  be 
localised  is  by  selecting  the  place  where  the  overt  acts  were  com- 
mitted. By  the  law  of  conspiracy,  the  overt  acts  were  committed 
by  the  prisoner  in  the  county  of  the  city  of  Dublin,  I  am  there- 
fore of  opinion  that  judgment  should  be  given  for  the  Crown. 

PiGOTT,  C.B. — I  cannot  say  that  I  feel  any  difficulty  in  this 
case  except  that  arising  from  the  circumstance  that  my  opinion 
differs  from  so  many  of  my  brothers  on  the  bench.  I  concur 
with  my  brother  O'Hagan^  Baron  Fitzgerald^  and  O'Brien,  and  it 
would  be  mere  pedantry  to  attempt  to  add  anything  to  their  judg- 
ments. I  will  therefore  sum  up  in  a  word  or  two  my  views  on  the 
subject.  First,  conspiracy  is  not  the  offence  charged;  next,  con- 
spiracy is  an  overt  act  of  the  offence  charged ;  next,  the  offence 
charged  is  that  of  compassing,  which  is  specified  in  the  indictment. 
Now,  assuming  prima  facie  that  conspiracy  is  a  good  overt  act 
of  the  compassing,  that  assumption  appears  to  me  conclusively 
rebutted  by  the  fact  that  the  prisoner  never  was  in  Ireland  at  all 
up  to  the  period  of  his  arrest,  never  was  within  the  venue  where 
the  acts  were  committed.  Now,  though  compassing  is  an  act  of  the 
mind,  it  is  not  a  physical  act,  it  is  not  an  act  to  be  done  at  all 
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except  penoDsUy ;  ftod  while  it  is  true  that  mnianauij  do,  and  often 
doeBy  an  act  by  deputy,  I  am  of  opinion  that  it  is  utterly  impoaaible 
jC^^     that  he  can  thmk  by  deputy.     The  overt  act  of  any  member  of 
"  the  conspiracy^  therefore,  though  it  would  be  proof  of  compajsaiog  by 

a  confederate,  is  only  proof  of  such  oompassing  in  the  place  where 
the  confederate  is  located ;  and,  bdng  of  that  opinion,  I  am  at  a 
TrtoMtm-fiUmff  lose  to  accept  the  proportion  that  an  overt  act  <rf  a  member  of  the 
^JmMMctitm  gmne  Conspiracy  as  tne  prisonercanattach  to  the  prisoner,  and  that 
it  can  be  said  that  he  committed  it  within  the  county  of  Dublin. 
The  crime  chained  against  the  prisoner  is  that  of  compassing,  and 
it  must  be  committed  within  the  county  where  the  venue  is  laid, 
and  if  he  cannot  think  where  he  is  not,  I  think  it  is  impossible  to 
sustain  the  indictment.  I  think,  therefore,  the  conviction  should 
be  Quashed. 

MONAHAK,  CJ. — I  must  confess  I  regard  this  case  as  one  of 
extreme  difficulty,  and  though  I  am  bound  to  express  the  opinion 
I  have  formed,  after  giving  the  case  all  the  consideration  m  my 

rwer,  I  must  say  that  opinion  is  not  quite  free  from  doubt, 
think  the  conviction  was  right,  and  I  must  give  my  judgment 
that  way.  This  is  a  case  of  a  person  committing  an  offence  in  a 
foreign  country ;  there  is  no  doubt  that  at  the  time  of  the  com- 
mitting of  the  oifence,  at  the  time  of  the  personal  compassing,  he 
was  not  within  the  county  of  Dublin.  But  still  it  occurs  to  me 
that  it  does  not  follow  that  he  cannot  in  point  of  law  be  convicted 
of  compassing  where  he  was  not  personally  present.  This  case  is 
a  very  important  one,  and  in  many  respects  a  new  one,  but  I 
think  the  case  of  Bex  v.  Wm.  Stone^  referred  to  by  Baron  Deasy, 
is  in  many  particulars  applicable  to  the  circumstances  before 
us.  In  that  case  the  defenoant  was  tried  in  the  Court  of  Queen's 
Bench  in  England  for  high  treason,  and  it  was  proposed  to  give 
in  evidence  a  letter  written  by  a  person  called  Jackson  in  Ireland, 
to  a  person  named  John  H.  Stowe  in  France,  both  of  whom  were 
proved  to  be  co-conspirators  in  the  treason  with  the  defendant. 
Mr.  Erskine  objected  to  the  reading  of  the  letter,  on  the  ground 
that  it  did  not  appear  it  had  ever  come  to  the  knowledge  of  the 
defendant,  and  insisted  that  nothing  should  be  given  in  evidence 
but  the  prisoner's  own  acts.  After  consideration.  Lord  Kenyon 
ruled  the  evidence  admissible,  and  said  that  the  letter  in  question 
affected  the  prisoner  just  as  much  as  if  it  was  his  own  act,  as  it 
was  done  by  co-conspirators  in  furtherance  of  the  common  object  of 
the  conspiracy.  In  Bex  v.  Boioes  {supra)  the  same  point  was 
decided^  but  it  was  not  the  only  one.  That  was  a  case  of  a  con- 
spiracy to  carry  off  the  Countess  of  Strathmore,  and  a  number  of 
persons  were  put  upon  trial,  as  it  appeared  that  some  carried  her 
through  one  county  and  some  through  another,  but  it  was  not 
alleged  that  any  of  the  parties  were  in  the  county  of  Middlesex, 
where  the  venue  was  laid.  In  addition  to  the  question  of  the 
prisoner's  responsibility  for  the  acts  of  his  co-conspirators,  there 
was  also  decided  the  second  question  whether  or  not  you  can  try 
himi  except  in  the  venue  where  the  acts  were  committed.    It  was 
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deoided  that  they  were  properly  tried  in  Middlesex,  f(N*  criminality  ^"^ 

might  be  placed   wherever  any  of  the  conspirators  were  at  the  stvvhbh 

commission  of  the  offence.     I  don't  think  however  this  rule  intelli-  Jossph 

gible,  except  on  the  principle  that  the  iict  of  one  conspirator  is  the  Mbawt. 

act  of  another,  not  only  for  the  purpose  of  criminality  for  laying  ^g^y 

the  venue,  but  for  any  other  purpose.  

Whiteside,  C.  J.,  concurred  with  the  majority  of  the  Court  ^!]T^JI^?^ 

Conviction  affirmed. 
Attorney  for  the  Crown,  Anderson. 
Attorney  for  the  Defendant,  J,  Lawless. 


— Feitiw. 


IPrelanI). 

COUNTY  OF  DUBLIN  SPECIAL  COMMISSION. 

ApHl  24,  1867. 

(Before  Whiteside,  C.J.,  Fitzgerald,  J.,  and  Deasy,  B.) 

Beg.  v.  Thomas  BnBKE.(a) 

Pleading — Indictment — Prctctice, 

An  allegation  thai  the  prisoner  indicted  for  high  treason  has  not  got  a 
true  copy  of  the  indictment  is  not  matter  for  a  plea,  but  only  a  ground 
for  an  application  for  a  postponement  of  the  trial. 

The  copy  of  the  indictment  furnished  to  the  prisoner  need  not  contain  a 
copy  of  the  indorsement  of  the  finding  of  the  grand  jury  in  order  to 
satisfy  the  statute. 

The  Act  authorising  Quakers  to  make  an  affirmation  instead  of  an  oath 
(1^2  Vict.  c.  77)  applies  to  Ireland. 

It  is  no  ground  of  challenge  to  the  array ^  that  the  justices  have  omitted 
the  duties  prescribed  by  the  Jury  Act  {Ireland)  as  to  making  out  lists 
of  names,  S^c,  for  the  jury  book,  and  thai  the  sheriff"  has  summoned  the 
jury  from  a  jury  book  so  improperly  made.  Challenge  to  the  array 
is  only  where  the  sheriff  has  been  guUty  of  wilful  default,  and  the 
summoning  (^  the  jury  is  a  duty  purely  ministerial. 

IN  this  case  the  prisoner  was  indicted  for  high  treason.     The 
indictment   having   been    read    in   the    usual    way,    and  the 
prisoner  arraigned, 

G'Loghleny  for  the  prisoner,  applied  to  have  the  finding  on  the 

(a)  Reported  by  W.  MyjUBOLUkifD,  Es^.,  Bimriatof^At-Law. 
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B>^*        except  persooally ;  and  while  it  is  true  that  a  man  may  do»  and  o£ten 

SwHBM     doeB,  an  act  by  deputy,  I  am  of  opinion  that  it  is  utterly  impossible 

J06ICPH      that  he  can  think  by  deputy.     The  overt  act  of  any  member  of 

Mkaht.      the  conspiracy,  therefore,  though  it  would  be  proof  of  compassing  by 

^^        a  confederate,  is  only  proof  of  such  compassing  in  the  place  where 

the  confederate  is  located ;  and,  being  of  that  opinion,  I  am  at  a 

Treaton-fshi^  loga  to  accept  the  proposition  that  an  overt  act  of  a  member  of  the 
^"^^"vmm^  same  conspiracy  as  tne  prisonercanattach  to  the  prisoner,  and  that 
it  can  be  said  that  he  committed  it  within  the  county  of  Dublin. 
The  crime  charged  against  the  prisoner  is  that  of  compassing,  and 
it  must  be  committed  within  the  county  where  the  venue  is  laid, 
and  if  he  cannot  think  where  he  is  not,  I  think  it  is  impossible  to 
sustain  the  indictment.  I  think,  therefore,  the  conviction  should 
be  Quashed. 

M0NAHAN9  C.J. — I  must  confess  I  regard  this  case  as  one  of 
extreme  difficulty,  and  though  I  am  bound  to  express  the  opinion 
I  have  formed,  after  giving  the  case  all  the  consideration  in  my 

rwer,  I  must  say  that  opinion  is  not  quite  free  from  doubt, 
think  the  conviction  was  right,  and  I  must  give  my  judgment 
that  way.  This  is  a  case  of  a  person  committing  an  offence  in  a 
foreign  country ;  there  is  no  doubt  that  at  the  time  of  the  com- 
mitting of  the  offence,  at  the  time  of  the  personal  compassing,  he 
was  not  within  the  county  of  Dublin.  But  still  it  occurs  to  me 
that  it  does  not  follow  that  he  cannot  in  point  of  law  be  convicted 
of  compassing  where  he  was  not  personally  present.  This  case  is 
a  very  important  one,  and  in  many  respects  a  new  one,  but  I 
think  the  case  of  Bex  v.  Wm,  Stone,  referred  to  by  Baron  Deasy, 
is  in  many  particulars  applicable  to  the  circumstances  before 
us.  In  that  case  the  defenoant  was  tried  in  the  Court  of  Queen's 
Bench  in  England  for  high  treason,  and  it  was  proposed  to  give 
in  evidence  a  letter  written  by  a  person  called  Jackson  in  Ireland, 
to  a  person  named  John  H.  Stowe  in  France,  both  of  whom  were 
proved  to  be  co-conspirators  in  the  treason  with  the  defendant. 
Mr.  Erskine  objected  to  the  reading  of  the  letter,  on  the  ground 
that  it  did  not  appear  it  had  ever  come  to  the  knowledge  of  the 
defendant,  and  insisted  that  nothing  should  be  given  in  evidence 
but  the  prisoner's  own  acts.  After  consideration.  Lord  Kenyon 
ruled  the  evidence  admissible,  and  said  that  the  letter  in  question 
affected  the  prisoner  just  as  much  as  if  it  was  his  own  act,  as  it 
was  done  by  co-conspirators  in  furtherance  of  the  common  object  of 
the  conspiracy.  In  Bex  v.  Bowes  {supra)  the  same  point  was 
decided,  but  it  was  not  the  only  one.  That  was  a  case  of  a  con- 
spiracy to  carry  off  the  Countess  of  Strathmore,  and  a  number  of 
persons  were  put  upon  trial,  as  it  appeared  that  some  carried  her 
through  one  county  and  some  through  another,  but  it  was  not 
alleged  that  any  of  the  parties  were  in  the  county  of  Middlesex, 
where  the  venue  was  laid.  In  addition  to  the  question  of  the 
prisoner's  responsibility  for  the  acts  of  his  co-conspirators,  there 
was  also  decided  the  second  question  whether  or  not  you  can  try 
him,  except  in  the  venue  where  the  acts  were  committed.    It  was 
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decided  that  they  were  piroperly  tried  in  Middlesex,  for  oriminalit j  ^"^ 

might  be  placed  wherever  any  of  the  conepiratorB  were  at  the  sto^hbh 

commission  of  the  offence.     I  don't  think  however  this  rule  intelli-  Josbpr 

gible,  es^ept  on  the  principle  that  the  iict  of  one  conspirator  is  the  Mrant. 

act  of  another,  not  only  for  the  purpose  of  criminality  for  laying  ^^ 

the  venue,  but  for  any  other  purpose.  — 

Whit£SU>£.  C.  J.,  concurred  with  the  majority  of  the  Court  Trmtonr-fiionsf 

Conviction  affirmed.  "''— • 
Attorney  for  the  Crown,  Anderson. 
Attorney  for  the  Defendant,  J.  Lawless, 


IPrelanD. 

COUNTY  OF  DUBLIN  SPECIAL  COMMISSION. 

April  24,  1867. 

(Before  WfiiT£8iD£,  C.J.,  Fitzgerald,  J.,  and  Deast,  B.) 

Beg.  v.  Thomas  B0BK£.(a) 

Pleading — TndictmefU — Practice, 

An  allegation  that  the  prisons  indicted  for  high  treason  has  not  got  a 
true  copy  of  the  indictment  is  not  matter  for  a  plea,  but  only  a  ground 
for  an  application  for  a  postponement  of  the  trial. 

The  copy  of  the  indictment  furnished  to  the  prisofier  need  not  contain  a 
copy  of  the  indorsement  of  the  finding  of  the  grand  jury  in  order  to 
satisfy  the  statute. 

The  Act  authorising  Quakers  to  make  an  affirmation  instead  of  an  oath 
(1^2  Vict,  ell)  applies  to  Ireland. 

It  is  no  ground  of  challenge  to  the  array ^  that  the  justices  have  omitted 
the  duties  prescribed  by  the  Jury  Act  {Ireland)  as  to  making  out  lists 
of  names,  S^c,  for  the  jury  book,  and  thai  the  sheriff'  has  summoned  the 
jury  from  a  jury  book  so  improperly  made.  Challenge  to  the  array 
is  only  where  the  sheriff  has  been  guilty  of  toilful  default,  and  the 
summoning  of  the  jury  is  a  duty  purely  ministerial, 

IN  this  case  the  prisoner  was  indicted  for  high  treason.     The 
indictment   having   been    read    in   the    usual    way,    and  the 
prisoner  arraigned, 

O^Loghleuy  for  the  prisoner,  applied  to  have  the  finding  on  the 

(a)  ^eportad  by  W.  MVJUBOLLAin>,  Esq.,  BiunriBter-At-Law. 
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indictment  read  hj  the  Clerk  of  the  Grown^  as  being  an  essential 
part  of  the  indictment. 

After  considerable  discussion, 

0*Loffhlen  cited  Bex  v.  Ford  ( Yelverton's  Rep.  99) :  Per 
Curiam,  "  the  indorsement  is  parcel  of  the  indictment  and  the  per- 
fection of  it,  and  the  Court  sent  for  the  indictment  cum  omnibus 
qu(B  tangwnty  and  the  indorsement  touches  it  principally,  for  it  is 
the  life  of  it" 

The  Attorney-General,  though  not  acquiescing  in  the  argument^ 
consented  to  have  the  indorsement  read,  and  it  was  read  accord- 
ingly by  the  Clerk  of  the  Crown. 

Butt^  Q.C,  on  behalf  of  the  prisoner,  applied  to  haye  the  cap- 
tion of  the  indictment  amended.  The  indictment  states  in  the 
caption  ^'  upon  the  oaths  and  affirmations  of  Phineas  Kiall,"  and  so 
on,  '^  good  and  lawful  men  of  the  county  aforesaid,  then  and  there 
sworn  and  charged  to  inquire  on  behalf  of  the  body  of  the 
county."  And  then  the  indictment  goes  on  to  state  that  these 
''found  upon  their  oaths  and  affirmations."  I  wish  to  raise  the 
question  whether  the  juror  who  was  affirmed  was  properly  affirmed. 
I  cannot  do  so  here  because  it  is  stated  that  they  were  all  sworn 
and  all  affirmed.  A  plea  in  abatement  to  raise  the  question 
whether  they  were  properly  affirmed  would  be  met  by  the  record 
in  that  way. 

The  Attorney- GeneraL — This  form  is  settled  by  authority. 
Baron  Alderson  directed  that  the  caption  should  be  in  this  form 
where  a  member  of  the  Society  of  Friends  made  the  affirmation : 
{Anon.  9  C.  &  P.  78.) 

The  CouBT  refused  to  amend  the  caption. 

The  prisoner,  being  called  upon  to  plead,  tendered  the  following 
plea: 

''  And,  now,  &c.,  and,  haying  heard  the  said  indictment  read^ 
says  that  he  ought  not  to  be  compelled  to  answer  the  same, 
because  he  says  that  indictment  contains  the  finding  thereof  by 
the  said  jurors  in  the  words  and  figures  following  ^  True  bills  for 
self  and  fellow  jurors;  Phineas  Biall,  foreman.'  And  the  said 
Thomas  Burke  says  that  the  said  finding  is  a  material  and 
necessary  part  of  the  said  indictment ;  and  the  said  Thomas  Burke 
says  that  a  printed  paper  purporting  to  be. a  true  copy  of  the 
whole  of  the  said  indictment  was  deliyered  to  him  ten  days 
before  this  day,  to  wit,  on  Thursday,  11th  April,  1867;  and  the 
said  Thomas  Burke  saith  that  no  other  document,  paper,  or 
writing,  being  or  purporting  to  be  a  copy  of  the  said  indictment, 
containing  the  said  words  or  any  part  thereof,  or  of  the  said  finding, 
was  at  any  time  before  this  day  delivered,  given,  received,  shown 
to,  or  seen  by  him  the  said  Thomas  Burke ;  and  the  said  Thomas 
Burke  says  that  the  said  printed  paper  bo  delivered  to  him  as 
aforesaid  does  not  contain  or  set  forth,  nor  has  it  indorsed 
thereon,  or  written  or  printed  therein  or  thereon,  the  said  finding, 
or  the  said  words  '  true  bills  for  self  and  fellow  jurors,  Phineas 
Biall,  foreman,'  or  any  of  them,  and  this,  &c. ;  and  therefore  he 
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prays  judgment,  and  that  he  might  not  be  compelled  now  to        ^^^* 
answer  the  said  indictment,  and  so  forth."  Thomas 

Btittf  Q.C. — We  put  this  in  as  a  declinatory  plea.     If  the  Court      burkb. 
decides  not  to  receive  this,  then  we  will  put  in  a  plea  in  abate-        — * 

ment  to  the  same  e£Fect.     This  does  not  ask  that  the  indictment ' 

should  be  quashed  as  a  plea  in  abatement  would,  but  only  asks  a  pUading^ 
postponement.  Tt^idmmtr- 

The  Attomey-General — This  declinatory  plea,  as  it  is  called,  is  -'^**^' 
not  known  to  the  law.  If  the  allegation  is  correct  that  a  true 
copy  of  the  indictment  has  not  been  furnished  to  the  prisoner,  his 
course  is  to  apply  by  motion  for  a  postponement  of  the  triaL 
{Frosfs  case,)  rf either  should  this  plea  be  received  as  a  plea  in 
abatement,  because  it  would  have  the  effect  of  quashing  what  is 
admitted  to  be  a  perfectly  good  indictment 

Butty  Q.G. — A  plea  to  this  effect  was  received  as  a  plea  in 
abatement  in  Beg.  v.  WilUam  Smith  O'Brien.  It  is  true  this  may 
be  done  by  motion  in  the  first  instance,  as  was  done  in  that  case ; 
but,  after  refusal  of  the  motion  for  a  postponement,  the  judges 
there  received  the  plea  as  a  plea  in  abatement,  in  order  that  it  may 
appear  on  the  record.  But  we  have  also  a  right  to  put  in  this 
plea,  which  is  not  a  plea  in  abatement,  but  a  plea  asking  that  we 
should  not  be  called  on  to  plead.  We  may  claim  in  a  plea  this 
right  derived  under  the  statute. 

Whiteside,  C.  J.— In  the  case  referred  to  in  England  the  matter 
was  solemnly  argued,  and  the  Court  were  unanimously  of  opinion 
that  this  was  only  ground  for  a  motion  to  postpone  the  trial,  and 
not  for  a  plea.    I  don't  think  OBrxerCs  case  an  authority  against  it. 

BuUj  Q.C. — ^That  being  your  Lordship's  view,  I  withdraw  the 
plea. 

Butty  Q.C.,  then  moved  to  postpone  the  trial  on  the  ground 
that  the  prisoner  has  not  got  a  copy  of  the  whole  indictment. 
The  Stat.  17  &  18  Vict.  c.  26  extends  to  Ireland  the  provisions 
of  7  Anne,  c.  21,  s.  11.  Until  then  the  law  on  this  point  in 
Ireland  was  regulated  by  5  Geo.  3,  c.  21,  but  the  words  relating 
to  this  point  are  nearly  the  same  in  both  statutes.  The  statute  of 
Anne  recognises  the  existing  law  as  contained  in  the  7  Will.  3, 
but  enacts  that  the  names  of  witnesses  and  jurors  shall  also  be 
given.  The  words  of  the  stat.  7  Will.  3  are  therefore  to  guide 
us  now,  and  they  are  that  the  '*  prisoner  shall  get  a  true  copy  of 
the  whole  indictmenty  but  not  the  names  of  the  witnesses ;"  that  is, 
the  witnesses  on  the  back  of  the  indictment.  The  inference  is 
that,  if  the  statute  had  not  excepted  them,  the  indorsement  of  the 
witnesses'  names  would  have  been  included  under  the  words  the 
"  whole  indictment,"  and  therefore  so  would  the  finding,  which  is 
also  part  of  the  indorsement.  This  is  not  a  copy  of  an  indictment 
at  all  which  we  have  got,  it  is  only  a  copy  of  the  bill.  The  finding 
is  what  makes  the  distinction ;  Rex  v.  Ford  (Yelverton,  p.  99) 
decides  this. 

The  Attomey^GeneraL — This  motion  is  untenable  whether  you 
regard  the  spirit  or  the  letter  of  the  act  of  Parliament     The 
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-obJMt  of  tbe  act  is  that  the  prisoner  shali  get  a  copy  of  the 
document  to  which  he  is  to  plead.  The  bill  is  Jiot  an  indictment 
ttill  it  is  found ;  and  when  the  document  is  given  to  the  prisoner, 
qua  copy  of  the  indictment,  that  fact  is  a  plain  and  clear  notifi- 
cation to  the  prisoner  that  the  document  handed  to  him  is  a  copy 
M$admff^  of  that  which  was  made  into  the  thing  it  purports  to  be — an 
indictment — by  the  finding  of  the  grand  jury  upon  it.  But  that 
ifi  not  all,  for  a  copy  of  the  caption  has  been  furnished  to  the 
prisoner,  which,  in  point  of  fact,  constitutes  the  only  record  of 
this  Court  which  makes  the  document  an  indictment.  It  is  a 
mistake  to  suppose  that  the  indorsement  '*A  true  bill,"  &c., 
forms  any  portion  of  the  record  of  this  Court.  These  words  are 
never  sent  up  on  a  writ  of  error.  The  fact  of  the  |;rand  jury 
having  indorsed  the  bill  is  what  authorises  the  officer  to  enter  the 
finding  on  the  record ;  and  the  fact  of  the  finding  is  evidenced  on 
the  record  by  the  caption.  The  caption  expands  into  a  l^al 
form,  the  fact  of  the  true  bill  having  been  found.  The  prisoner 
has  got  a  copy  of  the  caption,  whi<m  is  that  part  of  the  record 
which  evidences  that  act  of  the  grand  jury  which  turned  this 
bill  into  an  indictment.  [Here  the  Attomey-Qeneral  was  stopped 
by  the  Court.] 

Dawsey  Q.C. — The  caption  is  no  part  of  the  indictment,  and  its 
being  furnished  to  us  does  not  help  the  matter.  The  caption  may 
contain  the  same  information  as  the  indorsement,  but  it  will  not 
supply  the  defect  that  a  part  of  the  indictment  *^  the  life  of  it,"  as 
said  in  Rex  v.  Ford  {supra\  has  been  omitted.  It  is  one  thing  to 
give  a  man  the  same  information  he  would  have  if  he  got  the 
copy;  it  is  another  to  give  him  the  copy  itself  to  which  he  is 
entitled  by  law. 

Whiteside,  C.J. — We  think  the  objection  unsustainaUe,  and 
must  refuse  the  application. 

BuU^  Q.C.,  then  tendered  the  plea  again  as  a  plea  in  abate- 
ment, citing  Rex  v.  O^Brien  as  a  precedent. 

The  Attamey^GeneraL — It  was  there  only  received  as  a  matter 
of  convenience,  and  almost  by  consent. 

Whit£8ID£,  C.J. — We  cannot  receive  the  plea,  but  will  give 
Mr.  Butt  an  opportunity  hereafter  of  endeavouring  to  induce  us 
to  reserve  the  point  for  the  Court  of  Criminal  Appeal. 

BiLtty  Q.C.,  then  tendered  a  plea  in  abatement,  on  the  ground 
that  two  of  the  grand  jurors  who  found  the  bill  of  indictment  had 
not  been  sworn,  but  merely  affirmed,  and  that  therefore  the  bill 
was  found  by  two  persons  unsworn. 

The  Attomey^General  contended  that  the  plea  should  not  be 
received.  It  contradicts  the  record,  and  is  not  a  plea  in  abate- 
ment. 

Butty  Q.C.— That  is  ground  for  demurrer. 

Whiteside,  C.J. — We  shall  receive  this  plea. 

BiUty  Q.C.— The  question  we  wbh  to  raise  is.  Does  the  act  of 
Parliament  authorising  the  affirmation  of  Quakers  apply  to  Ireland 
(1  &  2  Viot  G.  77)?     We  ccmtend  it  does  not.     It  is  true  Ireland 
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18  not  -excluded ;  but  there  is  great  doubt  whether^  irom  the  word- 
ing of  the  aoty  it  extende  to  Ireland  ;  (see  Gabbett'e  **  Criminal      

Law  of  Ireland,"  vol.  2,  p.  475,  note.)  Bvm 

WHiT£SiD£y  C. J« — We  have  not  a  shadow  of  doubt  the  act 
applies  to  Ireland,  and  we  give  iudgment  for  the  Crown.  

O'LoghleHj  for  the  prisoner,  then  handed  in  a  challenge  to  the  Phadmg^ 
array. — It  was  to  the  effect  that  at  the  special  sessions  for  the 
county  of  Dublin,  held  for  the  purpose  of  assisting  the  sheriff  in 
framing  the  jurors'  book  for  the  year  1867,  pursuant  to  the  pro- 
visions of  the  Jury  Act  (Ireland)  (4  WilL  4,  c.  91,  s.  ^),  there 
were  laid  before  the  justices  certain  lists  of  names,  in  pursuance 
of  the  provisions  of  the  statute,  but  that  said  lists  purported^  to 
cootain  only  the  names  of  persons  qualified  to  serve  on  juries, 
arranged  in  alphabetical  order,  and  not  classified  according  to  rank 
and  property.  That  the  justices  corrected  and  signed  such  list 
acconiing  to  the  statute,  and  delivered  same  to  the  clerk  of  the 
peace.  That  no  general  list  was  made,  nor  did  they  compare  one 
general  list  with  the  high  constable's  list.  That  no  general  Ust 
was  delivered  to  the  sheriff.  That  the  clerk  of  the  peace  has  not 
made  out  one  general  list  from  the  said  lists.  That  the  outgoing 
sheriff  did  not  nand  to  the  incoming  sheriff  any  book  contaimng  a 
eeneral  list.  That  some  unknown  person  copied  the  lists  so  made 
mto  a  book,  the  names  not  beiDg  arranged  according  to  rank  and 
property,  but  alphabetically.  That  the  names  contained  in  this 
are  not  contained  in  any  book  for  1866.  That  there  is  no  book 
for  1867  in  existence,  and  no  other  book  containing  one  general 
list  of  persons  qualified  according  to  law.  To  this  a  counter-plea 
was  put  in  by  the  Crown.  It  stated  that  *^  the  sheriff  had  arrayed 
the  said  panel,  and  returned  the  said  jurors  from  a  book  delivered 
to  him  by  the  said  Edward  Wingfield  Verner,  being  his  next  pre- 
decessor in  office,  which  book  was  delivered  to  the  said  Edward 
Wingfield  Yerner  as  the  jurors'  book  for  the  year  1867  by  the  said 
clerk  of  the  peace ;  and  that  there  was  not,  nor  is  there,  any  other 
jurors'  book,  nor  any  book  purporting  to  be  a  jurors'  book,  for  the 
year  1867 ;  and  that  the  said  panel  was  arrayed,  and  the  said 
jurors  were  returned  by  the  sheriff  indifferently,  and  without 
favour  or  affection,  and  without  any  default  on  the  part  of  the 
sheriff."  The  prisoner,  by  way  of  replication,  said  that  the  book  in 
the  counterplea  mentioned  did  not  contain,  or  purport  to  contain, 
any  general  list  of  jurors,  revised  and  corrected  by  the  justice  as 
directed  by  the  statute,  and  that  the  sheriff  thereupon,  improperly 
and  of  his  own  wrong,  and  in  default  of  his  duty,  arrayed  the  panel 
for  the  said  book. 

This  replication  was  demurred  to  on  the  part  of  the  Crown. 

The  Attorney- General  for  the  demurrer. — This  caption  attempts 
to  bring  in  an  allegation  of  default  on  the  part  of  the  sheriff  which 
they  know  to  be  necessary  to  sustain  the  challenge  to  the  array. 
But  the  default  is  only  alleged  to  consist  in  taking  the  names  from 
a  book  which  does  not  comply  with  the  requirements  of  the 
statute.     The  question,  therefore,  is  this :  Is  it  a  good  ground  of 
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challoDge  to  the  array  that  in  a  book  which  has  been  returned  to 
the  sheriff  the  requirements  of  the  act  of  Parliament  have  not 
been  observed?  The  sheriff  is  not  boand  to  attend  to  the  order  he 
receives  the  names  in.  It  is  not  his  duty  to  make  these  barony 
lists  into  one  general  list.  And  therefore  there  is  no  ^^  indifference 
or  default  in  the  sheriff,"  which  is  the  only  ground  of  challenge  to 
the  array  allowed  by  the  English  law:  (Tyndal,  L.C.J.,  in 
O^Connelfs  case,  11  CI.  &  Fin.  247;  also  Lord  Lyndhurst,  at 
p.  323 ;  Hayes'  Crim.  Law,  442 ;  Gabbett's  Orim.  Law,  387.) 

Butt,  Q.C.,  contra, — There  is  legal  default  alleged  here  against 
the  sheriff.  The  act  is  perfectly  clear  on  this  point.  The  sheriff 
is  bound  to  take  the  names  from  the  jurors'  book  of  1867,  and  if 
there  is  no  book  for  1867  (as  we  allege)  he  is  bound  to  take  them 
from  the  book  for  1866.  No  matter  how  unintentional,  if  the 
sheriff  makes  a  mistake  in  point  of  law,  the  challenge  can  be  sus- 
tained. It  was  the  duty  of  the  magistrates  to  make  out  a  general 
list  with  the  names  arrayed  according  to  property  and  hand  them 
to  the  clerk  of  the  peace.  As  they  failed  to  do  so,  the  sheriff  was 
bound  to  treat  the  book  made  out  from  the  baronial  lists  as  a 
nullity,  and  go  back  to  the  jurors'  book  for  1866. 

Whiteside,  C.J. —  This  challenge  cannot  be  sustained.  The 
sheriff  has  no  control  over  the  matters  directed  to  be  done  by  the 
justices,  all  which  have  been  omitted  here.  The  prisoners  cannot  be 
prejudiced  by  the  omission  to  classify  the  names  according  to 
property,  because  he  has  a  distinct  ground  of  challenge  by  any 
juror  for  want  of  the  proper  qualification.  The  judges  in 
O'Connell's  case  laid  down  what  I  believe  to  be  the  principle  of 
the  law,  that  no  ground  for  challenge  to  the  array  exists  where  the 
sheriff  has  not  been  guilty  of  a  fault.  Where  merely  ministerial 
duties,  such  as  that  in  the  present  case,  have  not  been  complied 
with,  it  ifl  no  ground  for  challenge:  {Beff.  v.  Conrahy^  1  Cr.  and 
Dix.  56 ;  Fogarty  v.  The  Queen,  10  Ir.  Law  Rep.  53 ;  Beg.  v.  Bea, 
9  Ir.  Jur.  N.S.  221.) 

Fitzgerald,  J. — There  were  two  duties  cast  on  the  justices, 
one  quasi  judicial,  that  of  making  out  the  baronial  lists,  and  the 
other  purely  ministerial,  that  of  making  out  a  general  list  according 
to  the  rank  and  property  of  the  jurors.  If  the  first  duty  was  not 
performed,  the  act  supplies  the  remedy  by  application  to  the 
Queen's  Bench.  In  performing  the  second  duty  there  would  be 
some  diflSculty,  and  it  is  admitted  it  was  not  done  here.  If  the 
sheriff  had  rejected  this  book,  styled  "The  Book  of  1867,"  it  would 
have  been  a  good  ground  of  challenge,  because  it  is  clear  to  my 
mind  that  the  sheriff  would  not  be  justified  in  going  into  the 
question  as  to  which  book  he  was  to  adopt* 

Deasy,  B.,  concurred,  and 

Judgment  was  given  for  the  Crown. 
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NORFOLK  CIRCUIT. 

Winter  Assizbs. 

{Before  Willes,  J.) 

Oakham,  February  28,  1867. 

BbQ.  v.  SP£NCER.(a) 

Manslaughter — Negligence — Medical  man — Administering  poison   by 

mistake. 

On  an  indictment  for  manslaughter  against  a  medical  man,  for  adndn'^ 
istering  poison  by  mistake  for  some  other  drug,  the  prosecution  are 
bound  to  show  that  the  poison  got  into  the  mixture  in  consequence  of 
the  gross  negligence  of  the  prisoner ;  and  it  is  not  sufficient  to  show 
merely  that  the  prisoner,  who  dispensed  his  own  drugs^  supplied  a 
mixture  which  contained  a  large  quantity  of  poison.  The  jury  must 
be  satisfied  that  there  was  such  gross  and  culpable  negligence  as  would 
show  an  evil  mincL 

THE  prisoner,  a  duly  qualified  medical  man,  was  indicted  for 
the  manslaughter  of  Clara  Simpkin.  He  was  also  charged 
with  the  same  oiFence  on  the  coroner's  inquisition. 

Metcalfe  and  Graham  for  the  prosecution. 

BulweTj  Q.  C,  and  Palmer,  for  the  defence. 

The  prisoner  was  the  medical  attendant  of  the  deceased,  and  on 
terms  of  intimacy  with  her  and  her  husband.  On  the  day  of  her 
death,  her  husband  called  at  the  prisoner's  surgery,  and  received 
from  his  own  hands  a  bottle  of  medicine  directed  to  Mrs.  Simpkin. 
There  was  a  label  on  the  bottle  to  the  effect  that  three  table- 
spoonsful  should  be  taken  at  night.  Mr.  Simpkin  took  the 
medicine  home  to  his  wife,  who  observed  that  it  was  different  from 
what  she  had  had  before,  but  on  going  up  to  bed  she  took  a  dose 
of  it,  and  was  very  shortly  afterwards  seized  with  convulsions,  and 
exhibited  all  the  symptoms  of  having  been  poisoned  by  strychnia. 
In  less  than  an  hour  after  taking  tne  medicine  she  died.  The 
prisoner  was  sent  for,  and  said  that  she  had  died  of  heart  disease, 
and  on  being  told  that  she  had  said  that  she  wished  she  had  not 

(a)  Baported  by  W.  GaABAM,  Saq., 
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^■o.        taken  the  medicine^  he  eaid  that  it  was  only  a  tonic ;  and  on  the 
Spbngeb.     bottle  being  handed  to  him,  he  himself  took  a  dose  of  it.     He  was 

very  shortly  afterwards  seized  with  vomiting  and  convulsions,  and 

^^-  exhibited  all  the  appearances  of  poisoning  by  strychnine.  He, 
Manalaughur  however,  gradually  recovered.  The  result  of  the  analysis  of  the 
-^NegUgmux,  viscera  of  the  deceased  was  to  show  clearly  that  she  had  died  from 
the  effects  of  taking  a  large  quantity  of  strychnia,  and  the  bottle 
of  medicine  was  found  to  contain  about  thirty  grains  of  that  poison. 
The  prisooer  stated,  in  his  evidence  before  the  coroner,  that  the 
medicine  contained  eighty  grains  of  bismuth,  and  it  was  proved 
that  bismuth  was  a  powder  very  similar  in  appearance  to  strychnia. 
There  was  no  evidence  to  show  how  or  where  the  prisoner  kept 
his  drugs,  or  how  the  strvchnia  got  into  the  bottle,  but  it  was 
suggested  by  the  counsel  ior  the  prosecution,  that  the  fact  of  the 

Erisoner,  who  dispensed  his  own  medicines,  and  had  no  assistant, 
aving  sent  out  a  bottle  containing  so  large  a  quantity  of  a  dan- 
gerous poison,  showed  such  a  prima  facie  case  of  negligence,  as,  if 
not  explained,  would  justify  the  jury  in  finding  him  guilty. 

Bulwer^  in  addressing  the  jury  for  the  prisoner,  contended  that 
to  make  a  man  criminally  responsible  there  must  be  such  an 
amount  of  inattention  as  would  amount  to  a  crime,  and  would 
show  an  evil  mind.  He  also  contended  that  the  prosecution  were 
bound  to  make  out  a  dear  case,  and  that  it  was  not  sufficient  to 
show  that  the  prisoner  might  have  been  negligent,  .if  it  was 
possible  that  the  poison  might  have  got  into  the  medicine  through 
the  negligence  of  others. 

WiLLES,  J.,  in  summing  up,  said  that,  the  prisoner  being  a 
competent  man  and  properly  educated  in  his  profession,  about 
which  there  seemed  to  be  no  doubt,  this  was  not  like  the  case  of 
a  quack  who  had  not  skill  to  master  what  he  had  undertaken,  or 
who  from  any  bad  motive  committed  the  act  with  which  he  was 
charged.  Before  they  could  find  the  prisoner  guilty,  they  must 
trace  what  he  did  to  an  evil  mind.  Here  there  was  clearly  no 
dishonest  feeling,  as  the  prisoner  took  some  of  the  medicine  him- 
self. There  being,  therefore,  nothing  intentional,  there  were  three 
modes  in  which  the  strychnia  could  nave  been  administered  to  the 
deceased.  First,  through  gross  negligence  on  the  part  of  the 
prisoner.  He  might  have  kept  his  ordinary  drugs  and  his  poisons 
in  such  a  way  that  he  could  not  tell  which  he  was  using.  Tliat 
might  have  been  so,  but  it  was  not  sufficient  that  it  might  have 
been  so,  the  prosecution  were  bound  to  show  that  it  must  have 
been  so.  Secondly,  the  poison  might  have  been  administered  by 
mistake,  but  a  blunder  alone  would  not  render  the  prisoner 
criminaUy  responsible.  He  had  heard  an  eminent  juage  say, 
that  if  a  man  were  for  once  to  mistake  his  right  hand  for  his  left, 
such  a  mistake  would  not  be  a  crime  whatever  consequences  it 
might  involve.  Thirdly,  it  was  possible  that  the  strychnia  got 
into  that  bottle  through  the  accident  of  some  one  else.  If  so,  the 
accident  was  most  lamentable,  but  it  would  be  still  more  lamentable 
that  the  prisoner  should  be  held  ettminally  responsible  for  it.     He 
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would  pnt  an  illustration ;  if  a  person  had  a  bull  or  other  dangerous       ^^ 
animal,  and  he  put  it  into  a  field  where  there  was  no  footpath,  and     sratcKR. 
some  one  else  let  it  out  without  his  knowledge,  and  it  killed  some       — 
one,  that  would  not  be  manslaughter  by  the  owner  of  the  bull,  and        *®^^- 
it  would  be  very  hard  to  assume  that  he  let  it  out.      If  the  jury  Manthugkier 
thought  that  the  prosecution  had  made  out  a  case  in  which  the  ^Negligence, 
circumstances  showed  such  gross  and  culpable  negligence  as  would 
amount  to  a  culpable  wrong,  and  show  an  evil  mind,  they  ought  to 
convict  the  prisoner^  if  not,  they  ought  to  acquit. 

Not  guilty, 
WiLLES,  J.,  stated  that  he  quite  concurred  in  the  verdict. 


NORFOLK  OmCUIT. 

Aylesbury  Spring  Assizes,  1867. 

March  9. 

(Before  Wtlles,  J.) 

Reg.  v.  Richabd  Higgs,  Thomas  Fployd,  George  Hawes, 

and  Robert  Oox.(a) 

Night  poaching— Intent  to  take  game— 9  Geo.  4,  c,  69,  *.  9. 

The  prisoners  were  charged  with  being  by  nighty  and  armed,  in  a  certain 
close  for  the  purpose  therein  of  destroying  game.  It  was  proved  that 
they  passed  through  the  close  without  doing  anything  in  it^  and  that 
after  being  lost  sight  of  for  two  hours,  t/iey  were  found  three  miles  off 
with  game  in  their  possession : 

Held,  that  there  was  evidence  to  go  to  the  fury  that  they  were  in  the  par- 
ticular close  for  the  purpose  of  taking  game,  and  that  if  persons  went 
out  with  a  general  intention  of  taking  game,  that  was  sufficient 
evidence  of  an  intent  to  take  game  in  every  field  through  which  they 
paused,  in  which  game  might  be  expected  to  be  found, 

T^HE  first  count  of  the  indictment  charged  the  prisoners  under 
-L  the  9  Geo.  4,  c.  69,  s.  9,  that  they  did  by  night,  and  armed, 
unlawfully  enter  certain  land  in  the  occupation  of  Samuel  Frost, 
situate  at  the  parish  of  Brill,  in  the  county  of  Buckingham,  for 
the  purpose  therein  of  destroying  game. 

(a)  Reported  by  W.  Graham,  Esq.,  Btrrigter-at-L*w. 
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^^'  The  second  count  charged  them  with  the  like  offence,  in  a  cloee 

HiGos       called  Tivons ;  and  the  third  coant  with  assaulting  James  Atkins, 
Ffloyd,      with  intent  to  resist  and  prevent  their  lawful  apprehension. 
Hawes,  Drake  and  Atthawes  for  the  prosecution. 

*°     ^^  O.  L.  Browne  for  the  prisoner   Hawes,   Merewether  for   the 

1867.        prisoners  Higgs  and  Ffloyd,  and  Graham  for  the  prisoner  Cox. 
~  It  appeared  from  the  evidence  that  at  about  twenty  minutes 

^EvSmi^y  P^^  eleven,  on  the  night  of  the  6th  of  September  last,  a  police 
constable,  named  James  Atkins^  was  in  Cotton's-lane,  in  the  parish 
of  Brill,  which  adjoins  the  game  preserves  of  the  Duke  of  Buck- 
ingham, when  he  saw  six  men  enter  a  field  called  Tivons,  which 
adjoins  the  lane,  and  was  in  the  occupation  of  Samuel  Frost.  There 
was  a  footpath  some  short  distance  from  where  the  men  entered 
the  field,  but  it  did  not  appear  whether  they  had  been  upon  it, 
and  there  was  no  footpath  m  Tivons.  As  soon  as  Atkins  saw  the 
men  he  concealed  himself,  and  they  came  straight  across  Tivons, 
and  out  into  the  lane  near  to  where  he  was  concealed.  They  had 
no  dogs  or  guns  with  them,  but  four  of  them  had  sticks,  and  one 
carried  a  bag  with  something  in  it.  When  they  got  out  of  the 
field,  they  stood  and  talked  together  for  a  short  time,  and  then 
proceeded  along  the  lane  in  the  direction  of  Brill.  The  wheat 
was  cut  and  standing  in  shocks  in  Tivons,  and  it  was  proved  that 
there  was  abundance  of  game  in  that  part  of  the  parish.  When 
the  men  were  gone,  Atkins  obtained  the  assistance  of  two  keepers, 
and  they  went  in  pursuit  of  the  men,  and,  about  two  hours  after- 
wards, they  came  up  with  six  men  on  a  road  about  three  miles  from 
Tivons,  and  in  the  direction  in  which  the  six  men  seen  by  Atkins 
had  gone.  Atkins  swore  that  these  were  the  same  men  that  he 
had  seen  in  Tivons.  On  going  up  to  them,  a  struggle  ensued,  in 
the  course  of  which  the  prisoners  Higgs  and  Ffloyd  were  taken 
into  custody,  the  other  four  making  their  escape.  A  bag  was  taken 
irom  them  similar  to  the  one  which  Atkins  saw  the  men  carrying 
across  Tivons,  and  it  contained  nets  of  the  description  ordinarily 
used  in  poaching,  and  they  had  then  another  bag  containing  two  live 

Eheasants.  It  was  proved  that  there  was  also  game  in  the  neigh- 
ourhood  of  the  place  where  the  prisoners  Higgs  and  Ffloyd  were 
taken  into  custody.  The  other  prisoners  were  subsequently  taken 
into  custody,  and  Atkins  swore  that  they  were  two  of  the  men  he 
saw  in  Tivons,  and  he  and  the  keepers  spoke  to  their  being  present 
when  Higgs  and  Ffloyd  were  taken  into  custody. 

On  these  facts,  Broume  submitted  that  there  was  no  evidence  to 
go  to  the  jury  on  the  third  count,  as  the  Oame  Act  (25  &  26  Vict, 
c  114,  s.  2)  gives  the  constable  power  to  search,  but  no  power  to 
apprehend. 

WiLLES,  J.  —  I  don't  think  the  Game  Act  affects  you,  but  by 
the  14  &  15  Vict.  c.  19,  s.  11,  any  person  may  be  apprehended  at 
night  who  is  found  committing  an  indictable  offence. 

Browne. — But  here  they  were  not  found  conoLmitting,  they  were 
taken  on  the  highway. 

WiLLBS,  J. — The  ofifence  was  committed  in  Tivons,  but  if  the 
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?ur8ait  was  iresb,  and  they  were  the  same  men  that  were  seen  in       Bbo. 
?iyonS|  they  were  *'  found  committing  '*  within  the  meaning  of  the      bioob, 
statute.  Fflotd, 

Merewether  submitted  that  there  was  no  evidence  that  the      Hawm, 
prisoners  were  in  pursuit  of  game  in  Tiyons ;  merely  crossing  the     *°^^^' 
field  was  not  sufficient ;  their  nets  were  not  taken  out  of  the  bag,       iser. 
and  there  did  not  appear  to  be  any  intention  to  use  them  in  that       - — 
field.    As  to  the  third  count,  it  was  clear  that  the  Game  Act  gave  ^^bwSwT^ 
no  power  to  apprehend. 

WiLLES,  J. — It  gives  power  to  apprehend,  so  far  as  is  necessary 
for  the  purpose  of  searching. 

Merewether. — But  here  there  was  no  demand  to  search,  and  the 
policeman  did  not  bring  himself  within  the  statute;  he  has  no 
right  to  walk  up  to  a  man  and  put  his  hand  in  his  pockets.  There 
was  a  case  tried  at  Leicester,  in  which  a  policeman  stopped  a  cart, 
and  when  the  people  in  it  asked  him  what  he  wanted  he  would  not 
tell  them ;  and  Martin,  B.  held  that  he  had  no  right  to  take  them 
into  custody. 

WiLLES,  J. — A  policeman  can  at  any  time  apprehend  a  man 
whom  he  has  seen  committing  a  misdemeanor,  and  any  one  may 
apprehend  a  person  found  committing  an  indictable  ofience  at 
night.  I  have  always  held  that  if  people  are  out  at  night  in 
pursuit  of  game,  intending  to  take  it  when  they  can  find  any,  they 
are  in  pursuit  of  game  in  every  field  that  they  pass  over.  If  they 
are  out  with  a  general  intent  to  take  game,  1  should  say  that  was 
an  intent  to  take  it  in  any  field  they  may  pass  through  where 
game  may  be  found. 

Graham  submitted  that,  even  supposing  the  prisoners  went  out 
with  a  general  intention  of  taking  game,  the  fact  that  they  walked 
straight  across  Tivons,  and  did  not  take  out  their  net  or  beat  the 
field  for  game,  showed  that  they  had  no  intention  to  take  it  in  that 
particukr  field.  They  had  no  gun  or  dog  with  them  with  which 
any  game  that  suddenly  appeared  could  be  taken,  and  no  prepara- 
tions were  made  for  poaching  in  that  field. 

WiLLES,  J. — If  they  go  out  with  a  general  intent  to  take 
game  where  they  can  find  it,  the  mere  fact  that  they  don't  happen 
to  see  any  game  in  a  particular  field  does  not  negative  the  intention 
to  poach  in  that  field. 

Attfiawes  summed  up,  and  the  counsel  for  the  prisoners  addressed 
the  jury,  contending  that  the  men  taken  into  custody  were  not 
the  same  men  that  were  seen  in  Tivons. 

WiLLES,  J.,  in  summing  up,  said  that,  in  order  to  convict  the 
prisoners,  the  jury  must  be  satisfied  that  they  were  the  men  who 
were  seen  in  Tivons.  If  a  man  went  out  with  a  general  intention 
to  poach  on  an  estate,  and  he  went  through  it  till  he  got  to  a 
place  where  he  thought  it  best  to  use  his  engines,  it  did  not  at 
all  follow  that  because  he  went  across  one  particular  field  without 
doing  anything  in  it,  he  was  not  in  pursuit  of  game  in  that 
field.  It  might  be  tested  by  this ;  if  a  man  went  out  to  shoot,  and 
found  no  birds,  it  could  not  be  said  that  because  he  did  not  shoot 
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^*        he  was  not  in  pursuit  of  game.     If  the  jury  thought  that  these 

HioGs,       *»6ii  were  in  Tivons,  and  were  intending  to  take  game  where  they 

FrLOTD^     could  find  it,  that  would  be  a  step  towards  showing  that  they  did 

^d  Ooz.     ^^^  cease  to  have  the  intent  because  they  went  through  the  field 

without  taking  gamo;  unless  it  was  a  field  where  they  could  not 

1867.        expect  to  find  game,  which  was  negatived  in  this  case.     They 

Nkfopoaohmg ^^"'^  h&ve  the  intent  to  poach  in  every  field  of  the  estate  on 

^Evidence,    which  they  intended  to  take  game  if  they  could  find  it,  otherwise 

the  offence  might  depend  upon  the  largeness  or  smallness  of  the 

closes,  which  would  be  absurd. 

Not  guilty. 


CENTRAL  CRIMINAL  COURT. 

January  29,  1868. 

(Before  Mr.  Justice  Willes.) 

Reg,  v.  Thos.  Waqstapfe  and  Mary  Ann  WAG8TAPPE.(a) 

Manslaughter — Neglect  to  employ  medical  man — Parent  and  child. 

Where  from  conscientious  reUgious  conviction  that  God  would  heal  the 
sichy  and  not  from  any  intention  to  avoid  the  performance  of  their  duty^ 
the  parents  of  a  sich  child  refuse  to  call  in  medical  assistance^  though 
well  able  to  do  so^  and  the  child  consequently  dies^  ii  is  not  cufynible 
homicide. 

THE  prisoners  were  indicted  for  the  manslaughter  of  Lois 
Wagstaffe,  their  child,  by  neglecting  to  provide  for  it  proper 
medical  attendance. 

Metcalfe  for  the  prosecution. 

The  prisoners  were  undefended. 

Metcalfe  stated  that  the  deceased  child  was  very  young,  and  had 
been  ill  for  some  time.  It  had  always  been  delicate,  especially  in 
the  region  of  the  lungs ;  and,  in  its  last  illness,  the  defendants, 
instead  of  calling  in  a  doctor,  anointed  it  two  or  three  times  and 
prayed  to  the  Lord.  These  were  times  of  toleration,  and  any  one 
was  entitled  to  entertain  any  opinions  he  chose  on  the  subject  of 

(a)  BeporUd  bj  E.  W.  Cox,  Eeq.,  BaxnAtor-aULiiw. 
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religion ;  but  they  should  be  coniined  to  matters  of  religious  faith^       K>o- 
and  not  go  to  the  extent,  for  instance,  of  starving  a  child.     The       j>^^ 
defendants  belonged  to  a  sect  calling  themselves  ^^  Peculiar  People/'    Waostavfe 
one  of  whose  tenets  was  not  to  call  in  a  surgeon  in  cases  of  illness,        "^^ 
but  to  trust  to  Providence.     In  this  case  no  doctor  was  called  in,  ^^^^^ 

and  the  child  having  eventually  died,  the  question  for  the  jury       

would  be  whether  the  defendants  contributed  to  the  death  or  to        i^^* 
the  acceleration  of  the  death.  Mm^Mghitr 

Fanny  Hadley  knew  the  deceased  child.  It  was  fourteen  months  ^Parmt  and 
old.  The  child's  Christian  name  was  Lois,  and  she  had  known  it  <^^^ 
from  its  birth.  It  was  always  very  delicate,  and  coughed  a  good 
deal  The  elders  were  called  in  on  a  Sunday  in  consequence  of 
the  child  becoming  worse,  and  they  anointed  the  child's  breast  with 
oil,  where  the  pain  was,  and  offered  up  prayers  to  the  Lord.  She 
thought  the  brethren  prayed  over  the  oil  before  it  was  used.  The 
child  became  a  little  better  after  that.  From  witness's  experience 
in  her  own  case  she  believed  the  anointing  did  good.  The  child 
became  worse,  and  four  elders  were  called  in,  two  of  whom 
came  from  the  branch  church  in  Essex.  They  again  anointed  it. 
Her  parents  gave  it  barley  water,  new  milk,  corn  flour,  port 
wine,  and  gruel,  and  occasionally  a  little  weak  brandy  and  water. 
The  last  thing  given  to  it  before  it  died  was  a  little  weak 
brandy  and  water.  It  did  not  take  much,  and  it  seemed  to 
revive  a  little.  It  died  on  the  22nd  of  January.  The  mother 
devoted  most  of  her  time  to  it  during  the  fortnight  preceding 
the  death.  The  father  was  at  work  during  the  day,  but  attended 
to  it  in  his  spare  time.  He  was  very  kind  and  affectionate 
towards  it.  No  doctor  was  called  in.  l>fot  since  we  have  been 
living  to  the  Lord  have  we  called  in  a  doctor  in  case  of  illness,  but 
before  that  we  did.  We  are  not  pressed  by  the  Church  not  to 
call  in  a  doctor,  but  we  are  tauffht  to  have  faith  in  God.  The 
father  and  mother  of  the  child  heM  the  same  tenets.  I  have  been 
afflicted  severely  at  times  with  smallpox  and  other  diseases,  and 
have  not  had  medical  assistance.  I  have  always  called  in  the 
elders. 

WiLLES,  J. — Why  don't  you  call  in  a  doctor  ? 

Witness. — ^Because  we  believe  so  much  in  the  healing  power  of 
God,  and  have  confidence  that  He  will  raise  us  up  again.  We 
have  many  living  witnesses. 

WiLLES,  J. — Would  it  be  a  sin  to  call  in  a  doctor  ? 

Witness. — I  cannot  say  that,  but  still  we  have  confidence  in 
God  that  He  will  restore  us  acconling  to  His  word. 

WiLLES,  J. — You  think  it  a  superauity,  but  not  a  sin  ? 

Witness. — Yes. 

WiLLES,  J. — You  believe  that  God  will  answer  your  prayer, 
and  that  He  is  able  to  heal  without  the  assistance  of  any  mortal  ? 

Witness. — Yes ;  we  have  proved  it  for  ourselves  many  times. 

WiLLES,  J. — I  am  not  at  all  suggesting  a  doubt  of  your  perfect 
honesty,  but  I  want  to  know  what  you  really  do  think  on  the 
flubject.     Is  the  oil  used  because  you  think  it  does  any  good  ? 

mm2 
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Bbo.  Witness. — We  read  aboot  it  in  Mark  and  James^  and  we  go 

Thos.       according  to  the  word  of  God. 

WAosTAFn       WiLLES,  J. — You  go,  I  suppose,  upon  the  text  in  St.  James's 
"d        Epistle? 

w^^rL       "  itaess. — Yes.     We  don't  say  anything  against  calling  in  a 

doctor^  my  lord.     A  doctor  is  very  well  for  those  who  do  not  put 

^Q^Q-       their  trust  in  the  Lord.     The  witness  continued  to  say,  in  reply  to 

Mta^auahier  *^®  Oourt,  that  the  defendants  had  two  other  children,  five  and 

^Parwi  and  three  years  old,  who  were  healthy  and  well  nourished.     She  and 
<^^       the  defendants  thought  the  child  Lois's  death  was  due  to  teething. 
They  did  not  know  the  disease  was  inflammation.     The  child  did 
not  seem  to  suffer  a  great  deal. 

Thomas  Cook,  the  summoning  officer  to  the  coroner,  went  on 
the  day  of  the  death  and  saw  the  child.  The  last  witness,  the 
mother,  and  two  men  were  there.  He  asked  what  medical  man 
had  been  employed.  The  reply  was  that  no  medical  man  had  seen 
it.  He  expressed  his  surprise,  and  said  had  it  been  otherwise,  he 
should  probably  not  have  had  occasion  to  be  there.  The  mother 
said  she  trusted  in  the  Lord.  He  asked  what  they  called  them- 
selves. They  said, "  Peculiar  People."  He  replied  that  he  thought 
they  were  peculiar  indeed.  Witness  reported  the  case  to  the 
coroner,  and  he  gave  an  order  to  have  the  body  opened. 

Mr.  Thomas  Malcolmson  Donoghue,  surgeon,  in  Westminster- 
bridge-road,  said  he  went  to  see  the  child,  and  found  it  dead.  He 
found  no  marks  of  violence  upon  it.  A  post  mortem  examination 
disclosed  that  the  child  had  suffered  from  acute  inflammation  of 
the  lungs  on  both  sides.  On  one  side  the  inflammation  had  been 
going  on  eight  or  ten  days,  and  on  the  other  about  five  days.  The 
child  in  other  respects  had  been  quite  healthy.  In  all  probability 
the  child's  life  would  have  been  saved  if  medical  advice  had  been 
early  obtained.  The  symptoms  must  have  been  very  urgent,  as 
any  ordinary  person  must  have  seen.  It  ought  to  have  been 
leeched  in  the  first  instance,  and  small  doses  of  antimonial  wine 
administered.  Weak  brandy  and  water  would  not  do  much 
harm  —  certainly  no  good.  Port  wine  would  not  be  proper. 
To  a  child  with  a  chest  in  such  a  state  he  should  not  have 
administered  any  stimulants.  The  oil  would  do  neither  good  nor 
harm. 

WiLLES,  J.,  in  summing  up  to  the  jury,  said,  that  in  order 
to  make  out  the  offence  of  manslaughter  in  a  case  of  this  de- 
scription, the  proposition  to  be  established  was  that  the  prisoners 
had  the  charge  of  the  child  in  question,  who  would  from  its  tender 
age  not  be  able  to  take  care  of  itself;  that  they  had  the  means  of 
providing  things  reasonably  fit  for  it,  and  that  they  were  guilty  of 
gross  and  culpable  negligence  in  not  resorting  to  those  means  for 
its  benefit  by  lack  of  which  its  death  was  occasioned.  The 
question  was  whether  the  jury  were  satisfied  on  the  evidence  that 
the  child  came  by  its  death  by  the  gross  and  culpable  negligence 
of  its  parents ;  and  that  was  a  very  wide  question.  If  a  parent  had 
the  means  of  supplying  his  child  with  food  and  were  to  keep  it 
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starving,  even  under  a  notion  that  he  had  some  reli^ous  duty        ^^k- 
imposed  upon  him  to  starve  it,  and  if  it  could  be  maae  out  that       j^^ 
that  was  an  insane  and  morbid  belief,  everybody  would  come  to  the   WAonAFn 
conclusion  that  there  must  be  a  conviction,  for  all  the  reasoning  in        *^^ 
the  world  would  not  justify  a  man  in  starving  a  child  to  death.  ^j^Q^rkrvE. 

But  when  a  jury  had  to  consider  what  was  the  precise  medical        

treatment  to  be  applied  to  a  particular  case,  they  got  into  a  much  *J[^ 
higher  latitude  indeed.  At  different  times  people  had  come  to  nanMiaMgkur 
different  conclusions  as  to  what  might  be  done  with  a  sick  person.  — jiotmi  and 
Two  hundred  years  ago,  if  a  child  was  afflicted  with  the  king's  <*•** 
evil,  the  popular  feeling  was,  regardless  of  medical  science,  to  have 
it  touched  with  the  Royal  hand,  because  that  might  result  in 
effecting  a  cure.  Again,  in  some  Catholic  countries,  a  custom  ob- 
tained of  taking  a  child,  labouring  under  a  disease,  to  a  particular 
shrine,  under  a  belief  that  that  was  the  best  course  to  adopt  with 
a  view  to  effect  a  cure.  In  such  cases  a  man  might  be  convicted 
of  manslaughter  because  he  lived  in  a  place  where  all  the  com- 
munity was  of  a  contrary  opinion,  and  in  another  he  might  be 
acquitted  because  they  were  all  of  his  opinion.  There  was  a 
very  great  difference  between  neglecting  a  child  in  respect  to 
food,  with  regard  to  which  there  could  be  but  one  opinion, 
and  neglect  of  medical  treatment,  as  to  which  there  might 
be  many  opinions.  If  a  man  did  his  best,  according  to  his  know- 
ledge, with  respect  to  food,  it  would  be  for  a  jury  to  consider 
whether  they  would  stamp  his  conduct  with  the  imputation  of 
gross  and  culpable  negligence.  An  opinion  might  be  so  absurd  in 
itself  that  it  could  not  have  been  honestly  obtained,  and  when  that 
was  the  case,  of  course  all  pretence  of  having  acted  for  the  best, 
because  that  was  considered  to  be  a  matter  of  faith,  would  be 
removed  from  the  case.  But  in  the  case  of  an  opinion  merely  put 
forward  as  a  blind  or  a  screen  for  misconduct,  of  course  the  good 
sense  of  a  jury  would  treat  it  as  if  no  such  belief  was  suggested. 
He  thought  it  right  to  read,  or  rather  to  remind  the  jury  of,  the 
text  in  the  last  chapter  of  the  General  Epistle  of  St.  James,  on 
which  the  views  of  persons  like  the  defendants  were  founded : — 
''  Is  any  sick  among  you  ?  let  him  call  for  the  elders  of  the  church ; 
and  let  them  prav  over  him,  anointing  him  with  oU  in  the  name  of 
the  Lord :  and  the  prayer  of  faith  shall  save  the  sick,  and  the 
Lord  shall  raise  him  up ;  and  if  he  have  committed  sins,  they  shall 
be  forgiven  him."  It  was  only  right  to  refer  to  that,  and  he 
thought  he  might  go  so  far  as  to  say  the  construction  put  upon 
that  verse  by  the  prisoners — and  he  spoke  with  profound  respect 
for  anv  belief  honestly  entertained  in  religious  matters — was  as 
sensible  and  reasonable  as  supposing  a  man  oroke  his  leg  it  would 
be  absurd  to  call  in  the  elders  of  the  church  and  anoint 
with  oil.  Was  it  intended  by  God  Almighty  that  persons  should 
content  themselves  by  praying  for  His  assistance,  without  helping 
themselves,  or  resorting  to  such  means  as  were  within  their  reach 
for  that  purpose  ?  He  stated  the  case  of  a  man  breaking  his  leg. 
He  did  not  believe  the  prisoners  held  dishonestly  the  belief  they 
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^^'  professed.     The  Jury  had  evidence  on  that  subject,  and  he  thought 

iHu«.  ^^^7  would  be  or  opinion  that  they  did  not  act  with  any  dishonesty 

WAGSTAFrB  in  the  matter.   He  thought,  on  the  contrary,  this  was  a  case  where 

^^  affectionate  parents  had   done  what  they  thought  the  best  for  a 

fijMSAvA.  cbild,  and  had  given  it  the  best  of  food. 

Not  gviUy. 

1868. 


OXFORD  CIRCUIT. 

WoBOESTEB  Winter  Assizes. 

December  19,  1867. 

(Before  Mr.  Justice  Mellob.) 
Reg.  v.  Goodwin. 

Coining — Uttering  after  a  previous  conviction — Evidence. 

On  an  indictment  for  uttering  a  counterfeit  coin  after  a  previous  con^ 
viction^  such  previous  conviction  for  uttering  false  coin  cannot  be  put 
in  evidence  for  the  purpose  of  proving  guiUy  knowledge. 

INDICTMENT  for  uttering,  on  the  12th  of  August,  at  Wor- 
cester,  a  counterfeit  florin,  knowing  it  to  be  a  counterfeit, 
after  a  previous  conviction  for  the  same  offence. 

Streeten  for  the  prosecution. 

•/eZ/' for  the  prisoner. 

It  was  proved  that  prisoner  had  changed  a  florin  in  a  huckster's 
shop  in  Worcester,  kept  by  a  Mr.  Robbins,  and  which  proved  to 
be  counterfeit.  To  prove  guiltyknowledge,  Mr.  and  Mis.  Cozens, 
who  kept  another  huckster^  in  Worcester,  proved  that  in  August 
last  the  prisoner  came  to  their  shop  and  tendered  a  half-sovereign 
in  payment  for  some  ham,  but  wnich,  on  examination,  and  from 
"  the  ring  of  it,"  they  believed  to  be  bad,  and  refused  to  take. 

Streeten  then  proposed  to  prove  a  former  conviction. 

Jelf  objected  that  by  sect.  37  of  24  &  25  Vict.  c.  99,  this 
evidence  would  be  inadmissible  until  the  jury  had  found  their 
verdict  upon  the  subsequent  uttering. 

Streeten  cited  a  case  decided  by  Lush,  J.,  at  the  last  Spring 
Assizes  at  Leeds,  who  had  there  held  that  the  mode  of  procedure 
prescribed  by  sect  37  does  not  apply  to  offences  under  sect.  12. 
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MELLOB9  J. — ^The  case  is  precisely  in  point,  and  I  entirely  agree        Rw». 
with  it     In  a  composite  offence,  such  as  this,  made  a  felony  by     goodwik. 

statute,  the  two  questions  cannot  be  separated,  as  in  the  case        

of  offences    where    the    previous  conviction   only  increases  the        i^^^. 
punishment     Upon  this  he  felt  quite  clear,  but,  if  necessary,  he     coU^— 
would  consult  one  of  the  other  judges,  and  if  any  real  doubt  were     Evidence, 
entertained,  he  would  grant  a  oase* 

Je//then  contended  that,  in  the  absence  of  any  other  evidence 
of  guiltv  knowledge,  the  previous  conviction  ought  not  to  be 
accepted  as  evidence  of  it 

Mellob*  J.,  said  he  agreed  with  the  counsel  for  the  prisoner, 
and  should  direct  the  jury  that  the  previous  conviction  should  not 
be  accepted  as  evidence  of  guilty  knowledge  in  the  absence  of  any 
other  evidence  of  such  guilty  knowledge ;  but  he  considered  that 
otherwise  there  was  some  evidence  for  the  jury  of  such  knowledge. 

Not  guilty. 


5B6  csnasAt  law  casss. 


CENTRAL  CRIMINAL  COURT, 

January  29,  1868. 

(Before  Mr.  Justice  Mellob.) 

Reg.  v.  CoLET.(a) 

Evidence^^ChnJessian^^IndicimenL 

A  policeman  asked  a  prisoner ^  who  was  suspected  of  having  made  away 
with  her  illegitimate  child,  to  tell  him  where  it  was.  She  refused  to 
do  so^  upon  which  he  said  that  if  she  did  not  tell  she  might  get 
herself  into  trouble,  and  it  would  be  the  worse  for  her.  Then  she  made 
a  statement : 

Heldy  that  the  statement  so  made  was  inadmissible  in  evidence. 

INDICTMENT  for  the  wilful  murder  of  infant  child. 
Piatt  for  the  prosecution. 

Montagu  Williams  for  the  prisoner. 

It  was  proved  that  the  prisoner  had  taken  her  child,  which  was 
illegitimate,  to  an  unfrequented  lane  at  Harrow,  and  there  left  it 
to  perish  of  cold.  The  inspector  of  police  was  called  to  prove  a 
statement  made  to  him  by  the  prisoner.  He  said  that  he  went  to 
the  prisoner's  lodgings  and  questioned  her  about  the  child.  She 
refused  to  say  where  it  was.  He  then  said  to  her  that ''  if  she  did 
not  tell  she  might  get  herself  into  trouble,  and  that  it  would  be 
the  worse  for  her.*'     She  then  made  a  statement. 

Williams  objected  that  the  statement  so  made  could  not  be  received 
as  evidence.  She  was  plainly  told  that  it  would  be  the  worse  for 
her  if  she  did  not  tell,  and  it  had  been  held  to  be  an  inducement  to 
say  to  the  prisoner  that  it  would  either  be  worse  or  better. 

Mellob,  J.  (after  consulting  Willes,  J.),  said,  it  has  been  held 
that  where  a  policeman  used  words  which  amounted  to  a  threat 
if  a  confession  were  not  made,  the  confession  so  made  was  in- 
admissible. His  brother  Willes  agreed  with  him  that  the  words 
here  used,  "  if  you  do  not  tell  me,  it  will  be  the  worse  for  you," 
amounted  to  a  threat,  and  therefore  the  statement  which  followed 
could  not  be  received. 

GuiUy. 


(o)  Beported  by  E.  W.  Cox,  Eiq.,  Barruter-at-Ltw. 
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CENTRAL  CRIMINAL  COURT. 

January  9  and  10,  1867. 

(Before  Mr.  Baron  PiaoTT.) 

Reg.  v.  James  Freeling  WiLKiN80N.(a) 

Counterjbil  of  cheque — Manager  of  a  company — Reference  to  cheque  in 

converBaHon^^AdminibilUy. 

The  prisoner  was  t/ie  managing  director  of  a  company ^  and  had  promised- 
to  send  a  cheque  for  4000/.  to  A.  on  the  \6th  of  August.  The  cheque 
itself  could  not  be  founds  but  in  the  counterfoil  book  was  one  for  4000/. 
in  favour  of  A,j  Jollotoing  a  counterfoil  dated  the  I6th  of  August: 

Heldy  that  this  counterfoil  was  admissible  as  evidence  against  the  prisoner. 

JAMES  FREELING  WILKINSON  was  indicted  for  that 
he,  being  a  director  of  the  Joint  Stock  Discount  Company 
(Limited),  on  the  16th  of  August  unlawfully  did  apply  to  his  own 
use  an  order  for  the  payment  of  4000/.,  the  property  of  the  said 
company.  He  was  also  charged  with  the  like  offence  on  the  28th 
of  August,  in  respect  of  a  sum  of  86021 

Giffard,  Q.C.,  Poland^  and  F,  H.  Lewis y  prosecuted. 

Coleridge^  Q-C,  Ballaniine,  Serjt.,  Sleigh,  and  Sargood,  defended. 

William  Lawson  ( a  member  of  the  firm  of  Capper,  Escombe,  and 
Lawson,  stockbrokers)  said: — I  know  the  defendant;  he  was 
managing  director  of  the  Joint  Stock  Discount  Company.  From 
time  to  time,  in  the  years  1864  and  1865,  our  firm  was  engaged  in 
buying  and  selling  shares  on  his  behalf  personally.  He  has,  from 
time  to  time,  made  payments  on  those  accounts.  Some  time  in 
August*  1865,  we  had  purchased  for  him  520  shares  in  the  Joint 
Stock  Discount  Company,  for  the  account  after  the  16th  of  August. 
On  the  1 6th  of  August,  1865, 1  sent  our  clerk,  Mr.  Ramsay,  to  the 
defendant  for  the  purpose  of  getting  a  cheque  for  4000/.  on  account. 
He  returned  without  a  cheque,  and  I  went  over  to  the  company's 
office  in  Nicholas-lane,  and  saw  the  defendant  in  the  private  room. 
I  said  I  required  a  cheque  for  4000J1,  and  I  must  have  the  money, 
because  I  nad  paid  it  away,  and  that  1  must  have  it  that  afternoon. 
He  told  me  he  could  not  pay  the  money  that  afternoon,  as  he  had 

(a)  ReporUd  by  E.  T.  E.  Bislbt,  Eiq.,  Baimtor-ab-Law. 
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to  get  it  from  another  persoiL  I  told  him  I  must  have  it.  He 
then  Biud  he  would  give  me  a  cheque  of  the  company  for  40002., 
which  chemie  I  consented  to  allow  him  to  pass  through  our  account. 
He  said,  ^^1  will  give  you  a  cheque  for  4000/.  of  the  Joint  Stock 
Discount  Company,  and  repay  it  when  I  get  the  money  from  the 
third  party .'^  I  consentea  to  this,  on  condition  that  he  should 
repay  the  4000iL,  and  no  interest  should  be  charged  to  us,  and  no 
security  riven«  I  told  him  I  had  377  shares  to  dehyer  that  day, 
and  that  I  would  deliyer  them  as  soon  as  I  got  them.  I  afterwards 
sent  my  clerk  over  for  the  cheque,  and  he  received  it,  brought  it 
back,  and  it  was  paid  in  to  our  bankers,  and  we  were  credited  with 
the  amount. 

Edward  Lavender  Biden  (a  clerk  in  the  service  of  Mr.  Harding, 
the  official  liquidator,  who  had  had  the  papers  of  the  Joint  Stock 
Discount  Company  under  his  management  and  control)  said : — I 
have  made  diuffent  search  for  the  40002L  cheque  of  the  16th  of 
August  among  tne  company's  papers,  but  have  been  unable  to  find 
it.  This  is  one  of  the  counterfoil  books  of  the  company  (pro- 
duced).    On  the  16th  of  August  there  is  a  counterfoil  of  a  cheque. 

Coleridge^  Q.C.,  objected  to  the  reading  of  this  counterfoil,  as 
it  was  not  shown  to  be  in  the  defendant's  handwriting,  or  traced 
to  him. 

Giffard^  Q.C.,  contended  that  it  was  admissible ;  first,  because 
there  was  proof  of  an  interview  with  the  defendant,  at  which  he 
agreed  to  hand  over  a  cheque  for  4000il,  and,  secondly,  because, 
as  manager  of  the  company,  every  book  in  the  company's  office 
might  be  used  in  evidence  against  him. 

PiGOTT,  B. — The  defendant  promises  to  send  a  cheque  for  a 
specific  amount  on  a  certain  day.  On  that  day  a  cheque  is  sent 
for  that  amount,  and  now  a  counterfoil  of  that  amount  on  that  day 
is  tendered.     I  admit  it. 

The  counterfoil  was  then  read : — *'  No.  7445, 4000/.  paid  Capper, 
Escombe,  and  Lawson."  There  was  no  date  to  this  particular 
counterfoil,  but  the  previous  counterfoil  was  dated  the  16th  of 
August. 

GtdUy. 
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CENTRAL  CRIMINAL  COURT. 

Jamanf  30,  1867. 

(Before  the  Rt.  Hon.  Russell  Gubney,  Q.C.,  M.P.,  Recorder.) 

Reg.  v.  Thomas  John  BABNE8.(a) 

Perjury — Affidavit  to  obtain  marriage  Ueence-^IdentUy  of  person  sign- 
ing  with  person  swearing  to  affidavit — Evidence, 

B.  was  indicted  for  perfury  committed  in  an  affidavit^  alleged  to  have 
been  made  b^f  him  in  order  to  obtain  a  marriage  licence.  The  evidence 
showed  that  some  person  went  to  the  Vicar' GeneraVs  office^  and  gave 
certain  instructions^  in  accordance  with  which  an  affidavit  was  filled 
up  by  one  of  the  clerhs^  which,  after  having  been  read  over  to  the 
appUcant,  was  signed  bj  him,  B*s  father  proved  that  the  signature 
to  the  affidavit  was  in  his  sorCs  handwriting.  The  custom  of  the 
Vicar- GeneraPs  office  is  for  the  clerh  who  Jills  up  the  affidavit  to  go 
with  the  applica.it  and  get  him  to  swear  to  it  before  a  surrogate. 
Neither  the  clerh  in  the  Vicar- Generals  office^  nor  the  surrogate^  could 
identify  B,  eu  having  sworn  to  the  present  affidavit ;  andy  although 
the  clergyman  who  married  B,  recognised  him  as  being  the  person  who 
was  married  under  the  licence  granted  on  the  strength  of  the  affidavit 
signed  by  him^  yet  he  did  not  receive  the  licence  from  him  on  the  day 
of  the  marriage^  but  he  received  it  on  the  previous  day  from  the 
verger  of  his  church  : 

ffeU  that  fitrther  proof  of  the  identity  of  the  person  who  swore  to  the 
affidavit  with  the  person  who  signed  it  was  necessary  before  B,  could 
be  convicted  of  perfury  assigned  on  a  false  statement  contained 
in  it. 

rpHOMAS  JOHN  BARNES  was  indicted  for  wilful  and 
-1-     corrupt  perjury. 

Besley  prosecuted. 

Metcalfe  defended. 

The  following  was  the  evidence  offered  on  behalf  of  the  prose- 
cution : — 

Thomas  Greenaway  Ryder. — I  am  a  clerk  in  the  Vicar- 
General's  office.  Doctors'  Commons.  Dr.  Robinson  is  a  surrogate 
there.     I  produce  one  of  the  forms  used  in  the  application  for  a 

(a)  Reportad  by  E.  T.  E.  Bulby,  Esq.,  BArristtr-at-LAw. 
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marriage  licence.  We  prepare  them  ourselyes  in  the  office.  They 
are  afterwards  taken  before  Dr.  Robinson  and  there  sworn,  and 
after  the  affidavit  is  sworn  the  marriage  licence  is  issued.     This 

S present  form  was  prepared  from  the  instructions  of  a  party  applying 
or  a  licence,  by  one  of  the  clerks  in  the  Vicar-Genei^'s  omoe. 
There  are  three  'clerks,  and  it  might  be  filled  up  by  any  one  of 
them.  This  is  in  the  handwriting  of  the  chief  clerK.  YtThen  filled 
up^  the  party  applying  signs  the  form.  It  is  always  filled  up^  and 
read  over  to  the  party  b^ore  it  is  signed.  The  amdavit  is  always 
signed  before  it  leaves  our  office.  The  party  is  accompanied  by 
one  of  the  clerks  in  the  Vicar-General's  office  to  Dr.  Bobinson's, 
and  when  he  brings  the  affidavit  back  the  marriage  licence  is  made 
out.  This  licence  was  issued  on  the  fiuth  of  the  affidavit  produced. 
I  do  not  know  who  applied  for  this  licence. 

William  Robinson,  D.D. — On  the  3rd  of  November  last  this 
document  was  sworn  before  me.  The  course  is  that  the  document 
is  put  into  my  hands  signed  by  the  party  making  the  affidavit.  I 
say  to  him,  ^^  That  is  your  handwriting,  and  you  believe  the  con- 
tents to  be  true.  So  help  you  God.  A  clerk  from  the  Vicar- 
General's  office  is  invariably  with  him. 

Henry  Sydenham. — I  am  incumbent  of  the  parish  church  of 
St.  George's-in-the-East.  I  produce  a  licence  upon  the  authority 
of  which  I  performed  a  marnage  between  Thomas  John  Barnes 
and  Emilv  ^ow.  The  prisoner  is  the  person.  Questions  are 
always  asked  after  the  marriage  as  to  the  age  of  the  persons 
married.  I  asked  him  questions.  He  said  his  wife  was  of  full 
age,  and  he  gave  his  address,  69,  Johnson-street.  The  licence  was 
brought  to  me  by  my  verger  the  day  before  I  solemnised  the 
marriage. 

Thomas  John  Barnes. — I  have  no  hesitation  in  saying  that  this 
signature  to  the  affidavit  is  in  my  son's  handwriting. 

The  Court  considered  that  further  evidence  would  be  required 
to  show  that  the  same  person  who  signed  the  affidavit  swore  to  it. 

Besley  stated  that  he  could  not  prove  this,  and  therefore  with- 
drew from  the  prosecution. 

Not  guilty. 
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CENTRAL  CRIMINAL  COURT. 

February  27,  1867. 

(Before  Mr.  Baron  Chaknell.) 

Reg.  v.  John  Hedges  Habbis.  (a) 

Lunatic  asylum — Absence  of  necessary  certifieate-^Onus  probandi — 

Evidence'-^  ^  9  Vict  c.  100. 

7%e  8^9  Vict,  c.  100  requires  every  person  receiving  a  single  lunatic 
into  his  or  her  care  to  obtain  and  transmit  to  the  lunacy  commissioners 
certain  orders  and  certificates,  which  are  upon  receipt  at  their  office 
entered  and  fihd.  In  the  books  in  which  the  receipt  of  such  orders, 
4rc,,  were  entered,  no  notice  was  found  of  any  such  having  been  re- 
ceived from  the  defendant.  Notice  was  given  to  the  defendant  to  pro- 
duce any  orders,  ^,,  he  might  have  received,  entitling  him  to  take 
charge  of  the  alleged  lunatic: 

Held,  Aat  although,  as  a  general  rule,  a  defendant  must  have  his  guilt 
proved,  and  not  be  called  upon  to  establish  his  innocence,  yet  seeing 
that  the  proof  was  in  the  nature  of  negative  proof,  and  that,  if  he  had 
received  the  documents  and  not  trafismitted  them,  they  would  be  in  his 
possession,  and  that,  after  notice  to  produce  them  had  been  given,  he 
had  not  produced  them,  there  was  a  sufficient  case  to  go  to  the 
J^ry. 

JOHN  HEDGES  HARRIS,  of  Rose  Cottace,  Feltham,  was 
indicted  for  unlawfully  receiving  to  board  and  lodge  one 
Albinia  Martina  Dendy,  a  lunatic. 

Maule^  Q.  C,  and  Poland^  prosecuted. 

Sleigh  defended. 

After  the  proof  of  the  lunacy  or  idiotcy  of  the  patient,  Albinia 
Martina  Dendy,  and  the  circumstances  under  whicn  the  defendant 
received  her  into  his  house,  the  following  witnesses  were  called 
from  the  office  of  the  commissioner  in  lunacy. 

Thomas  Martin. — I  am  chief  clerk  of  the  Commissioners  in 
Lunacy.  The  defendant's  house  is  within  their  jurisdiction.  They 
grant  licences  for  the  reception  of  lunatics  into  houses  within 
their  jurisdiction,  and,  as  chief  clerk,  all  the  documents  requisite 
to  authorise  the  reception  of  a  single  lunatic  must  pass  through  my 

(a)  Reported  bj  £•  T.  S.  Bbblr,  Eiq^  Banister-At-Law. 
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B«o.        hands,     I  have  never  received  from  Mr.  Harris^  of  Rose  Cottage, 
Harjiw.      ^^y  copies  or  originals  of  orders  or  medical  certificates  with  regard 

to  Albinia  Dendy.     Tliere  is  a  book  or  register  kept,  in  which 

1^-        there  are  entries  made  of  all  houses  or  persons  that  are  licensed ; 
Lunatic  asifhm  ^^^  ^  housc  for  the  reception  of  a  single  patient  would  not  require 
— Evidence,    a  licence. 

Cross-examined. — The  book  I  speak  of  is  not  kept  by  me,  but 
under  my  direction.  All  the  entries  are  made  under  my  cogni- 
sance and  supervision  by  another  clerk.  In  my  absence  it  would 
be  his  duty  to  make  the  entry.  Mr.  Mitchell  is  the  clerk ;  he  is 
not  here.  The  papers  would  go  to  another  clerk  before  they  went 
to  Mr.  Mitchell — Mr.  BAwlins ;  he  is  not  here.  If  they  forgot  to 
make  the  entry  the  fact  would  be  unknown. 

Re-examined. — The  statute  requires  the  recipient  of  a  single 
lunatic  patient  to  send  true  copies  of  the  order  and  two  certificates 
to  the  Commissioners  in  Lunacy,  They  are  generally  addressed  to 
the  commissioners,  but  sometimes  to  the  secretary.  I  open  every 
document  that  comes  into  the  office ;  it  is  all  filtered  through  my 
hands  first  This  book  would  contain  the  notice  of  the  arrival  of 
the  documents  referred  to.  I  have  searched  through  the  book. 
The  copies  sent  are  placed  in  a  bundle  of  papers  according  to  their 
order,  classed  in  circuits  or  districts  for  the  commissioners.  We 
keep  the  copies  as  well  as  enter  them.  After  they  go  into  the 
hands  of  Mr.  Rawlins  or  Mr.  Mitchell,  they  are  kept  by  those 
gentlemen  until  they  are  handed  out  to  the  commissioner  to  take 
with  him  when  he  goes  to  visit  a  patient,  so  that  he  may  know 
her  history  from  the  documents.  This  (produced)  is  the  original 
document  sent  to  us  with  regard  to  Miss  JDendy's  removal  to  her 
present  abode. 

By  the  Court. — There  is  no  other  book  kept  as  to  the  register 
of  houses  for  the  reception  of  single  lunatics  than  this.  It  is  kept 
by  Mr.  Mitchell,  and  is  open  to  my  inspection  at  any  moment. 
Mitchell  and  Rawlins  are  clerks  acting  under  me.  If  any  order 
or  certificate  were  received  it  would  be  entered  in  this  book. 

A  derk  from  the  office  of  the  solicitors  for  the  prosecution 
proved  serving  a  notice  on  the  prisoner  to  produce  anv  order  or 
certificate  authorising  him  to  receive  or  retain  the  said  Albinia 
Dendy^  as  required  by  the  statute. 

The  8  &  9  Vict  c.  100,  enacts  as  follows:— (Sect  90)  "That 
no  person  (unless  he  be  a  person  who  derives  no  profit  from  the 
charge,  or  a  committee  appointed  by  the  Lord  Chancellor)  shall 
receive  to  board  or  lodge  in  any  house,  other  than  an  hospital 
registered  under  this  act,  or  a  house  licensed  under  this  act,  or 
under  one  of  the  acts  hereinbefore  repealed,  or  take  the  care  or 
charge  of  any  one  patient  as  a  lunatic  or  alleged  lunatic,  without 
the  like  order  and  medical  certificate  in  respect  of  such  patient  as 
are  hereinbefore  required  on  the  reception  of  a  patient  (not 
being  a  pauper^  into  a  licensed  house;  and  that  every  person 
•  •  ,  .  who  shall  receive  to  board  or  lodge  in  toy  unlicensed 
house  •  •  ,  .    or  take  the  oare  or  oliarge  of  any  one  patient 
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ns  a  lunatic  or  an  alleged    lunatic^   shall,   within  seven  clear        ^^' 
days  after  so  receiving   or  taking  such  patient,  transmit  to   the      harms. 

secretary  of  the  conunissioners  a  true  and  perfect  copy  of  the        

order  and  medical  certificate  on  which  such  patient  has  been  so        *®^- 
received ;  .  .  .  .  and  that  every  person  who  shall  receive  into  an  x^n^^  at^i^ 
unlicensed    house   ....   or    take   the   care   or   charge   of   any    -^Evidence. 
person  therein  as  a  lunatic,  without  first  having  such  order  and 
medical  certificate  as  aforesaid,  or  who,  having  received  any  such 
patient,  shall  not  within  the  several  periods  aforesaid  transmit  to 
the   secretary  of   the  commissioner  such   copy,   statement,  and 
notices  as   w)resaid,    •  •  •  .    shall  be  guilty  of  a  misdemeanor. 

Sect  91,  **That  the  secretary  to  the  commissioners  shall 
preserve  every  copy  transmitted  as  aforesaid  of  the  order  and 
certificates  for  the  reception  of  any  patient  as  a  lunatic  into  an 
unlicensed  house,  and  every  statement  or  notice  which  may  be 
transmitted  to  such  secretarv  with  respect  to  any  such  patient  as 
aforesaid,  and  shall  enter  the  same  •  •  .  •  in  a  book  to  be  kept 
for  that  purpose." 

Skiff  h  su  omit  ted  that  the  evidence  was  insufficient  to  support 
the  charge.  That  there  was  no  evidence  that  the  defendant  had 
not  such  an  order  as  was  required  by  the  statute,  the  book  in 
which  the  entry  of  such  order  should  appear  not  being  kept  by  the 
witness  who  was  called,  but  by  others  wno  Were  not  present ;  and 
although  it  might  be  suggested  that  it  was  a  book  kept  under  his 
inspection,  even  then  it  could  only  be  referred  to  for  the  purpose  ^.. 

of  showing  what  it  did  contain,  and  not  to  prove  what  it  did  not ; 
that  there  was,  therefore,  no  evidence  to  support  the  charge  that 
the  house  was  not  licensed,  or  that  the  defendant  had  received  a 
lunatic  without  the  requisite  ticket  or  order. 

Maule  contended  that,  from  the  very  nature  of  the  charge,  a 
negative  proof  and  not  a  positive  proof  was  all  the  prosecution 
could  offer.  That  proof  had  been  given ;  they  having  shown,  as 
fully  as  they  were  able,  that  no  such  documents  existed,  and  it 
was  for  the  defendant  (who  was  bound  under  a  penalty  to  send 
copies  to  the  commissioner)  to  show  if  he  ever  had  them. 

Ghannell,  B.,  said  he  was  of  opinion  that  there  was  evidence 
to  go  to  the  jury  that  the  lady  in  question  was  a  lunatic  or  an 
alleged  lunatic,  and  that  the  defendant  received  and  retained  her 
without  having  the  order  and  certificate  required  by  the  statute. 
It  was  truly  stated  that  the  proof  in  this  case  was  in  the  nature  of 
negative  proof,  and  that  negative  was,  in  his  opinion,  established  by 
the  evidence,  applying  to  it  the  ordinary  rules  of  law  and  common 
sense :  a  public  duty  was  thrown  upon  the  commissioners,  under 
the  superintendence  of  their  chief  clerk,  and  though,  as  a  general 
rule,  a  defendant  must  have  his  guilt  proved  and  was  not  to  be 
called  upon  to  establish  his  innocence,  yet,  where  the  proof  was  in 
the  nature  of  negative  proof,  and  where,  if  he  had  received  the 
documents  and  had  not  transmitted  them,  they  would  be  in  his 
possession  and  notice  to  produce  was  given,  there  was  a  sufficient 
case  to  go  to  the  jury.  Not  guiUy. 
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CENTRAL  CRIMINAL  COURT. 

February  26,  1867. 

(Before  the  Rt.  Hon.  Russell  Gurnet,  Q.C.,  Recorder.) 

Reg.  r.  Montague  TAYLOR.(a) 

Embezzlement — Servant — Evidence* 

T,  was  charged  with  embezzlement  The  non'Occounting  for  moneys 
received  was  proved;  the  employer  of  T.,  however^  who  made  the 
engagement  with  him,  was  not  called  to  prove  the  terms  thereof  but  only 
his  managing  clerk,  who  knew  them  through  repute  alone,  having  been 
informed  of  them  by  his  employer : 

Held,  that  there  was  no  evidence  to  go  to  the  jury  that  T.  was  a  servant 
to  the  prosecutor* 

MONTAGUE  TAYLOR  was  charged  with  embezzling  money, 
the  property  of  his  master,  George  Evans. 

CoUins  prosecuted. 

Metcalfe  defended. 

The  receipt  of  three  saros  of  money,  on  account  of  Mr.  Evans, 
was  duly  proved.  The  prosecution  then  called  John  Cox,  who 
said: — I  am  principal  clerk  and  cashier  to  Mr.  George  Evans, ^ 
needle  and  hatband  manufacturer  in  Cannonnstreet.  The  prisoner 
has  been  in  his  service  about  six  years ;  first  as  a  cutter,  and  after- 
wards as  town-traveller.  His  duties  were  to  solicit  orders  and 
collect  moneys.  After  the  6th  of  September  last  he  was  paid  wholly 
by  commission.  Previously  to  that  he  had  a  salary.  The  com- 
mission varied  according  to  the  articles  sold,  10,  12^,  and  15  per 
cent.  He  was  paid  his  commission  at  the  end  of  each  week  if  he 
wished  it.  I  have  the  books  here.  He  did  not  pay  me  these 
three  sums,  nor  account  for  them.  The  last  day  I  saw  him  was 
the  5th  of  January,  and  the  last  payment  I  made  to  him  for  com- 
mission was  on  the  1st  of  Decemoer. 

Cross-examined. — I  did  not  make  the  arrangement  with  him 
myself,  it  was  repeated  to  me  by  Mr.  Evans ;  ne  is  in  Ireland. 
The  prisoner  was  permitted  to  take  orders  on  commission  for  other 
persons  as  well  as  Mr.  Evans.    I  have  recently  become  acquainted 

(a)  Reported  bj  £.  T.  £.  Bsslbt,  Esq.,  Barrifter-at-Law. 


CRIMINAL  LAW  CASES. 


545 


with  the  fact  that  he  had  an  office  of  his  own.     I  was  never  there 
till  after  he  was  in  custody.     He  had  three  rooms  on  the  first  floor. 

Metcalfe,  for  the  prisoner^  submitted  that  there  was  no  case  to 
go  to  the  jury  that  the  prisoner  was  a  clerk  or  servant  in  the 
absence  of  his  principal^  Mr.  Evans. 

The  Recordeb  considered  the  evidence  on  that  point  insufficient^ 
and  therefore  directed  a  verdict  of 

Not  gvilty. 


Rbo. 

V, 

Taylor. 
1867. 

EmbezzUment 
— Evidence, 


CENTRAL  CRIMINAL  COURT. 


April  18,  1867. 
(Before  the  Rt  Hon.  Russell  Gurnet,  Q.C.,  Recorder.) 

Reg.  v.  Henbt  GAM6LB.(a) 

Shooting  vfith  intent^^Absenee  of  priming, 

G,  was  charged  with  a  felonious  attempt  to  shoot.  He  was  proved  to 
have  presented  a  pistol  at  a  man,  and  to  have  pulled  the  trigger^  but 
the  pistol  did  not  go  off.  On  examining  the  pistol,  it  was  found  that, 
if  it  ever  had  been  primed,  it  would  have  been  impossible  for  the  priming 
to  have  fallen  out,  and  the  pistol  must  have  gone  off: 

Held,  on  the  authority  of  R,  v,  Carr  (JR,  4r  R*  377),  that  there  was  no 
ease  to  go  to  the  jury. 

HENRY  GAMBLE  wa^  charged,  for  that  he,  hy  drawing 
the  trigger  of  a  certain  pistol  then  loaded,  feloniously  and 
unlawfully  did  attempt  to  disdiarge  the  said  pistol  at  Eaward 
Edwards,  with  intent  to  resist  and  prevent  his  lawful  appre- 
hension. 

Piatt  prosecuted. 

Montagu  Williams  defended. 

Rosina  Evans  said : — ^I  am  servant  to  Mr.  James  Gamble,  who 
lives  at  Mortlake.  The  prisoner  is  his  grandson.  On  Sunday 
evening,  the  24th  of  March,  about  half-past  seven,  I  was  alone  in 
the  house,  when  the  prisoner  knocked  at  the  door  and  asked  to  see 
Mr.  Gamble.  I  told  him  he  would  not  be  in  till  eight,  and  the 
prisoner  said  he  would  wait.  He  came  into  the  parlour,  and  went 
straight  to  the  wall  without  sitting  down.     He  soon  turned  round 
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(a)  Reported  liy  £.  T.  E.  Bulst,  Esq.,  Barrister-ftt-Law. 
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Gamble. 

1867. 

Feloniously 
thooHng. 


towards  me,  and  I  saw  then  that  he  had  a  mask  on.  He  said  if 
he  could  put  a  shilling  or  so  in  my  way  he  would  do  so,  and  asked 
me  to  show  him  the  way  to  Mr.  Gamble's  bedroom.  I  said  I 
would  not  He  then  said  if  I  made  a  row  others  outside  would 
come  to  his  assistance,  but  I  did  not  see  any  one  outside.  He 
then  took  a  candle  and  went  upstairs  into  Mr.  Gramble's  bedroom, 
and  I  went  out  to  get  assistance.  When  I  returned,  the  prisoner 
had  gone. 

Edward  Edwards  said : — I  saw  the  prisoner  leave  Mr.  Gramble's 
premises  and  jump  over  the  back  fence.  I  ran  after  him,  and 
called  to  him  to  stop.  He  said  he  would  not  stop  till  he  was  forced. 
He  jumped  over  agate,  and  then  turned  round  again  and  presented 
a  pistol  at  my  face,  and  pulled  the  trigger.  I  neard  the  click  of 
the  pistol  when  he  presented  it  at  me  and  pulled  the  trigger.  The 
pistol  was  afterwards  forced  from  him. 

The  Recordeb,  upon  examining  the  pistol,  said  that  it  was 
evident,  from  its  construction,  that  the  priming,  if  there  ever 
were  anv,  could  not  have  fallen  out,  and  as  it  had  been  decided  by 
a  majority  of  the  judges  in  R.  v.  Carr  (R,  &  R.  377)  (a^  that  a 
person  cannot  attempt  to  discharge  a  pistol  if  it  had  no  priming  in 
It,  there  was  no  case  to  go  to  the  jury. 

Not  gmliy. 


(a)  See  also  on  this  point  the  following  oases: — R^.  ▼.  Becker  (1  0.  &  K.  254);    Reg. 
▼.  James  (Id.  530) ;  and  R^,  v.  Harris  (5  C.  &  ?.  159). 
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CENTRAL  CRIMINAL  COURT. 

^prtH  1,1867. 

(Before  Mr.  Baron  Channell.) 

Reg.  v.  John  Geobge  Conbe  and  Maby  CoNDE.(a) 

Murder — Manslaughter — Death  by  starvation — Withholding  food-^ 
Complaint  by  deceased  child  of  hunger-^  Statement  of  prisoner  before 
coroner* 

A  complaint  by  a  deceased  child  of  being  hungry y  although  made  in  the 

absence  of  the  prisoners^  admitted  in  evidence* 
The  statement  of  a  prisoner  before  the  coroner  put  in  evidence  by  consent 

of  both  sides, 
A  parent  who  wilfully  withholds  necessary  food  from  his  chUd,  with  the 

wilful  determination  by  such  withholding  to  cause  the  death  of  the  child^ 

is  guilty  of  murder  if  the  child  dies. 
A  parent  who  has  the  means  to  supply  necessaries^  but  who  negligently^ 

though  not  wilfully,  withholds  from  a  child  food  which^  if  administer^ 

would  sustain  its  lifcf  and  the  child  conseguentfy  dieSy  is  guilty  of 

manslaughter. 

JOHN  GEORGE  CONDE  and  Marv  Conde  were  indieted 
for  and  chafed,  upon  the  coroner  s  inqaicntion,  with  the 
wilful  mnrder  of  William  Conde. 

Daly  and  Nicholson  prosecuted. 

Besley  and  Straiaht  defended. 

Ellen  Riosu  saia : — I  am  nuurried  and  reside  at  7,  Emily-place, 
in  the  same  house  as  the  prisoners  and  their  deceased  child.  The 
last  week  in  December,  the  deceased  child  came  into  my  room 
about  half-past  six  in  the  morning.  I  heard  a  peculiar  rustling 
noise  and  lighted  a  candle,  and  underneath  the  bed  in  the  centre 
of  the  room  the  child  was  crouching.  He  looked  very  thin  and 
emaciated ;  he  was  in  his  nightgown.     He  spoke  to  me. 

Besley  objected  to  the  reception  of  any  statement  made  by  the 
child  in  the  absence  of  the  prisoners. 

Z>a2/ proposed  to  use  it  as  showing  the  state  of  health  of  the 
deceased,  and  referred  to  a  ruling  of  Alderson,  B.,  in  Reg.  y. 
Johnson  (2  C.  &  Eir.  354> 

(a)  Btpoittd  bj  E.  T.  E.  Bxilet,  Esq.,  Banifter-At-l<«w. 

kn2 
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Bbo.  Channell,  B.^  said,  he  was  clearly  of  opinion  that  the  evidence 

J  HH  G    BOB  ^*®  admissible,  upon  the  ground   taken  by  Coleridge,  J.,  in  a 

CoxDB  aod    similar  case,  that  it  was  not  so  much  a  statement  as  an  act.     A 

Mart  Ck>HDB.  complaint  of  hunger  was  an  act ;  although  the  particulars  of  the 

TTTT        statement  might  not  be  receivable,  the  fact  of  the  complaint  was 

*        clearly  so, 

Murder—  The  witucss  then  continued  her  evidence: — When  I  first  saw 
^'f^^^^l^  tlie  child  he  appeared  to  me  to  be  thin  and  emaciated,  as  though 
suffering  from  want  of  food.  He  spoke  very  weak  and  low^  and 
asked  me  for  bread.  I  was  confirmed  in  my  opinion  by  the  state 
of  his  voice.  This  was  in  the  last  week  in  December.  The  last 
time  I  saw  the  child  was  on  the  16th  of  February,  the  night  on 
which  he  died.  My  opinion  then  was  that  he  was  certainly  dying 
from  starvation,  he  looked  so  emaciated. 

Cross-examined. — I  know  that  the  child's  father  had  been  doing 
pauper's  work,  and  getting  pauper's  pay  for  it  I  believe  3«.  in 
money,  and  9«.  worth  of  rood  a  week.  I  heard  Joseph  Conde, 
the  eldest  boy,  tell  the  coroner  that  his  brother,  the  deceased,  had 
more  food  than  they  had. 

Jane  Tucker. — I  live  right  opposite  the  prisoners'  house,  on  the 
first  floor.  I  could  see  plainly  into  the  room  where  they  lived.  I 
never  saw  the  deceased  eating.  I  have  seen  him  standing  against 
the  wall  all  day ;  on  other  occasions  for  two  or  three  hours  at  a 
time.  When  his  mother  went  out  of  the  room  he  would  sit  down 
upon  something,  but  as  soon  as  he  heard  her  coming  he  has 
jumped  up,  and  resumed  his  former  position  at  the  wall.  He  used 
to  stand  at  the  wall  whilst  the  rest  of  the  family  had  their  meals. 
The  other  children  were  playing  about  with  something  in  their 
hands  to  eat,  or  else  standmg  at  the  table  with  their  parents.  Both 
the  parents  have  been  sitting  thei;p,  and  I  have  never  seen  any 
food  given  to  the  deceased.  I  have  observed  this  for  nine  months, 
as  near  as  I  can  recollect. 

Mary  YoUer  (residing  at  the  house  where  the  deceased  died) 
said: — The  deceased  looked  very  delicate.  He  asked  me  for 
bread  and  water  three  times,  and  I  gave  it  to  him.  He  ate  it 
yery  ravenously.  On  the  Saturday  after  last  Good  Friday,  I  saw 
the  child  beaten  very  severely  three  times  with  a  cane  by  his 
mother.  I  have  heard  a  child  beaten  every  day,  and  sometimes 
two  or  three  times  a  day,  for  a  long  time — eight  or  ten  months. 
The  child  cried  loudly,  and  the  cries  appeared  to  come  from  the 
prisoners'  room. 

Caroline  Jane  Brabham  said : — I  used,  about  five  years  ago,  to 
live  opposite  to  the  prisoner.  My  attention  was  called  to  the 
house  oy  one  of  the  windows  having  either  boards  or  shutters  up. 
1  have  seen  the  deceased  there  constantly.  He  looked  very 
frightened,  and  seemed  quite  wild.  I  saw  him  standing  there  day 
after  day  with  no  food  given  to  him.  I  have  seen  Mrs.  Conde 
fetch  a  pint  of  beer  daily,  and  bread  and  cheese,  and  ^ve  it  to  her 
own  two  children,  and  she  would  keep  them  at  the  window.  They 
were  never  allowed  to  move  or  play  with  the  other  child,  but  were 
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kept  aaite  separate.     The  child  used  to   stand  with  his  hand       Sbq- 
behina  him,  and  his  back  against  the  wall  from  morning  till  it  was  j^^^  gbobob 
dark   at  night — not  in  the  comer,  but  behind  where  the   door    condb  and 
opened.     I  saw  him  once  go  round  to  where  his  mother  was.     She  Mart  Ck>NDB. 
struck  him  a  heavy  blow  in  the  face  which  nearly  knocked  him        y^ 

down.     His  father  was  in  the  room  at  the  time^  but  did  not  take       ' 

the  slightest  notice.  Mwrder-^ 

There  was  other  evidence  of  a  similar  nature.  ^^^^^SnoT 

George  Charles  Kernott,  a  licentiate  of  the  Apothecaries' 
Company,  proved  that  the  deceased  died  from  starvation ;  death, 
no  doiibt,  having  been  accelerated  by  beatings. 

Daly  stated  that  the  male  prisoner  had  made  a  statement  before 
the  coroner,  which  he  could  not  put  in  on  the  part  of  the  prose- 
cution, as  it  had  not  been  made  after  the  requisite  caution  by  a 
magistrate;  but  at  the  request  of  Besley,  the  counsel  for  the 

Srisoner,  he  consented  to  its  being  read,  which  was  accordingly 
one. 

Channell,  B.,  in  summing  up  the  case  to  the  jury,  directed 
them  as  follows: — If  the  prisoners  or  either  of  them  wilfully  with- 
held necessary  food  from  the  deceased,  with  a  wilful  determination 
by  withholding  sustenance  which  was  requisite  to  cause  his  death, 
then  the  party  so  withholding  such  food  is  guilty  of  murder.  If, 
however,  the  prisoners  had  the  means  to  supply  necessaries,  the 
want  of  which  had  led  to  the  death  of  the  deceased,  and  having  the 
means  to  supply  such  necessaries,  negligently,  though  not  wilfully, 
withheld  fooa  which,  if  administered,  would  have  sustained  life, 
and  so  caused  the  death  of  the  deceased,  then  that  would  amount 
to  the  crime  of  manslaughter  in  the  person  so  withholding  the 
food. 

Mary  Conde  guiUy  of  maTulaugliterj 
John  George  Conde  not  guilty. 
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CENTRAL  CRIMINAL  COURT. 

June  11, 1867. 

(Before  Thos.  Chambebs,  Esq.,  Q^C.y  Common  Serjeant.) 

Reg.  v.  George  Edwabd  GnBNET.(a) 

Justice  of  the  peace-^Attempi  to  eorrupt-^Immaterial  allegation — Corpus 

deUotL 

G,  toas  charged  with  attempting  to  corrupt  7.,  a  justice  of  the  peace^  and 
the  chairman  of  the  bench  of  a  licensing  division^  before  whom  G.  was 
about  to  apply  for  a  licence  for  a  public  house^  by  sending  a  sum  of 
money  to  him.  The  indictment  alleged  that^  at  the  time  G,  so  attempted 
to  corrupt  T.,  he  hnew  T,  was  to  be  the  chairman  at  the  licensing 
meeting : 

Held,  that  that  allegation  was  surplusage,  and  might  be  refected,  the 

im^tment  being  perfectly  good  without  it. 
A  person  sending  money  to  a  magistrate  with  the  intention  of  producing 

o^  effect  upon  his  decision  is  guilty  of  an  attempt  to  corrupt. 

GEORGE  EDWARD  GURNEY  was  charged  with  unkw- 
fuUy  attempting  to  bribe  and  corrupt  a  justice  of  the  peace. 

Poland  and  Beasley  prosecuted. 

Btbton  defended. 

The  evidence  ivas  as  follows : 

Robert  Tubbs,  the  chairman  of  magistrates  acting  for  the  Ken- 
sinston  diyisiouy  and  a  justice  of  the  peace  for  the  county  of 
MiddleseZ)  said,  that  he  had  acted  in  that  capacity  at  licensing 
meetings  for  nineteen  or  twenty  years.  The  annual  meeting  in 
this  year  was  on  the  5th  of  March,  and  was  adjourned  to  the  19th 
and  then  to  the  26th.  At  each  of  those  meetmgs  he  presided  as 
chairman,  and  was  present  from  the  beginning  to  the  end  of  each. 
The  defendant  had  made  former  applications,  and  in  1864  the 
witness  had  visited  his  house.  There  was  an  application  in  1867, 
and  the  case  was  to  come  on  on  the  26  th  of  March.  On  the  11th 
of  March,  the  following  letter,  enclosing  40/.  in  bank  notes,  was 
received  by  Mr.  Tubbs : 

(a)  Reported  bj  E.  T.  £.  Beslbt,  Esq.,  Barrist€r-at-Law. 
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[Private.]  "  March  9th,  1867.  R"o- 

"  Honoured  Sir,  -Trusting  you  will  not  feel  offended,  but  pardon      gumsbt. 
the  very  great  liberty  I  have  taken,  having  struggled  very  bard  in        — 
my  bouse,  for  eleven  years,  to  maintain  my  family,  without  any        ^^^7. 
complaints  being  made  by  the  police.     If  you  will  take  my  case     Attempt  to 
into  consideration,  and  be  my  friend  at  the  coming  licensing  day,  corrupt  a  jut- 
it  will  be  for  ever  felt  by  ^{^^^^ 

«  Your  most  obedient  servant,  -/nAc<m«<. 

«<G.  E.  Gurnet. 
'^EobertTubbs,  Esq.'' 

The  prisoner  applied  for  his  licence  on  the  26th  by  attorney ;  the 
matter  was  heard,  and  the  licence  refused.  The  receipt  of  the 
letter  and  its  contents  were  then  known  to  all  the  justices. 

On  cross  exnmination,  this  witness  said  that  he  had  not  been 
absent  one  licensing  day  during  the  time  he  had  been  chairman. 

The  clerk  to  the  justices  of  the  Kensington  division  proved  the 
due  hearing  of  the  case,  and  the  eliding  of  the  letter  to  Mr.  Tubbs 
by  the  defendant  was  proved  by  an  admission  of  his  to  the  police 
constable. 

Ribton  submitted  that  there  was  no  proof  that  notices  of  the 
intended  holding  of  the  licensing  meeting  had  been  affixed  to  the 
doors  of  any  church  or  chapel,  as  required  by  the  9  Geo.  4,  c.  61 ; 
also,  that  this,  being  an  attempt  to  commit  a  misdemeanor,  it  must 
be  shown  that  the  attempt  could  be  carried  into  effect.  The  in- 
dictment averred  that  the  act  alleged  to  have  been  done  by  the 
defendant  was  done  he  *^  well  knowing  that  the  said  Edward  Tubbs, 
Esq.,  would  be  chairman,''  which  it  was  impossible  to  prove,  it 
being  in  the  nature  of  a  prediction.  It  might  be  immaterial 
whether  the  defendant  did  or  did  not  know  that  Mr.  Tubbs  would 
be  chairman,  but  by  the  averment  it  became  material. 

The  Common  Serjeant  considered  the  allegation  as  mere 
surplusage,  the  indictment  being  perfectly  good  without  it  He 
also  told  the  jury  that,  if  the  prisoner  sent  the  money  with  the 
intention  of  producing  any  effect  upon  Mr.  Tubbs's  decision,  that 
was  an  attempt  to  corrupt. 

Ribton  requested  that  the  point  might  be  reserved,  but 

The  Common  Serjeant,  after  consulting  with  the  Becordei, 
declined  to  do  so. 

Guilfy. 
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CENTRAL  CRIMINAL  COURT. 

June  12,  1867. 

(Before  Mr.  Justice  Willes.) 

Reg.  v.  Pietbo  STiaiNANi.(a) 

Evidence — FFUneases  not  in  depontians — Central  Criminal  Court. 

If  on  the  trial  of  a  prisoner  it  is  intended  to  produce  witnesses  which 
were  not  examined  before  the  committing  magtstrtUey  the  prosecution 
should  give  notice  to  the  prisoner  of  their  names  and  the  substance  of 
what  it  is  expected  they  will  prove. 

This  is  the  practice  of  the  Central  Criminal  Courts  which  is  the  principal 
criminal  court  in  the  kingdom^  and  should  be  followed  by  all  inferior 
courts. 

PIETRO  STIGINANI  was  indicted  for  feloniously  wounding 
Joseph  Bongiovani,  with  intent  to  murder  him ;  in  a  second 
count  the  offence  was  laid  as  having  been  committed  with  intent 
to  do  him  grievous  bodily  harm. 

Sleigh  and  Besley  prosecuted. 

Montagu  Williams  and  Grain  defended. 

In  the  course  of  this  case,  after  all  the  witnesses  for  the  pro- 
secution who  were  produced  before  the  magistrate  had  been 
examined,  Besley  tendered  a  new  witness,  whose  deposition  had 
never  been  taken,  and  in  respect  of  whom  the  prosecution  had 
ffiven  no  notice  to  the  prisoner  that  it  was  their  intention  to  call 
him. 

ffilUamSf  for  the  prisoner,  objected  to  the  witness  giving  his 
evidence. 

Willes,  J.,  said  that  the  object  for  which  the  Legislature 
required  depositions  to  be  taken  was  that  the  person  charged 
might  know  what  was  going  to  be  proved  against  him,  and  who 
was  going  to  prove  it,  and  thus  might  be  able,  if  necessary,  to  make 
inquiries  as  to  the  character  of  the  witnesses  on  the  part  of  the 
prosecution,  or  prepare  to  defend  himself  in  any  way  he  thought 

(a)  Reported  by  E.  T.  B.  Bbslrt,  Esq.,  Bmrrister-at-Law. 
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fit.     This  object  of  the  Legislature  would  be  entirely  defeated,       Bm. 
if  witnesses  not  examined  before  the  magistrate  were  allowed  to    snoniikjii. 

be  produced  on  the  trial,  without  any  previous  intimation  to  the       . 

prisoner  either  of  their  names  or  of  what  they  were  going  to        *®^' 
prove.     In  his  opinion,  not  only  should  the  prosecution  in  such  a  wurl^irnot  i 
case  furnish  the  prisoner  or  his  attorney  with  the  names  of  in-    dtpoiUwiu. 
tended  witnesses,  but   also  with  the  substance  of   what  it  was 
expected  they  would  prove.    The  Central  Criminal  Court  was  the 
prmcipal  criminal  court  in  the  kingdom,  and  should  be  the  one 
which  all  other  inferior  tribunals  should  look  up  to  as  a  model  in 
cases  of  practice,  and  closely  follow ;  and,  as  far  as  he  was  con- 
cerned, he  would  neither  there  nor  in  any  other  court  permit  the 
reception  in  criminal  cases  of  evidence  of  which  the  prisoner  had 
had  no  previous  intimation.     The  evidence  tendered  would  there- 
fore not  be  admitted. 


CENTRAL  CRIMINAL  COURT. 

June  14,  1867. 

(Before  the  Rt  Hon.  Russell  Gurnet,  Q.C.,  Recorder.) 

Reg.  v.  Willl4m  Jelly  and  John  HALL.(a) 

BiU  qfexaptions — Criminal  ccue-~'AppeaL 

A  hiU  of  exceptions  does  not  lie  in  a  criminal  case^  whether  felony  or 
misdemeanor  ;  and  although  there  might  be  no  objection  to  the  Court 
signing  a  bUl  of  exceptions,  get  judgment  should  be  passed  at  once  and 
no  appeal  exists  in  respect  of  such  ruling, 

WILLIAM  JELLY  and  John  Hall  were  charged  with 
unlawfully  molesting,  threatening,  and  intimidating  Mary 
Rattenbury;  and  also  with  conspiring,  with  others,  to  intimidate 
her  and  to  force  her  from  her  employment. 

Ballantine,  Serjt.,  Sleiah  and  Lewis,  prosecuted. 
Keane,  Q.C.,  defendea. 

The  Recorder  considered  there  was  no  evidence  to  connect 
Hall  with  any  attempt  to  intimidate  or  molest,  and  be  was  there- 
fore acquitted. 

(a)  Reported  hj  E.  T.  E.  Bbu.bt,  Esq.,  Barruter-at-Law. 
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^■<>*  Jelly  was  found  guilty  of  conspiring  with  others  to  intimidate. 

JnxT  ind        Keane,  Q.C.>  tendered  a  bill  of  exceptions  to  the  ruling  of  the 
Haul*.       Recorder. 

— -  Ballantinej  Serjt,  contended  that  this  could  not  be  done  in  a 

^  criminal  case,  and  that,  although  Lord  Campbell^  C.  J.,  once  si^ed 

Ptoatu^^Bm  one  in  the  case  of  Reg.  v.  AUeme{a)y  he  afterwards  altered  his 
ofexoq^i¥m$.   opinion  on  consulting  the  other  judges. 

The  Bbgobdeb  (after  oonsultine  Willes,  J.)  was  of  opinion 
that  the  bill  of  exceptions  could  not  be  received ;  and  that  although 
there  might  be  no  objection  to  the  Court  signing  it,  yet  the  Court 
was  bound  to  pass  sentence  at  once,  and  further,  that  there  could 
be  no  question  raised  upon  that  ruling. 

(a)  In  the  case  of  Reg  ▼.  AUegm^  Q.B^  DMember  1,  1851,  the  defoDdaiits  were  indiotad 
for  obUiniDg  money  by  felee  pretences,  and  for  a  conspiracy  to  defrand.  The  coooael  for  the 
defence  tendered  a  bill  of  ezoepUons  to  the  admissibility  of  certain  documents  in  evidence. 
Lord  CampbtU^  C.J.,  remarked  that  it  was  the  first  time  be  had  ever  known  a  bill  of  exceptions 
in  a  criminal  case;  bnt,  after  hearing  arguments  at  chambers,  he  sealed  it,  leaving  the  question 
whether  it  would  lie  to  be  determined  iq  the  Court  of  Error.  Lord  Campbell^  however, 
subsequently  stated  that  he  had  further  considered  the  matter,  and  conferred  with  the  other 
judges,  and  was  then  of  opinion  that  no  bill  of  exceptions  would  lie  in  a  criminal  case,  not 
even  in  a  ease  of  misdemeanor. 
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CENTRAL  CRIMINAL  COURT. 

June  13, 1867. 

(Before  Mr.  Justice  Willes.) 

Reg.  v.  Rsinholdt  ZEiasBT.(a) 

Indictment-^ Statement  of  accused — Forgery — Evidence, 

Z.  woi  charged  with  fihniously  having  in  hie  poeeeeeum  a  Hthographie 
eione,  on  which  was  engraved  a  portion  of  a  Dutch  coupon.  In  the 
presence  of  an  agent  of  the  Dutch  consulate,  and  of  the  person  who 
signed  the  coupons,  and  after  Z.  had  been  told  that  if  he  had  had  any^ 
thing  to  do  wUh  the  Uihographiftg  it  would  be  better  for  him  to  tell  0^ 
he  made  a  statement : 

Held,  that  that  statement  was  admissible  in  evidence  against  him. 

A  second  lithographic  stone  was  found  in  Z^s  lodgings,  in  respect  of 
which  another  indicttnent  had  been  preferred  against  him  : 

Held,  that  it  was  competent  for  the  prosecution  to  give  evidence  on  the 
tried  of  the  first  indictment  of  what  was  on  the  second  stone. 

REINHOLDT  ZEIGERT  was  indicted  for  feloniously  and 
without  lawful  excuse  having  in  his  possession  a  stone  upon 
which  was  enpived  part  of  an  undertaking  for  the  payment  of 
two  guilders  ninety-seven  cents,  of  a  body  corporate  in  the  kingdom 
of  the  Netherlands.  There  were  other  counts,  varying  the  form  of 
stating  the  charge. 

Sleigh  and  Straight  prosecuted. 

lAlley  defended. 

John  Prokop  said : — I  have  been  for  some  years  officially  connected 
with  the  consulate  of  the  Netherlands  in  London,  and  reside  in 
Back-road,  St.  George's.  In  consequence  of  information,  on 
Tuesday  evening,  the  21st  of  May,  about  eight  o'clock,  I  went  to 
No.  10,  Back  Cnnrch-lane,  to  a  room  on  the  first  floor.  I  found 
the  prisoner  there  alone.     I  had  no  one  with  me.     I  left  two 

fentiemen  outside,  Mr.  Kerkhoeven   and   Mr.  De  Pries.     Mr. 
>e  Pries  is  employed  b^  me.     When  I  went  in  I  shook  hands 
with  the  prisoner, and  said, ''Well,  Mr.  Zeigert,  how  do  you  do?** 

(a)  Reported  by  E.  T.  E.  Bbsuet,  Esq.,  Banuter-^ai-Ltw. 
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Sbo*        He  said  he  did  not  know  me.    I  said  I  was  the  agent  of  the  Dutch 
Zeiobbt.     Oonsul-General,  and  I  gave  him  my  card.     I  asked  him  if  he  knew 

*     a  man  of  the  name  of  Meygerink  and  a  woman  of  the  name  of 

1867.        Anna  Rihorst.     He  said  he  knew  them  both.     I  asked  him  if  he 

Farow^ Etfi-^^^^  ^^^7  Were  both  in  custody  at  Amsterdam;  he  said  he  had 

dence,        heard  something  about  it,  but  did  not  believe  it.     I  told  him  they 

liad  informed  the  magistrate  at  Amsterdam  that  he  was  making 

false  coupons  to  send  to  them ;  he  said,  '^  They  can  tell  what  they 

like,  but  I  know  nothing  about  it ;  it  is  very  easy,  too,  for  the 

»eople  in  Amsterdam  to  say  I  did  it,  because  they  know  I  am  a 

»ad  character."    He  said  that  Meygerink  knew  that  he  bad  been 

in  prison  for  eight  years  in  Prussia  for  forgery  there.     I  asked 

him  if  he  had  any  forms  on  which  he  made  coupons ;  he  said  no, 

he  did  it  before,  but  not  in  London.    I  said,  ^^  There  is  a  gentleman 

outside,  if  you  will  permit  it,  I  will  call  him."    That  was  Mr. 

Kerkhoeven ;  I  said  be  was  the  owner  of  the  coupons ;  he  is  the 

fentleman  whose  name  is  signed  at  the  foot  of  the  genuine  coupons, 
did  not  say  anything  of  that  to  Zeigert,  I  only  asked  him  if  he 
would  permit  me  to  call  the  gentleman  upstairs  and  he  could  talk 
with  him.  He  said,  ^*  Yes,  sir,  let  him  come  up."  Mr.  Kerkhoeven 
then  came  up.  I  said  to  him,  ^^  This  is  Mr.  Zeigert."  I  was 
talking  to  him  in  his  own  language.  He  is  a  High  Dutchman,  but 
he  was  talking  all  the  time  in  Low  German,  that  is  very  near 
Dutch,  and  we  could  understand  each  other.  Mr.  Kerkhoeven 
conversed  with  Zeigert  about  the  coupons.  He  asked  him  about 
the  small  coupons  for  two  guilders  ninety-seven  cents ;  the  prisoner 
said  he  knew  nothing  about  it,  but  he  would  give  an  exnla- 
nation  before  he  would  get  the  blame  by  the  people.  Mr. 
Kerkhoeven  asked  him  what  his  business  was ;  he  said  he  was  a 
painter  and  made  sketches.  Mr.  Kerkhoeven  asked  if  he  would 
show  him  any  of  the  sketches ;  Zeigert  did  so ;  they  were  landscape 
sketches.  Mr.  Kerkhoeven  asked  if  he  knew  Meygerink.  He 
said  he  knew  them  both.  Mr.  Kerkhoeven  then  asked  if  he 
might  look  in  his  box  that  was  standing  under  the  bed.  He  told 
him  it  would  be  better  for  him,  if  he  had  anything  to  do  with 
it,  to  tell  him,  and  if  he  had  any  forms  or  stones  to  give  them  to 
him. 

Lilky  submitted  that,  after  such  an  inducement  held  out  by  a 
person  in  authority,  no  statement  of  the  prisoner  could  be  received 
in  evidence. 

WiLLES,  J.,  said  he  was  aware  of  a  ruling  of  Coleridge,  J.,(a) 
to  that  effect,  but  that  had  been  overruled  and  ceased  to  be  acted 
on.     He  therefore  should  not  allow  the  objection. 

The  conversation,  was  then  admitted  in  evidence. 

In  the  prisoner's  possession  were  found  two  lithographic  stones, 
a  large  one  and  a  small  one ;  the  small  one  was  the  subject  of  this 
present  indictment,  the  large  one  was  the  subject  of  another 
indictment.     During  the  progress  of  the  case,  a  lithographer, 

(a)  Reg.  ▼.  Drtw  (8  C.  &  P.  140)  is  no  donbt  the  case  referred  to  by  the  leiuiied  jadge. 
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^illiam  Smarts  was  called,  and  said,  **  I  have  taken  impressions  ^^- 

from  this  small  stone;    on  the  large  stone  there  is  a  slight  zuobbt. 

stain."  

Lilley  submitted  that,  as  the  large  stone  formed  the  subject  of  ^^^7* 
another  indictment,  no  evidence  with  respect  to  it  could  be  given  Forgm^Evi' 

on  this  charge.  dmee, 

WiLLES,  J.,  overruled  the  objection  and  admitted  the  evidence. 


CENTRAL  CitiMINAL  COURT. 

November  18,  1867. 

(Before  the  Rt  Hon.  Russell  Gurnet,  Q.C.9  Recorder.) 

Reg.  v.  Samuel  WADSWOBTH.(a) 

Larcent^ — BaUee^^Larceny  by  owner. 

The  priioner  was  the  bailor  and  the  prosecutor  the  bailee  of  a  horse. 
The  prisoner  had  entrusted  the  horse  to  the  prosecutor  as  security  for 
a  bill  drawn  by  the  former  and  accepted  by  the  latter,  to  accommodate 
him.  The  prisoner  took  the  horse  out  of  the  prosecutor^s  possession. 
The  biU  had  been  paid  by  the  prosecutor,  who  had  never  been  repaid 
by  the  prisoner,  but  was  not  produced  on  the  trial : 
Held,  that  in  the  absence  of  the  bill  there  was  no  evidence  to  go  to  the 
Jury  to  show  that  the  prisoner  had  ever  parted  with  his  property  in 
the  horsey  so  as  to  constitute  his  taking  of  it  a  larceny. 

SAMUEL  WADSWORTH  was  indicted  for  stealing  a  mare 
and  a  halter,  the  property  of  George  Monk. 

Daly  prosecuted. 

Sleiffh  defended. 

George  Monk,  the  prosecutor,  said: — I  am  a  baker  at 
Woolwich,  the  prisoner  has  been  a  commercial  traveller.  About 
six  months  ago  he  entrusted  a  mare  to  me  to  keep  for  him.  I 
had  the  privilege  of  using  it  for  the  keep.  I  afterwards  saw  the 
prisoner  in  company  with  Swift  and  Sayer.  I  had  three  or  four 
meetings  with  them  about  accepting  a  bill  of  exchange,  at  the 
latter  end  of  July.  The  prisoner  owed  Swift  some  money,  and 
they  drew  a  bill  and  asked  me  to  accept  it  I  refused  three  or 
four  times  because  the  mare  was  put  up  to  a  raffle.    It  was  in  my 

(a)  Beportod  hj  £.  T.  S.  Bsblbt,  Esq.,  B«rrUtar-At-Uw. 
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K^*       possession  at  the  time.    At  last  I  accepted  the  bill,  and  they 
Wamwobth.  ^^^^  ™^  ^  ^6  an  I  O  U  for  the  amount  of  the  bUL      I  said 

*  no,  an  I  0  U  was  of  no  use,  and  the  prisoner  then  said  I  should 

1867.       have  the  mare  until  the  bill  was  due  if  I  accepted  it  for  Swift. 
ifgremu^    ^^  ^^^  agreed  that  the  mare  should  be  my  property  until  the 
BqUb^       bill  was  due,  and  on  that  I  accepted  the  bill     The  words  Wads- 
worth  used  were,  ^^  You  won't  lose  much,  you  have  got  the  marer 
I  would  not  have  done  it  upon  anything  else.     TVe  went  to  the 
place  where  the  raffle  was  to  be  and  stopped  it.     I  had  afterwards, 
on  the  second  of  this  month,  to  meet  the  bill.     I  have  it  not  with 
me  now.     I  had  it  yesterday,  I  have  sent  down  to  Woolwich  for  it. 
iS/ie^A  submitted  that  even  supposing  it  to  be  proved  that  the 
prisoner  did  take  the  mare,  yet  there  was  no  case  to  go  to  the  jury, 
as  he  had  never  parted  with  his  property  in  it. 

Daly  contended  that  it  was  not  necessary  that  the  property 
should  be  entirely  divested.  If  the  mare  was  lodged  as  a  security, 
and  got  back  by  a  contrivance,  that  would  amount  to  a  larceny. 
He  referred  to  Reg.  v.  Wilkinson  (R.  &  B.  470)  and  Reg.  v. 
Bramley(S  Oox  Orim.  Cas.  468). 

The  Kecobder  did  not  stop  the  case  on  this  objection  ;  but  at 
its  close,  the  bill  not  being  produced,  he  was  of  opinion  that  with- 
out it  there  was  no  case,  and  therefore  directed  a  verdict  of 

Not  guilty. 


I 
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CENTRAL  CRIMINAL  COURT. 

November  L8,  1867. 

(Before  the  Rt.  Hon.  Russell  Gurnet,  Q.C.9  Recorder.) 

Reg.  v.  Little  and  EusTAOE.(a) 

Larceny — Bailee — Delivery  of  goods  to  wrong  pereon. 

A  carman  having  orders  to  deliver  goods  to  a  certain  person,  in  mistake 

delivered  them  to  another  person,  who  appropriated  them  to  his  own 

use: 
Held^  that  the  carman  did  not  part  with  the  property  in  the  goods  by 

delivering  them  to  a  wrong  party ^  and  that  the  latter,  appropriating 

them  to  his  own  use,  was  guilty  of  larceny* 

GEORGE  COHEN  LITTLE  and  William  Eustace  were 
charged  with  stealing  276  yards  of  carpet,  the  property  of 
the  Midland  Railway  Company. 

Poland  and  Besley  prosecuted. 

Collins  defended  Little. 

Sleigh  defended  Eustace. 

Three  bales  of  carpet  were  entrusted  to  Froome,  a  carman  in 
the  service  of  the  Midland  Railway  Company,  for  delivery  to 
Easteu  and  Co.,  Addle-street.  From  something  Froome  heard  in 
Addle-street)  he  went  to  7,  Philip-lane,  which  leads  out  of  Addle- 
street.  There  was  no  name  up  at  No.  7,  but  it  appeared  as  if  it 
had  been  newlv  done  up.  At  No.  7,  Froome  saw  the  prisoner 
Little,  and  asKed  him  whether  that  was  Eastens*,  of  Addle- 
street;  Little  said,  ^^Yes."  Froome  told  him  he  had  three 
trusses  of  carpet,  and  showed  him  the  way-bill,  which  indicated 
that  three  baies,  marked  E.  959 — 61,  were  to  be  delivered  to 
Easten  and  Co.,  of  Addle-street.  Little  told  him  to  bring  them 
in,  and  they  were  brought  in  and  signed  for  by  "  T.  C.  Little.'' 
Eustace  appeared  to  have  rented  the  premises  on  which  the  goods 
were  left,  and  became  acquainted  with  the  fact  of  their  being  in 
his  house  shortly  after  they  were  so  left  and,  according  to  his  own 
account,  had  sold  them  to  a  man  from  whom  he  had  received  no 
money,  although,  by  his  own  statements  to  a  witness,  be  had  said 

(a)  BeporUd  bj  E.  T.  S.  Bnunr,  Eiq.,  Baniater-«t-Uw. 
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fMTcenjf — 
Evideiee, 


they  had  been  left  at  this  place  in  mistake  and  did  not  belong  to 
him. 

Sleighy  on  behalf  of  Eustace,  submitted  that  there  was  no  case 
of  larceny  made  out.  The  Railway  Company,  in  whom  the 
property  was  laid,  having  parted,  not  only  with  the  possession, 
out  also  with  the  property  m  the  goods,  and  no  trick  having  been 
shown  to  have  been  used  by  Eustace  in  order  to  get  possession  of 
them. 

Poland  contended  that  the  Railway  Company,  having  authority 
to  deliver  to  Easten  and  Co.,  had  no  power  to  part  with  the 
property  in  the  goods  to  any  other  parties ;  that  the  mistake  of 
the  carman  in  leaving  them  at  the  wrong  premises  did  not  deprive 
the  company  of  their  property  in  them ;  and  that  the  subsequent 
conversion  of  them  by  Eustace  to  his  own  purposes  was  in  &ct  a 
larceny  of  the  goods  of  the  company,  just  as  much  as  if  he  had 
taken  them  out  of  the  cart  himself. 

Besleyj  on  the  same  side,  arsued  that,  as  the  goods  came  into 
the  possession  of  Little,  he,  oy  accepting  possession  of  them, 
might  be  deemed  a  bailee  for  the  owner,  and  that  directly  Eustace 
became  acquainted  with  the  circumstances  and  co-operated  with 
him,  he  was  accessory  with  him  as  bailee ;  and  then  i^  contrary  to 
that  bailment,  they  jointly  converted  the  goods  to  their  own 
purposes,  a  case  of  larceny  would  be  established.  He  referred  to 
Reg.  V.  Roh$(m  (9  Cox  Cnm.  Cas.  29). 

The  Regobdeb  said  he  should  leave  the  case  to  the  jury,  not 
upon  the  ground  that  the  prisoners  were  bailees,  but  that  the 
property  in  the  goods  had  not  been  parted  with.  The  carman 
had  the  limited  authority  to  part  with  them  to  Easten  and  Ca 
only,  and  by  leaving  them  in  mistake  the  property  was  not  really 
parted  with.  "S" 

Guilty. 
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CENTRAL  CRIMINAL  COURT. 

October  30,  1867. 

(Before  the  Rt.  Hon.  Russell  Gurnet,  Q.O.,  Recorder.) 

Reg.  v.  Charles  FLANAGAN.(a) 

EmbezzUment^^Distraining  broker — Servant — ^24  ^  25    Vict  c.  96, 

«.  67. 

A  person  employed  as  a  distraining  broker,  if  engaged  in  the  service  of 
the  prosecutor  only^  and  paid  a  salary  by  him,  is  a  servant  within  the 
meaning  of  the  24  i'  25  Vict,  c,  96,  «.  67. 

/CHARLES  FLANAGAN  was  indicted  for  embezzlement. 

Besley  prosecuted. 

G.  S,  Griffiths  defended^ 

The  prisoner  was  in  the  employment  of  a  person  named  Flight, 
who  was  possessed  of  a  large  quantity  of  house  property.  He  had 
in  his  employment  collectors,  whose  duty  it  was  to  collect  the 
rents.  If  they  failed  to  obtain  the  money,  the  matter  was  put  into 
the  hands  of  a  distraining  broker.  The  prisoner  was  one  of  this 
latter  class.  The  evidence  of  Beniamin  J^letcher,  Mr.  Flight's 
manager,  as  to  the  terms  on  which  the  prisoner  was  engaged,  was 
as  follows : — I  advertised  in  one  of  the  morning  papers  for  a  dis- 
training broker.  The  prisoner  applied  for  the  situation.  I  was 
present  when  the  agreement  was  made.  His  salary  was  to  be  18«. 
per  week  and  a  commission ;  and  it  was  afterwards  increased  to 
23^.,  but  the  commission  was  not  altered.  He  was  paid  weekly. 
He  was  expected  to  attend  at  the  office,  and  was  not  allowed  to 
work  for  any  one  else.  If  I  had  known  of  his  doing  so  I  should 
have  discharged  him. 

Griffiths,  at  the  close  of  the  case,  submitted  that  this  case  did 
not  come  within  the  meaning  of  the  act  of  Parliament  under 
which  the  prisoner  was  indicted,  he  being  a  broker,  and  not  an 
ordinary  servant. 

(a)  Reported  by  E.  T.  E.  Bbblvt,  Eeq.,  Barritter-at-Law. 
VOL.  X.  0  0 
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The  Recobdeb. — If  there  bad  been  a  slight  alteration  in  the 
arrangement  between  the  prisoner  and  Mr.  Flight,  there  might 
have  oeen  some  question  as  to  whether  he  was  a  broker  or  a 
servant ;  but  the  fact  of  his  being  exclusively  employed  by  the 
prosecutor,  and  receiving  a  weekly  salary  from  him^  brings  the 
case  within  the  meaning  of  the  act. 

Gmlty. 


CENTRAL  CRIMINAL  COURT. 


September  25  and  26,  1867. 
(Before  Mr.  Justice  Lush.) 
Reg  v.  John  WiGGiN8.(a) 

Statement  of  prisoner  before  coroner — Depositions  taken  before  coroner 
— AdmissibiUiy- —  Witness  not  called  by  prosecution. 

Written  notes  made  by  the  coroner  of  a  statement  made  in  his  presence 
during  an  inquest  by  the  prisoner  may  be  used  by  him  at  the  trials  in 
order  to  refresh  his  memory  as  to  what  that  statement  was. 

The  reading  of  such  written  notes  does  not  entitle  the  prisoner  to  have  the 
depositions  of  other  witnesses  taken  in  the  course  of  the  same  inquest 
read. 

The  Court  refused,  on  the  application  of  the  prisoner's  counsel^  to  call  a 
witness  who  had  been  examined  before  the  coroner,  but  had  not  been 
called  by  the  prosecutiofi, 

JOHN  WIGGINS  was  indicted  for  the  wilful  murder  of 
Agnes  Oaks. 

Poland  and  CoUins  prosecuted. 

Ribton  and  Straight  defended. 

In  the  course  of  the  trial,  James  Richards,  the  deputy  coroner 
for  the  eastern  division  of  the  county  of  Middlesex,  was  called, 
and  said: — I  held  an  inquest  upon  the  body  of  the  deceased 
Agnes  Oaks,  on  the  26th  of  July,  and  the  inquiry  was  adjourned 
from  time  to  time,  until  the  9th  of  August.  Upon  that  day  the 
prisoner  came  before  me,  and  represented,  through  his  solicitor, 
that  he  wanted  to  make  a  statement.  He  was  then  cautioned  in 
the  usual  way  that  any  statement  made  by  him  would  be  taken 

(a)  Beported  by  E.  T.  £.  Bkslet,  Eaq.,  Bairister-fti-Lsw. 
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down  in  writing,  and  might  be  used  against  him ;  and  that  if  he 
wished  to  make  the  statement  upon  oath,  I  should  reserve  to 
myself  the  power  of  questioning  him,  which  I  could  not  do  if  he 
made  the  statement  simply.  I  took  notes  of  it  as  he  made  it,  and 
have  them  before  me  in  these  original  depositions. 

Poland  wished  the  witness  to  refresh  his  memory  by  the  notes. 

Ribton  contended  that  they  must  be  read  as  depositions,  the 
first  sheet  being  headed,  ^^  Depositions  taken  before  the  coroner." 

The  Court  allowed  the  witness  to  use  the  document  as  a  paper 
written  by  him  at  the  time  the  statement  was  made,  for  the 
purpose  of  refreshing  his  memory. 

In  the  course  of  cross  examination,  the  deputy  coroner  stated 
that  a  number  of  witnesses  were  called,  and  among  them  Elizabeth 
Hampton. 

Ribton  then  proposed  to  ask  what  Elizabeth  Hampton  had 
stated  before  the  coroner,  on  the  ground  that  the  prisoner's 
statement  on  oath  before  the  coroner  being  put  in,  it  was  open  to 
him  to  lay  before  the  jury  all  the  ev'aence  given  before  the 
coroner.  The  prosecution  had  read  only  that  portion  which 
suited  their  case,  and  he  submitted  that  the  prisoner  was  entitled  to 
'  have  the  whole  of  it  It  had  been  ruled  that  the  whole  deposition 
taken  before  a  magistrate  might  be  put  in,  although  prisoner's 
counsel  might  read  what  he  thought  proper ;  if  that  was  so  as  to 
depositions  taken  before  a  magistrate,  a  fortiori  it  was  so  as  to  those 
taken  before  the  coroner.  In  The  QueejCs  case^  it  had  also  been 
decided  that,  when  a  confession  was  given  in  evidence,  the  whole 
of  it  must  be  laid  before  the  jury ;  and  upon  the  same  principle 
he  was  entitled  to  ask  what  was  said  by  Elizabeth  Hampton. 

Straight^  on  the  same  side,  urged  that,  the  prisoner  being  called 
at  the  very  conclusion  of  the  inquiry,  his  statement  was  the 
answer  to  the  evidence  given  by  the  previous  witnesses,  and  it 
was  therefore  important  that  what  they  said  should  be  laid  before 
the  jury. 

Lush,  J.,  was  clearly  of  opinion  that  the  statement  which  had 
been  read   did  not  let  in  the  deposition  of  the  other  witnesses 

S reduced  before  the  coroner.  It  was  true  that,  if  part  of  the 
eposition  of  a  witness  were  read,  the  other  side  would  be  entitled 
to  give  the  remainder  of  his  testimony  in  evidence;  but  the 
principle  did  not  extend  so  far  as  to  let  in  statements  by  other 
persons. 

At  the  conclusion  of  the  case  for  the  prosecution,  Ribton,  upon 
the  authority  of  Rea.  v.  Holden  (8  C.  &  P.  610)  wished  the  Court 
to  call  a  witness  wno  had  been  examined  before  the  coroner,  but 
had  not  been  called  by  the  prosecution. 
The  Court  refused  to  do  so. 

Guilty — Death.     Sentence  executed. 


Reo. 

V. 

WiGonis. 
1867. 

ConfiitioH — 
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COURT  OF  CRIMINAL  APPEAL. 

November  16,  1867. 

(Before  Esllt,  C.B.,  Willes,  J.,  Bbamwsll,  B.,  Btles^  and 

Lush,  J  J.) 

Req.   v.  CABB.(a) 

Perjuty^  Summons — Indictment — Proof  of  Charge. 

On  the  trial  of  an  indictment  for  perjury^  it  should  be  proved  du^ 
tinctly  what  the  charge  was  on  the  hearing  of  which  the  false  evidence 
teas  given. 

Where  the  only  evidence  of  such  charge  given  in  a  statement  of  a  case 
sent  up  to  this  Court  as  to  the  sufficiency  of  the  proof  toas^  that  two 
police  constables  applied  to  a  magistrates'  clerh  for  a  summons  against 
an  unlicensed  person  for  selling  beer ;  that  the  clerh  fUled  up  a  blank 
form  qfsmmmons,  and  that  a  booh  in  the  office  contained  an  entry  as  to 
the  result  of  the  case  ;  and  that  the  party  appeared  before  magistrates 
'*  and  made  his  defence  to  what  he  was  charged  withf" 

The  Court  quashed  the  conviction. 

CASE  reserved  for  the  opinion  of  this  Court,  by  Mr.  Com- 
missioner Monk. 

The  defendant  was  tried  before  me,  one  of  the  counsel  in  the 
commission,  at  the  last  assizes,  held  at  Manchester,  on  an  in- 
dictment for  perjury,  alleged  to  have  been  committed  by  him  on 
the  hearing,  before  three  of  the  justices  of  the  peace  for  that  city, 
of  a  complaint  made  against  one  Thomas  Lambe,  a  barber  in  that 
city,  of  nis  having  sold  beer  without  being  licensed  for  that 
purpose. 

It  appeared  in  evidence,  that  on  the  morning  of  Sunday,  the 
19th  of  May  last,  George  Swinburne  and  James  Wood,  two  of 
the  police  constables  of  Manchester,  went  by  direction  of  a 
superior  officer  to  Lambe's  house.  They  found  persons  there 
drinking  beer.  Swinburne  and  Wood  each  successively  called 
for,  and  were  supplied  with,  beer  by  Lambe's  wife,  he   being 

(a)  Bflport«d  by  Jomf  l^OMPaoir,  Eiq.,  Birritt«r-at-Law. 
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present^  for  which  they  respectively  paid,  and  which  they  drank 
in  Lambe's  house. 

Swinbarne  and  Wood  made  a  statement  of  what  had  occurred 
at  Lambe's  to  their  superior  officer,  who,  accompanied  by  Wood, 
went  to  the  justices'  clerk,  and  applied  for  a  summons  against 
Lambe  for  this  offence. 

It  is  the  practice  of  the  justices'  clerk  when  any  application  for 
a  summons  against  a  beerhouse  keeper  is  made,  to  fill  up  a  printed 
form.  He  did  so  in  this  case,  and  the  original  form  so  filled  up, 
having  at  the  top  comer  on  the  right  hand  the  letter  C,,  is  annexed 
to  this  case.     The  following  is  a  copy  : 


Bbg. 

Carb. 

IS67. 

Perjury-^ 
Evidmoe, 


*^3&4  Vict  0.61,8.  13.  C. 

*^  Application  far  summons :— Against  Thos.  Lambe  ^  Barber.' 

**  Place  of  residence: — 29,  Bridge-street,  Ogden-street,  Ardwick. 

**  Offence: — Retailing  two  quarts  of  beer  to  the  two  witnesses 
in  his  house,  for  which  they  paid  him,  and  having  six  men  in 
drinking  beer  at  8.15  a.m.  on  Sunday,  May  19,  1867. 

"  Witnesses: — Police  constables  George  Swinburne  and  James 
Wood. 

^'  Previous  convictions  within 
"  Date  of  occupancy 


Date. 


Penaltj. 


To  be  eaminoned  for. 


Selling  beer  without  a 

licence  to  be  consumed 

on  the  premises. 


General  character  of 
the  honee. 


Note. — ^A  second  oflfenoe  requires  proof  of  a  prerions  conviction  within  the  preoeding  twel?e 
months.  A  third  offence  requires  proof  of  oonTiotions  of  two  separate  offences  within 
eighteen  months. 

In  the  office  of  the  justices*  clerk  there  is  kept  a  book  which  is 
indorsed  in  printed  letters  with  the  words  ^*  Licensed  victuallers 
and  beer  retailers  summoned."  Each  folio  of  this  book  is  ruled 
vertically  into  columns,  each  having  a  printed  heading. 

When  a  summons  is  issued  against  a  licensed  victualler  or  beer 
retailer,  entries  are  made  before  the  hearing  of  the  complaint,  in  so 
many  of  these  columns  as  are  applicable  to  the  case,  except 
in  the  column  headed  ^^  How  the  case  is  disposed  of,"  which  is  a 
minute  of  the  decision  of  the  justices.  The  complaint  against 
Lambe  was  so  entered  according  to  the  usual  practice.  An 
original  folio  from  this  book,  with  a  copv  of  the  fillings  up  of  the 
columns  in  Lambe's  case,  is  also  annexed  to  this  case. 
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The  following  is  a  copy  of  the  heading 
fillings  ap  in  Lambe'e  case. 


AnDval  CoD- 

MCQtiTe  Namber 

of  Beport. 


Name  of 
DflfeodADt. 


L  V 


Street 


Offeooe. 


Namo  ct 

Officer  ■  fcpoit- 

iog  the  Ceee. 


I 


B  H  :  Thomas  29,  Bridge-  \  For  selling  j 


6  ;  Lambe. 


street. 


Jas.  Wood. 


„,      Geo. 

'  beer  with-  Swinburne^ 
ODt    a    li- 
cence     at 
8.15    a.m. 

Snndajy 

19th  inst 


How  tho  Geae 
»  diapoeed  of. 


6L  and 

costs,  in 

default  one 

month. 


No  proof  was  given  directly  of  the  service  of  any  summons  on 
Lambe,  but  it  was  proved  that  Lambe  attended  in  person  before 
three  of  the  justices  acting  for  the  city  of  Manchester,  of  whom 
Benjamin  St.  John  Baptiste  Joule  was  one^  on  the  24th  of  May 
last,  and  made  his  defence  to  what  he  was  charged  with.  On  this 
occasion  the  paper  ^^  C."  was  not  produced  before  the  justices ; 
neither  was  any  summons  or  copy  of  summons  to  Lambe  produced ; 
but  the  book  indorsed  ^^  Licensed  Victuallers  and  Beer  Retailers 
summoned ''  was  produced  and  placed  in  the  justices'  hands,  and 
the  words  and  figures  '^  5/.  and  costs,  in  default  one  month  "  filled 
up  in  the  column  headed  ^^  How  the  case  disposed  of,"  were  proved 
to  be  in  the  handwriting  of  the  said  B.  S.  B.  Joule. 

Swinburne  and  Wood  appeared  and  gave  evidence  of  the  facts 
prevlouslv  stated  as  to  what  occurred  on  the  Sunday  morning. 
Lambe  then  called  the  defendant  Carr  as  a  witness  on  his  behalf, 
who  being  sworn,  gave  evidence  materially  contradicting  the 
testimony  of  Swinburne  and  Wood,  and  it  was  upon  this  evidence 
that  perjury  was  assigned  in  the  indictment. 

At  the  close  of  the  case  for  the  prosecution,  the  defendants' 
counsel  objected  that  there  was  no  case  to  go  to  the  jury,  inasmuch 
as  no  information  in  writing  was  before  the  justices  when  they 
heard  the  complaint  against  Lambe  on  the  24th  of  May,  nor  was 
the  summons  to  Lambe  to  appear,  nor  any  copy  of  it  produced, 
and  inasmuch  as  it  was  consistent  with  all  that  was  proved  that 
the  justices  might  have  summoned  Lambe  for  an  ofience  over 
which  they  had  no  jurisdiction,  or  have  summoned  him  for  one 
ofience  and  punished  him  for  another. 

I  overruled  the  objection,  and  the  prisoner  was  convicted. 

As  he  was  unable  to  procure  bail  I  sentenced  him,  and  he  was 
committed  to  prison. 

The  question  on  which  I  beg  the  opinion  of  the  Court  is,  was 
the  objection  rightly  overruled  ? 

If  it  was  not,  the  conviction  to  be  set  aside  and  the  prisoner 
discharged  from  custody ;  but  if  it  was,  the  conviction  and  sentence 
to  remain  in  force.  J.  Monk. 
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No  counsel  appeared  to  argue  for  the  prisoner.  ^■^* 

Hapwood  for  the  prosecution. — There  was  su£Scient  evidence  of       c^s. 

the  charge  before  the  magistrates^  on  which  Lambe  was  convicted,       

to  support  the  finding  of  the  jury  on  this  indictment  The  case  sets       ^^* 
out  all  the  documentary  matter  that  was  before  the  magistrates,  iv/uiy^fm- 
Under  the  1 1  Geo.  4  &  1  Will*  4,  o.  64,  s.  7,  an  information  to       dme: 
recover  the  penalty  from  unlicensed  persons  for  selling  beer  by 
retail,  must  be  laid  before  two  justices ;  and  by  the  3  &  4  Vict, 
c.  61,  s.  3  f  An  Act  to  amend  the  Acts  relating  to  the  general  Sale 
of  Beer  ana  Cider  by  Retail  in  England),  the  information  must  be 
commenced  in  the  name  of  a  constable  or  peace  officer,  but  need 
not  be  in  writing.     In  Reg.  v.  Millard  (22  L.  J.,  M.  C.   108) 
Parke,  B.  said,  "  A  magistrate  cannot  proceed  without  an  infor- 
mation laid  before  him,  but  the  rule  of  law  is,  that,  unless  a  statute 
expressly  requires  it,  the  information  need  not  be  on  oath  or  even 
in  writing:  (Baxter  v.  CareWy  3  B.  &  C.  649;    fVilsan  v.  fVelUr^ 
1  B.  &  B.  57.)''     And  Jervis,  C.  J.,  in  that  case  also  said  that  that 
was  the  rule  of  law.     [Kelly,  C.B. — In  this  case  how  does  it 
appear  that  the  charge  was  made  known  in  any  way  to  the  party  ? 
Bramwell,  B. — I  think  that  is  stated  in  the  case.     It  is  stated 
that  the  two  police  officers  went  to  the  justices'  clerk  and  applied 
for  a  summons  against  Lambe  for  this  offence,  and  afterwards  that 
Lambe  attended  in*  person  before  the  justices  and  made  his  defence 
to  what  he  was  charged  with.     Lush,  J. — How  do  we  know  that 
he  was  not  summoned  for  one  offence  and  convicted  of  another  ?  as 
in  Martin  v.  Pridgeon  (28  L.  J.,  M.  C.  179).     Bbamwell,  B. — 
In  Martin  v.  Pridgeon  the  charge  for  which  the  party  was  sum- 
moned was  never  heard.    From  the  statement  of  this  case  I  should 
infer  that  it  was,  and  that  Lambe  made  bis  defence  to  that  charge.] 
In  Reg.  v.  Shaw  (10  Cox  Grim.  Cas.  66),  on  an  indictment  for 
perjury,  arising  on  the  hearing  of  a  complaint  against  a  beerhouse 
keeper  for  seUing  beer  by  retail  within  the  prohibited  hours,  where 
the  facts  proved  at  the  trial  were  similar  to  what  was  proved  here, 
the  Court  held  that  the  production  of  further  proof  of  the  infor- 
mation as  the  basis  of  the  summons  was  unnecessary,  for  the 
magistrate  had  jurisdiction,  on  the  beershop  keeper  appearing 
before  him,  to  convict  him  of  the  charge  though  there  had  been 
no  information  or  summons.    The  case  of  Reg.  v.  Hurrell  (3  F.  & 
F.   271)  was  then  referred  to.     On  the  other  hand,  in  Reg.  v. 
IVhybrow  f 8  Cox  Crim.  Cas.  438)  the  Becorder  of  London  held, 
on  the  trial  of  an  indictment  for  perjury  arising  on  the  hearing  of 
a  summons  at  a  police  court,  that  it  was  necessary  to  produce  the 
summons;  but  there  it  was  proved  that  the  charge  was  commu- 
nicated to  the  party  summoned,  by  reading  the  summons  to  him. 

Kelly,  C.B. — This  is  an  indictment  ror  perjury,  on  the  trial 
of  which  offence  it  is  necessary  to  prove  first  that  perjury  was 
committed,  that  is  that  the  party  charged  has  deposed  on  oath  to 
something  that  is  untrue;  and,  secondly,  that  that  evidence  is 
material  to  the  issue  before  the  tribunal  where  the  inquiry  takes 
place.     In  this  case,  the  perjury  arises  on  the  hearing  of  a  charge 
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against  Lambe  before  certain  magistrates,  and  the  jurisdiction  on 
their  parts  to  entertain  it  is  the  point  in  question.  We  must  see 
whether  the  case  distinctly  shows  that  the  charge  was  made  to  and 
in  the  presence  and  hearing  of  the  accused  in  order  to  ascertain 
whether  what  was  sworn  was  material  to  the  issue.  The  charge 
must  be  collected  from  the  statement  in  the  case,  and  looking  at 
that  it  appears  that  Lambe  was  in  some  way  or  other  made 
personally  to  appear  before  the  magistrates  when  certain  evidence 
on  some  charge  or  other  was  given.  We  find,  first,  that  a  sum- 
mons seems  to  have  been  made  out,  but  whether  that  was  ever 
served,  or  left  the  magistrates'  ofiice,  or  was  delivered  to  the  police 
officer,  or,  if  so,  whether  he  ever  showed  it  to  the  accused,  does 
not  appear.  It  is  further  stated  that  Lambe  appeared  before  the 
magistrates,  and  evidence  was  heard  which  tnere  is  reason  to 
believe  was  in  relation  to  a  charge  of  selling  beer  without  a 
licence ;  but  whatever  may  have  been  the  charge,  we  look  in  vain 
for  any  charge  distinctly  stated,  whether  written  or  oral,  on  which 
the  defendant  gave  evidence,  and  in  relation  to  wiiich  such 
evidence  is  said  to  have  amounted  to  perjury.  Peijury  is  assigned 
in  the^  indictment  by  alleging  that  the  prisoner  swore  falsely  on 
the  hearing  of  the  charge.  To  sustain  that,  the  charge  should 
distinctly  be  proved,  and  I  nowhere  find  any  statement — I  do  not 
mean  on  which  we  may  not  speculate  as  to  the  charge— but  any 
such  statement  as  distinctly  shows  the  charge  against  Lambe. 
Two  documents  are  set  out,  neither  of  whidi  appears  to  have 
been  shown  or  made  known  to  Lambe.  How  do  we  know  that 
the  charge  was  not  keeping  open  his  house  for  the  sale  of  beer  at 
unlawful  hours  ?  I  do  not  say  that  we  are  to  infer  that^  but  how 
can  we  say  that  Lambe  may  not  have  been  before  the  magistrates 
without  any  summons,  or  information,  or  any  real  charge  having 
been  made  known  to  him.  Under  these  circumstances,  and  with- 
out reference  to  the  authorities  cited,  1  think  the  conviction  should 
be  quashed. 

WiLLES,  J. — I  am  of  the  same  opinion.  Assuming  that  the 
magistrates  could  have  had  jurisdiction  to  convict  Lambe  without 
a  summons  or  waiver  thereof  by  him,  I  see  no  ground  for  assuming 
that  there  was  a  waiver  in  this  case.  It  is  most  probable  that 
there  was  a  summons,  and  if  there  was,  it  ou^ht  to  have  been 
produced,  or  ground  laid  for  giving  secondary  evidence  of  it. 

Bbamwell,  B. — I  doubt  whether  the  conviction  ought  not  to 
be  sustained  in  this  case.  There  is  no  question  of  principle 
involved  in  this  decision.  I  concur  in  the  proposition  that  the 
jury  ought  not  to  convict  without  knowing  what  the  charge  was 
out  of  which  the  perjury  arose,  but  as  I  understand  the  case,  there 
was  sufficient  evidence  of  that  before  the  jury.  The  case  says  that 
Lambe  ^^  made  his  defence  to  what  he  was  charged  with."  Again, 
if  there  is  any  ambiguity  in  the  statement  of  the  case,  I  think  the 
case  should  be  sent  back  to  be  re-stated,  and  I  should  have  been 
better  pleased  if  that  course  had  been  adopted. 

Byles,  J. — I  think  that  the  conviction  ought  not  to  be  sustained. 


COURT  OF  CRIMINAL  APPEAL. 

November  23,  1867. 

(Before  Kelly,  C.B.,  Willes,  J.,  Bramwell,  B.,  Btles,  and 

Lush,  J  J.) 

Reg.  v.  Rtland.  (a) 

Parent  and  child — Neglect  to  provide  child  with  proper  food  and 
nourishment — Ability  of  parent  to  provided-Indictment 

In  an  indictment  against  a  parent  for  neglecting  to  provide  sufficient 
food  and  clothing  for  a  child  of  tender  years^  for  whom  he  is  bound  by 
law  to  provide^  it  is  not  necessary  to  aver  that  the  parent  was,  at  the 
time  of  the  alleged  offence^  of  sufficient  ability  to  perform  the  duty  so 
imposed  upon  him. 

The  want  of  such  an  averment,  if  a  necessary  one,  is  not  a  formal  defect 
within  the  14  4r  15  Viet,  c.  100,  #•  25,  which  it  is  requisite  to  demur  or 
object  to  before  the  jury  are  sworn. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  peace  holden  at  Guildford,  in  and 
for  the  county  of  Surrey,  on  Tuesday,  2nd  of  July,  1867. 

Henry  Blucher  Ryland  was  tried  and  convicted  upon  the  fol- 
lowing count  of  an  indictment : 

(a)  Beported  bj  Jowr  Tbompsov,  Esq.,  Banifttr-At-Law. 
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It  is  necessary  to  show  with  distinctness  that  the  false  evidence  K»>* 
was  material  to  the  charge  before  the  magistrates,  but  there  was       olaau 

no  evidence  of  that  charge,  but  only  of  entries  in  a  book  which  was        

admissible  only  to  refresh  the  witness's  memory.  There  ought  to  ^^' 
be  distinct  evidence  of  the  charge  indepenaently  of  evidence  parjurs 
inculpating  the  prisoner.  Evidenee. 

Lush,  J. — It  was  necessary  to  show  that  the  false  evidence  was 
material  to  the  issue.  The  issue  was  as  to  some  charge  made 
against  Lambe;  if  that  was  in  writing  it  ought  to  have  been 
produced  ;  if  it  was  an  oral  chaise,  it  ought  to  have  been  shown. 
From  the  case  I  should  assume  that  the  charge  was  contained  in  a 
summons  which  was  not  proved. 

Conviction  quashed* 
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^■^-  The  jurors  of  our  Lady  the  Queen  upon  their  oath  present  that 

Btlahd  before  the  time  of  oommitting  of  the  offence  hereinafter  in  this 
—  count  mentioned)  Henry  Blucher  Ryland  was  the  father  of  a 
^^-  certain  male  child  of  tender  age,  to  wit,  of  the  age  of  seven  years, 
Xtffled  of  called  and  known  by  the  name  of  Frederick  George  Ryland ;  and 
pciff^fUto/)ro-  that  Hannah  Ryland^  before  the  time  of  the  oommitting  the 
vide  for  child,  offence,  and  during  all  the  time  hereinafter  in  this  count  mentioned, 
was  the  wife  of  the  said  Henry  Blucher  Ryland  ;  and  as  such  wife 
living  with  the  said  Henry  Blucher  Ryland,  and  during  aU  that 
time  the  said  child  was  living  under  the  care  and  control  of  the 
said  Henry  Blucher  Ryland  and  the  said  Hannah  Ryland,  and 
during  all  that  time  it  was  the  duty  of  the  said  Henry  Blucher 
Ryland  and  the  said  Hannah  Ryland  to  provide  for,  give,  and 
administer  to  the  said  child  wholesome  and  sufficient  meat,  drink, 
food,  and  clothing  for  the  sustenance,  support,  nourishment,  and 
healthful  preservation  of  the  said  child,  the  said  child,  by  reason  of 
his  tender  age,  being  then  wliolly  incapable  of  providing  for 
himself.  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  Henry  Blucher  Ryland  and  the  said 
Hannah  Ryland,  on  the  5th  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-seven,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  taking 
of  this  inquisition,  and  whilst  the  said  child  was  of  such  tender  age 
as  aforesaid,  and  wholly  incapable  of  providing  for  himself  as  afore- 
said, unlawfully,  and  contrary  to  the  said  duty  of  the  said  Henry 
Blucher  Ryland  and  the  said  Hannah  Ryland,  in  that  behalf  did 
omit,  neglect,  and  refuse  to  provide  for,  give,  and  administer  to 
the  said  child  clothing,  meat,  drink,  and  food  in  any  sufficient 
quantity  for  the  sustenance,  support,  nourishment,  and  healthful 
preservation  of  the  said  child,  by  means  whereof  the  said  male 
child  became  and  was  weak  and  ill,  and  greatly  disordered  and 
debilitated  in  his  body,  to  the  great  damage  of  the  said  child,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

After  the  jury  were  sworn  and  the  defendant  given  in  charge 
to  them,  his  counsel  objected  that  the  indictment  was  bad,  as  it 
did  not  allege  that  the  defendant  had  the  means  of  providing  his 
child  with  wholesome  and  sufficient  meat,  drink,  food,  and  clothing 
for  the  sustenance,  support,  nourishment,  and  healthful  preserva- 
tion of  the  said  child.  It  was  replied  that  such  allegation  was 
unnecessary  in  the  indictment,  and  that  it  was  sufficient  to  prove 
such  ability  at  the  trial,  but  that  even  if  such  allegation  were 
necessary  the  objection  was  too  late,  as  being  for  a  formal  defect 
apparent  on  the  face  of  the  indictment  it  ought  to  have  been  taken 
by  demurrer  before  the  jury  were  sworn,  as  provided  for  by 
14  &  15  Vict.  c.  100,  s.  25. 

The  Court  overruled  the  objection,  and,  proof  having  been  given 
of  the  ability  of  the  said  Henry  Blucher  Ryland  to  provide  the 
necessary  food  and  clothing  for  the  child,  left  the  case  to  the  jury, 
who  found  the  said  Henry  Blucher  Ryland  guilty,  but  the  Court 
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reserved  the  two  points  aboye-mentioned  for  the  determination  of       K^^* 
the  Court  for  the  Consideration  of  Crown  Cases  Reserved,  viz.  :        rtlavp. 

(1.)  Whether  an  allegation  of  the  ability  of  the  said  Henr^        ' 

Bluoher  Kyland  to  provide  the  necessary  food  and  clothing  for  his       ^W» 
child  was  requisite  in  the  indictment ;  and,  -         Ntghd  <^ 

(2.)  Whether  the  objection  to  the  indictment  was  not  too  late,    potrmi  topro- 
^  The  Court  respited  judgment  upon  the  defendant*  and  admitted  «*/or  ekUd. 
him  to  bail  till  the  decision  of  the  Court  for  Consideration  of 
Grown  Cases  should  be  known. 

Thos.  Tilson,  Chairman. 

J,  Thompson  for  the  prisoner. — As  to  the  stat  14  &  15  Vict. 

c  100,  ss.  24,  25,  it  is  clear  that  does  not  remove  the  objection 

raised  to  the  indictment,  which  is  a  substantial  and  not  a  formal 

objection.     [Bbahwell  B. — It  has  been  held  that  this  Court 

can   take  cognisance  of   defects  apparent  on   the  face   of  the 

record  when  reserved  at  the  trial :  (see  B,  v.  fVebb^  3  Cox  Crim* 

Cas.  183.)    The  Court  intimated  that  the  objection  was  open 

now,  and  that  the  14  &  15  Vict  c  100,  s.  25,  did  not  remove 

it.]     Then  as  to  the  objection.     It  is  clearly  a  material  fact  to 

be  proved  on  the  part  of  the  prosecution  before  even  a  prima 

facie  case  is   made  upon   an   indictment   such   as   this   that  the 

parent  has  the  means  of  providing  for  his  child:  {Reff.  v.  Cliandler^ 

1  Dears.  C.  C.  453;   6  Cox   Crim.   Cas.   519;    Re^,  v.  Mann^ 

23    L.  T*    12,  per  Lord  Campbell,   C.J.)      Assummg  it  to  be 

a  material  fact  that  must  be  proved,  it  should  have  been  averred 

in  the  indictment.     It  was  so  in  Reg.  v.  Chandler.     It  is  clearly 

.no  offence  unless  the  parent  has  the  means  of  providing  for  his 

child.     In  Rex  v.  Ridley  (2  Camp.  650)  it  was  held  necessary  to 

aver  in  an  indictment  against  a  master  for  not  providing  sufficient 

food  and  sustenance  for  a  servant,  that  the  servant  was  of  tender 

years  and  under  the  dominion  and  control  of  the  master,  and  the 

ability  of  a    parent    to  provide   for   a   child    seems   equally    as 

important  and  necessary  an  averment  as  that.     In  1  Ch.  PI.  241 

the  rule  is  laid  down, ''  That  as  it  is  an  intendment  of  law  that  a 

person  is  innocent  of  fraud,  and  every  imputation  affecting  his 

reputation,  the  party  insisting  upon  the  contrary  must  state  it  in 

pleading."    Again,  from  the  rule  that  a  party  is  not  bound  to 

allege  in  his  pleading  what  ought  properly  to  come  from  the  other 

side,  it  would  seem  to  follow  that  aU  that  is  material  to  be  proved  to 

found  a  primd  facie  case  against  the  prisoner  should  be  alleged  in 

the  indictment.      [Kellt,  C.B. — The   question   is,   Can  it  be 

implied  or  collected   from  the  indictment  ttiat  the  parent  had 

the    ability,  and   are   the    words   that   defendant  ''contrary   to 

the   said  duty   neglected   and   refused  to  provide "  sufficient  ?] 

The  breach   of  duty  alleged   in   the  indictment   is  the   neglect 

of    the  duty  previously   stated,  and    that  is    merely    that  the 

defendant,  the  father  of  the  child,  was  bound  to  provide  for  his 

child,   which   is  not   an  offence  unless   he  has  the  means  of  so 

doing.    The  duty  therefore  alleged  is  insufficient,  and  the  aver- 
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Bw.        meat  of  "  neglect "  carries  it  no  further.     The  defendant  ought 
Kilhm,     ^  ^^^^  notice  that  ability  to  provide  is  alleged  against  him  and 

when* 

1867.  Lilley  for  the  prosecution. — The  indictment  is  for  a  common 

Neglect  of    '*^  misdemeanor,  and  shows  on  the  face  of  it  an  indictable  offence. 

pareiu  to  pro-  The  offeucc  is  the  neglect  of  the  duty  of  a  parent  to  provide  food 

rufeybr  ekUd  and  sustenance  for  his  children :  (Reg.  v.  McAbets,  5  Cox  Grim.  Gas. 

379.)     In  Rex  v.  Friend  (Russ  &  Ry.  20),  it  does  not  appear  that 

there  was  any  averment  of  *'  ability  to  provide  "  averred  in  the 

indictment;  and  in  R.  v.  Ridley  there  was   no  such  averment. 

As  to  the  objection  being  cured  by  pleadii^  over,  he  referred  to 

Reff.  V.  Heane  (9  Gox  Gnm.  Gas.  433.)     [Willes,  J.  referred  to 

Reg.  V.  PeUiam,  8  Q.  B.  959.] 

J.  Tfiampson  was  heard  in  reply.  In  Reg.  v.  Hogan  (5  Cox 
Grim.  Gas.  255^  one  objection  taken  to  the  indictment,  which  was 
held  bad,  was  tne  want  of  an  allegation  that  the  parent  had  the 
ability  to  support  the  child. 

Ejsllt,  C.B. — The  majority  of  the  Court  is  of  opinion  that  the 
indictment  is  sufficient,  and  that  under  the  averment  that  the 
defendant  neglected  to  provide  for  the  child  it  was  open  to  the 
prosecution  to  show  that  he  had  the  means  of  doing  so.  It  is  still 
open  to  the  defendant  to  bring  a  writ  of  error ;  but  it  is  satisfactory 
to  know  that  the  conviction  was  upon  the  merits,  it  having  been 
proved  that  the  defendant  had  the  ability  to  provide  for  his  child. 

Conviction  qffbrmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  23,  1867. 

(Before  Kelly,  C.B.,  Willes,  J.,  Bbamwell,  B.,  Byles  and 

Lush,  J  J. 

Reg.  i;.  WABD.(a) 

Pracdee — Discharge  of  jury  wiihoui.  verdict — Juror  leaving  box  and 

court  during  triaL 

In  the  course  of  the  trials  and  during  the  examination  of  witnesses^  one  of 
the  jurors  had^  without  leave,  and  without  it  being  noticed  by  any  one, 
left  the  jury  box  and  also  the  court  house,  whereupon  the  Court 
discharged  the  jury  without  giving  a  verdict,  and  a  fresh  jury  was 
empanelled.  The  prisoner  was  then  tried  anew  and  convicted  before 
the  fresh  jury : 

Heldy  that  the  course  pursued  was  right. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Qeneral 
Quarter  Sessions  of  the  peace  of  our  Sovereign  Lady  the 
Queen,  holden  by  adjournment  at  St.  Mary,  Newington,  in  and  for 
the  county  of  Surrey,  on  Thursday,  the  1st  of  August,  1867. 

A  jury  was  duly  empanelled,  sworn,  and  charged  to  try  John 
Ward  on  an  indictment  for  feloniously  stealing  five  pounds  weight 
of  brass  from  his  masters. 

The  trial  was  proceeding  in  the  usual  way,  and  several  of  the 
witnesses  for  the  prosecution  had  given  their  evidence,  when  it  was 
discovered  that  James  Feist,  one  of  the  jury,  had,  without  leave 
and  without  it  being  noticed  by  anyone  in  court,  left  the  jury  box 
and  also  the  court  house. 

It  thereupon  appeared  to  the  Court  necessary  to  discharge  the 
jury,  and  the  Court  did  accordingly  discharge  the  jury  and 
ordered  the  proceedings  to  be  commenced  anew. 

Another  jury  was  therefore  empanelled,  sworn,  and  charged  to 
try  the  said  John  Ward  on  tne  same  indictment,  and  they 
returned  a  verdict  of  guilty  against  him,  whereupon  the  Court 
sentenced  him  to  be  imprisoned  in  the  House  of  Correction  at 
Wandsworth,  in  the  said  county,  for  the  space  of  four  calendar 
months,  there  to  be  kept  to   hard  labour,  and  committed  him 

(a)  ReporUd  bj  JoHV  Tbompsom,  Eiq.,  BAniiter»at-Law. 
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^-  accordingly,  unless  he  should  give  bail  to  surrender  himself  to 

Wabd  undergo  his  sentence  if  the  decision  of  the  Court  for  Crown  Cases 

Reserved  should  be  against  him,  but  reserved  the  following  point 

1867.  for  the  determination  of  the  last-mentioned  Court 

DiMchargecf  Was  the  discharge  of  the  first  jury  right  under  the  circum- 

jwry^Fruk  stanccs ;   and  is  the  second  trial  good  and  valid  at  law  ? 

"~''  Thos.  Tn.soN,  Chairman. 

No  counsel  appeared  for  the  prisoner. 
J.  Thompson  for  the  prosecution. 

By  the  Coubt. — The  conviction  must  be  affirmed.     There  was 
no  other  course  that  could  be  adopted. 

Conviction  affirmed. 


trial 


COURT  OF  CRIMINAL  APPEAL. 

November  16,  1867. 

(Before  Kelly,  C.B.,  Willes,  J.,  Bbamwell,  B.,  Btles,  J, 

and  Lush,  J.) 

Reo.    I?.    jABVIS.(a) 
Evidence — Confession  on  inducement — Admissibility. 


The  prosecutor  called  the  prisoner  to  his  room  and  said^  **  Jarvis^  I  thinh 
it  is  right  I  should  tell  you  that,  besides  being  in  the  presence  of  my 
brother  and  myself,  you  are  in  the  presence  of  two  officers  of  the 
police^  and  I  should  advise  you  that^  to  any  question  that  may  be  put 
to  youy  you  mil  answer  truthfullyy  so  that  if  you  have  committed  a 
fault  you  may  not  add  to  it  by  stating  what  is  untrue/*  A  letter  teas 
then  produced^  which  Jarvis  said  he  had  notwritten,  and  the  prosecutor 
then  added,  *'  Take  care,  Jarvis,  we  hnow  more  than  you  thinh  we 
know :" 

Held,  that  the  answer  of  the  prisoner  in  the  nature  of  a  confession  was 
admissible  in  evidence, 

CASE  reserved  for  the  opinion  of  this  Court  b^  the  Recorder 
of  London,  at  a  session  of  the  Central  Crimmal  Court  held 
on  the  8th  of  July,  1867,  and  following  days. 

Frank  Jarvis,  Richard  Bulkley,   and   Wilford  Bulkley  were 
tried  upon  an  indictment  for  feloniously  stealing  138  yarda  of  silk 

(a)  B«portod  bj  Jomm  TBoimov,  Ei^.,  B«rriiUff-it-Law. 
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and  other  property  of  William  Leaf  and  others^  the  masters  of 
Jarvis. 

There  ^as  a  second  count  in  the  indictment  for  felonionsly 
receiving  the  same  goods.  1867. 

William  Leaf  was  examined,  and  said,  "  The  prisoner  Jarvis  ^^T"  ^ 
was  in  my  employ*  On  the  13th  of  May  we  called  him  up,  when  Adm^^u^. 
the  officers  were  there,  into  our  private  counting  house.  I  said  to 
him,  ^  Jarvis,  I  think  it  is  right  that  I  should  tell  you  that,  besides 
being  in  the, presence  of  my  brother  and  myself,  you  are  in  the 
presence  of  two  officers  of  the  police,  and  I  should  advise  yon 
that,  to  any  question  that  may  be  put  to  you,  yon  wiU  answer 
truthfully,  so  that  if  you  have  committed  a  iault,  you  may  not 
add  to  it  by  stating  what  is  untrue.'  I  produced  a  letter  to  him 
which  he  said  he  had  not  written,  and  I  then  said :  *  Take  care, 
Jarvis,  we  know  more  than  you  think  we  know.'  I  do  not  believe 
I  said  to  him  '  You  had  better  tell  the  truth.' " 

Counsel  for  the  prisoner  Jarvis  objected  to  any  statement  of  his, 
made  after  the  above  was  said,  being  received  in  evidence,  and 
referred  to  Reg.  v.  WUUams  (2  Den.  C.  0.  433),  Beg.  v.  Warring^ 
ham  (15  Jur.  318),  and  Beg.  v.  Gamer  (2  Cox  Crim.  Cas.  175), 
Reg.^.  Shepherd  (7  C  &  P.  579),  Reg.  v.  Muller  (3  Cox  Crim. 
Cas.  507). 

Counsel  for  the  prosecution  referred  to  Beg.  v.  BaUry  (2  Den. 
C.  C.  430),  Beg.  v.  Sleeman  (6  Cox  Crim.  Cas.  245),  and  Beg.  v. 
Parker  and  others  (8  Cox  Crim.  Cas.  465). 

I  decided  that  the  statement  was  admissible. 

The  jury  found  Jarvis  guilty,  adding  that  they  so  found  upon 
his  own  confession,  but  they  thought  that  confession  prompted  by 
the  inquiries  put  to  him. 

They  acquitted  the  other  two. 

At  the  request  of  counsel  for  Jarvis,  I  reserved  for  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved  the  question 
whether  I  ought  to  have  admitted  the  statements  of  the  prisoner 
in  evidence  against  him. 

If  I  ought  not  to  have  done  so,  the  conviction  should  be  re* 
versed. 

BussELL  GuBNEY,  Recorder  of  London. 

Coleridgey  Q.C.  {Straight  with  him),  for  the  prisoner. — It  is 
submitted  that  the  prisoner's  confession  ought  not  to  have  been 
received  in  evidence.  The  rule  is  that  every  confession  must  be 
free  and  voluntary  on  the  part  of  the  accused,  in  order  to  be 
admissible  in  evidence ;  but  if  it  is  induced  by  any  promise  or 
threat  on  the  part  of  the  prosecutor,  it  is  not  receivable  in  evidence : 
{Beg.  V.  Baldrg.)  Parke,  B.  said — ^^  It  is  incumbent  on  the  prose- 
cution to  show  that  the  confession  was  free  and  voluntary,  see  note 
to  report  of  Beg.  v.  Baldry,  2  Den.  430."  The  motive  or  intention 
of  the  prompter  is  immaterial,  the  question  being  what  effect  the 
inducement  had  or  was  likelv  to  have  on  the  mind  of  the  accused. 
Different  reasons  for  the  rule  have  been  assigned  by  Eyre,  C.  J., 
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B»>-        in  rFariekshaWs  ease  (I  Leach,  C.  C.  298),  and  by  Pollock,  C.B.,  in 
Jabtis.      ^ff  ^*  Baldry.    Now,  in  the  present  case,  the  prosecutors  were 

extremely  anxious  to  get  some  information  from  Jarvis  to  crinii- 

^^^7*  nate  the  other  two  persons,  the  Bulkleys,  and  it  must  be  remem- 
Confittim  b^^  ^^^^  Jarvis  was  oidy  a  youth.  The  substance  of  what 
AdmMmbiKty.  passed  amounted  to  this :  That  the  prosecutor  intimated  that  if  he 
did  not  tell  the  truth  it  would  be  worse  for  him,  and  that  if  he 
did  it  would  be  better.  If  what  passed  had  any  influence,  how- 
ever slight,  of  a  temporal  nature  as  distinguished  from  that  of  a 
religious  or  spiritual  kind,  on  the  prisoners  mind,  the  confession 
was  inadmissible.  In  Beg.  y.  Baldry  the  words  used  left  it  to  the 
prisoner  to  speak  out  or  not,  as  he  chose.  Beg.  y.  Garner  is  also 
a  clear  case  on  the  opposite  side  of  the  line  to  Beg,  y.  Baldry. 
The  learned  counsel  then  referred  to  Beg.  y.  WilUams  (3  Buss, 
on  Crimes,  377);  Bex.  y.  Shepherd  (7  0.  &  P.  579);  Beg.  v. 
Warringham  {supra) ;  Beg.  y.  Parker  (supra). 

Gtffdrdy  Q.C.  {Grain  with  him),  for  the  prosecution  was  not 
called  upon  to  argue. 

Kelly,  C.B. — I  haye  always  felt  that  we  ought  to  watch 
jealously  any  encroachment  on  the  principle  that  no  man  is  bound 
to  criminate  himself^  and  that  we  ought  to  see  that  no  one  is 
induced,  either  by  a  threat  or  a  promise,  to  say  anything  of  a 
criminatory  character  against  himself.  But  on  the  other  hand, 
I  watch  jealously  every  attempt  to  break  in  upon  rules  of 
evidence  and  decisions  that  have  been  laid  down  for  reasons  of 
public  justice.  In  this  case  I  have  listened  to  the  very  able 
argument  of  Mr.  Coleridge,  but  when  I  look  at  the  question  before 
us  I  entertain  no  doubt  upon  it.  The  question  is,  do  the  words 
used  by  the  prosecutor,  when  substantially,  fairly,  and  reasonably 
considered,  import  a  threat  or  promise  to  the  accused,  according  as 
he  should  answer?  To  my  mind,  they  appear  to  operate  only  as 
a  warning  to  put  the  accused  on  his  guard  as  to  now  he  should 
answer,  and  not  as  a  threat  or  a  promise.  In  the  first  place,  they 
are  not  so  much  an  exhortation  to  confess,  as  advice  given,  and  the 
reason  of  the  advice  is  also  given.     It  amounts  to  this :  ^  We  are 

foing  to  put  certain  questions  to  you,  and  I  advise  you  that  if  you 
ave  committed  a  fault  you  do  not  add  to  it  by  stating  what  is 
untrue.''  So  far  the  words  used  are  not  within  any  rule  of  law 
that  would  prevent  the  answer  from  being  admissible  in  evidence. 
Then  we  come  to  the  rest  of  the  words.  A  letter  was  produced 
by  the  prosecutor,  which  the  accused  said  he  bad  not  written,  and 
the  prosecutor  then  said,  ^^  Take  care,  Jarvis ;  we  know  more  than 
you  think."  That  was  only  an  additional  caution  to  the  prisoner 
not  to  add  the  guilt  of  falsehood  to  the  other  fault.  In  many  of 
the  reported  cases  the  words  used  seem  to  have  acquired  a  technical 
signification ;  but  the  words  used  in  this  case  have  no  such  meaning; 
they  seem  to  me  to  import  advice  only  to  the  accused,  and  not  a 
threat  or  promise.  The  conviction,  therefore,  must  be  affirmed. 
The  other  judges  concurred. 

Ccnvtciion  affbrmed. 
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COURT  OP  CRIMINAL  APPEAL- 

I 

November  16,  1867. 

(Before  Kelly,  C.B.,  Willes,  J.,  BramWell,  B.,  Btles  and 

Lu8H,  JJ.) 

EeG.  V,  SUTEH  AND  CoULSON.(a) 

False  pretenees^^False  representation  of  a  trade  mark* 

A  false  representation  that  a  stamp  on  a  watch  was  the  hall  mark  of  the 
Goldsmiths*  Company ^  and  that  the  number  18,  part  thereof  indicated 
that  the  watch  case  was  made  of  eighteen-carat  gold,  is  an  indictable 
offence,  and  is  not  the  less  so  because  accompanied  by  a  representation 
thai  the  watch  was  a  gold  one,  and  some  gold  was  proved  to  have  been 
contained  in  its  composition  * 

CASE  reserved  by  the  adsistant  judge  at  the  sessions  of  the 
peace  for  the  county  of  Middlesex,  on  the  23rd  of  October, 
1867. 

The  indictment  charged  the  prisoners  with  attempting  to  obtain 
the  sum  of  %L  by  false  pretences,  with  intent  to  cheat  and  defraud 
John  Upsall,  the  prosecutor. 

The  false  pretences  alleged  were,  first,  that  the  prisoners  falsely 
pretended  that  a  certain  watch  was  a  gold  watch ;  secondly,  that 
a  certain  mark  on  the  said  watch  was  the  hall  mark  of  the 
Goldsmiths^  Company,  and  that  the  number  18,  forming  part  of 
the  said  hall  mark,  indicated  that  the  case  of  the  said  watch  was 
made  of  eighteen-carat  gold,  and  that  the  case  was  of  the  quality 
of  eighteen-carat  gold. 

The  evidence  for  the  prosecution  proved  that  the  prisoners,  by 
means  of  the  above  recited  false  pretences,  endeavoured  to  obtain 
from  Mr.  Upsall,  who  was  a  pawnbroker,  an  advance  of  6/.  on  the 
security  of  the  said  watch,  and  that  the  watch  was  of  very  little 
value ;  whilst  there  was  evidence  on  the  part  of  the  prisoners  that 
there  was  some  gold  in  the  composition  of  the  case,  but  not  enough 
to  make  the  quality  equal  to  eighteen-carat  gold. 

It  was  also  proved  that  the  mark  on  the  case  was  not  the  hall 

(a)  Reported  by  Johw  Thomfsov,  Esq^i  Birrister-^t-Law. 
TOL.  X.  P  P 
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^^'        mark  of  the  Goldsmiths'  Company,  but  a  counterfeited  imitation 


^'  of  that  mark. 


SuTEB  and 

C0UL8ON.         The  counsel  for  the  prisoners  contended  that  there  was  no  case 
-—        to  go  to  the  jury,  but  I  thought  otherwise ;  and  I  told  the  jury  that 

'        one  of  the  false  pretences  aUeged  in  the  indictment  failed,  viz.,  the 

False  repre-  one  which  charged  the  defendants  with  having  represented  the 
tauation.  watch  to  be  a  gold  watch,  for  the  evidence  showed  that  there  was 
some  gold  in  its  composition,  and  that  if  so,  the  decisions  of  the 
Queen's  judges  were  that  a  mere  representation  of  an  article  as 
gold,  however  small  the  portion  of  gold  it  contained^  amounted 
only  to  an  exaggeration  of  its  quality,  and  would  not  support  a 
criminal  charge. 

I  therefore  directed  them  to  confine  their  attention  to  the  other 
alleged  false  pretence,  viz.,  that  the  hall  stamp  was  genuine,  and 
that  the  gold  was  of  the  quality  indicated  by  that  stamp,  viz., 
eighteen-carat  gold;  and  I  told  them  that  they  ought  not  to 
convict  the  defendants  unless  they  were  satisfied  upon  the  evi- 
dence that  the  prisoners  did,  with  the  view  and  intention  of 
defrauding  the  prosecutor  of  his  money,  assert  that  the  stamp  was 
genuine,  that  the  gold  was  of  the  quality  indicated,  viz.,  eighteen- 
carat  gold ;  that  this,  in  fact,  was  a  false  representation,  and  that 
its  falsehood  was  known  to  the  defendants. 

The  jury  found  the  prisoners  guilty ;  and  I  have  to  ask  the 
judges  of  this  honourable  Court  whether  my  direction  to  the  jury 
was  correct  in  point  of  law. 

The  prisoners  are  detained  in  the  House  of  Correction  for  the 
county  of  Middlesex  pending  the  decision  of  this  honourable 
Court. 

W.  H.  Bodkin. 

[WiLLES,  J.,  said,  that  ha  must  except  to  the  direction  of  the 
learned  assistant  judge,  that  Her  Majesty's. judges  had  decided 
that  however  small  the  portion  of  gold  contained  in  an  article 
prevented  the  false  representation  that  it  was  a  gold  one  being  a 
criminal  charge ;  that  was  not  the  result  of  the  Elkington  A  case, 
Reg.  V.  Bryan,  7  Cox  Crim.  Cas.  313 ;  Dears.  &  Bell,  265.] 

Polandy  for  the  prisoners,  contended  that  the  substantial  false 
pretence  here  was,  that  the  gold  was  eighteen-carat  gold,  and  that 
there  being  some  gold  in  the  composition  of  the  article,  this  was 
not  a  criminal  offence ;  and  that  the  case  resolved  itself  into  a 
mere  representation  of  the  quality  of  the  article :  {Reg.  v.  Bryan.) 
[WiLLES,  J.  referred  to  Reg.  v.  Burgon,  27  L.  T.  Rep.  143.] 

MetcalfSf  for  the  prosecution,  was  not  called  upon  to  argue. 

Kellt,  C.B. — This  case  is  free  irom  doubt.  Laying  aside  all 
question  as  to  the  nature  of  the  representation  of  the  quality  of 
the  article,  there  is  in  this  indictment  an  allegation  of  another 
distinct  false  pretence,  ^'  that  a  certain  mark  on  the  said  watch 
was  the  hall  mark  of  the  Goldsmiths'  Company,  and  that  the 
number  18,  forming  part  of  the  said  hall  mark,  indicated  that  the 
case  of  the  said  watch  was  made  of  eighteen-carat  gold."    There 
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id  no  difference  in  principle  between  a  misrepresentation  of  a  mark 
and  one  that  an  acceptance  was  the  acceptance  of  John  Jones,  or 
any  other  person.  The  representation  as  to  the  quality  being 
eighteen-carat  gold  was  immaterial,  because  it  followed  from  the 

representation  that  the  stamp  was  the  hall  mark  of  the  Goldsmiths'        

Company  that  the  case  was  therefore  eighteen-carat  gold.     This    FaUe  repr^ 
was  clearly  a  false  pretence  within  the  statute.  tentatwn. 

The  other  judges  concurred. 

Conviction  cffirmed. 


COURT  OF  CRIMINAL  APPEAL. 


November  23,  1867. 

(Before  Kellt,  C.B.,  Willes,  J.,  Bramwell,  B.,  Btles,  J., 

and  Lush,  J.) 

Reg.  v.  ELWORTHT.(a) 

Evidence — Notice  to  produce — Secondary/  evidence. 

In  an  indictment  for  perjury  committed  on  the  trial  of  a  person  for 
making  a  false  statutory  declaration^  the  perjury  assigned  was  that 
the  defendant  swore  that  there  was  no  draft  of  that  statutory  dectara-^ 
tion.  The  indictment  did  not  show  that  the  draft  was,  or  had  been, 
in  the  defendant's  possession.  The  draft  was  supposed  to  have  been 
made  by  a  firm  of  solicitors,  of  which  the  defendant  was  a  member,  on 
the  occasion  of  a  loan  of  money.  On  the  trial  of  this  indictment 
secondary  evidence  of  the  draft  was  allowed  to  be  given,  without  a 
notice  to  produce  having  been  served  on  the  prisoner,  it  being  proved 
to  have  been  in  his  possession  : 

Held,  thai  a  notice  to  produce  was  necessary,  and  that  secondary 
evidence  was  inadmissible  without  it* 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Willes. 
Elworthy  was  tried  for  perjury  before  me  at  the  Old  Bailey. 
The  perjury  was  alleged  to  have  been  committed  at  the  trial  of 
Thomas  Cannon^  for  making  a  false  statutory  declaration. 

The  assignment  of  perjury  relied  upon  at  the  trial  was  in  a 

(a)  Reported  by  John  Thomfsoii,  Esq.,  Banister-at  Law. 
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Bbo.        statement  made  by  Elworthy  that  there  was  no  draft  of  that 

Elwortht.   statutory  declaration. 

— —     '       It  appeared  that  Elworthy  was  one  of  a  firm  of  attorneys  who 

1867.        were  employed  to  lend  money  for  a  client.     They  were  applied  to 

Evidence—    ^7  Cannon  for  a  loan,  which  they  agreed,  on  behalf  of  their  client, 

Notice  to  pro-  to  make  upon  the  security  of  some  property  belonging  to  Mrs. 

duce.        Cannon,    and   also  of  a   newspaper   in  which    Mr.   Cannon  was 

interested.     Elworthy's  firm  required  of  Cannon,  as  a  condition 

of  the  loan,  a  statutory  declaration,  which  he  made,  and  which 

stated,  amongst  other  things,  that  he  was  the  registered  proprietor 

of  the  newspaper  unincumbered.     This  declaration  he  made  and 

signed,  and,  it  being  untrue>  he  was  indicted  for  making  a  false 

declaration. 

Upon  the  trial  of  that  indictment,  Elworthy  was  called  as  a 
witness  against  Cannon,  and  upon  his  cross-examination  with  a 
view  to  excuse  or  palliate  the  falsehood  of  the  statutory  declara- 
tion, it  was  sought  on  behalf  of  Cannon  to  prove  that  there  was 
a  draft  of  the  statutory  declaration ;  that  Cannon  had  seen  it  and 
corrected  it,  and  that  the  statutory  declaration,  which  he  in  fact 
made,  had  been  improperly  drawn,  not  showing  the  corrections  so 
made  in  the  draft,  and  had  been  incautiously  adopted  by  Cannon 
upon  Elworthy  assuring  him  it  was  all  right. 

Upon  that  cross-examination,  Elworthy  denied  that  there  had 
been  a  draft  of  the  statutory  declaration,  and  he  explained  a 
passage  in  his  depositions  in  which  a  draft  was  referred  to,  as 
a  mistake  for  a  draft  of  the  assignment  by  way  of  security  for 
the  loan,  in  which  there  were  corrections. 

At  the  trial  of  Elworthy  before  me,  it  was  alleged  for  the 
prosecution  that  his  statement  at  the  trial  of  Cannon,  that  there 
was  not  such  a  draft  of  the  statutory  declaration,  was  false,  and 
that  in  making  such  statement  he  had  committed  perjury. 

No  notice  to  produce  had  been  given,  nor  was  there  any  subpcsna 
duces  tecum  to  the  prisoner's  partner  to  produce  the  alleged  draft, 
and  the  prisoner's  counsel  objected  that  secondary  evidence  could 
not  be  given  thereof. 

I  allowed  the  case  to  proceed,  and  secondary  evidence  to  be 
given  subject  to  the  opinion  of  this  Court  as  to  the  propriety  of 
that  course. 

The  prosecution  thereupon  gave  the  evidence  of  Mr.  and  Mrs. 
Cannon  that  there  was  a  draft,  and  that  it  had  originally  been  in 
the  form  of  the  statutory  declaration,  and  had  been  altered  in  the 
alleged  particulars  by  Cannon  to  the  knowledge  of  Elworthy. 

The  materiality  of  the  existence  of  a  draft  turned  upon  its 
form,  and  the  fact  of  its  having  been  so  altered. 

The  prisoner  was  convicted ;  and  as  I  doubt  the  propriety  of 
receiving  secondary  evidence  under  the  above  circumstances,  I 
request  the  opinion  of  the  Court  upon  that  point,  whether  the 
conviction  was  right. 

The  prisoner  was  admitted  to  bail. 

J.  S.  WiLLES. 


J 
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WiLLES,  J. — At  the  time  the  secondary  evidence  was  admitted^        ^^ko- 
there  was  distinct  evidence  that  the  draft  was  last  seen  in  the    ELvtroRTiir. 


hands  of  Elworthy,  and  the  deposition  of  the  defendant  showed 
that  he  had  had  the  document.  i^^^. 

CarUTy  for  the  prisoner,  was  stopped  by  the  Court.  E^idenc^— 

Besley,  for  the  prosecution. — The  secondary  evidence  was  ad*  Notice  to  pro- 
missible.  This  is  like  the  case  of  a  person  charged  with  stealing  ^^f**^ 
a  5L  note,  in  which  case  it  is  unnecessary  to  give  the  prisoner 
notice  to  produce.  There  was  no  issue  as  to  the  contents  of  the 
draft,  but  it  was  material,  for  the  purpose  of  identification^  to  give 
evidence  of  the  corrections  in  the  draft.  In  1  Taylor  on  Evid., 
sect.  378,  **  When  the  action  is  not  directly  upon  the  agreement 
for  non-performance  of  its  terms,  but  is  in  tort  for  its  conversion 
or  detention,  or  negligent  loss,  the  plaintiff  may  give  parol  evidence 
descriptive  of  its  identity,  without  giving  notice  to  the  defendant 
to  produce  the  document  itself ;  and  even  though  the  defendant 
be  willing  to  produce  it  without  notice,  the  plaintiff  is  not  bound 
to  put  it  in,  but  may  leave  the  defendant  to  do  so,  if  he 
thinK  fit,  as  part  of  his  case.''  So  upon  this  indictment  the 
prosecutor  was  entitled,  without  giving  the  prisoner  notice  to 
produce,  to  give  parol  evidence  so  far  as  to  identify  the  docu- 
ment. The  learned  counsel  then  cited  Aickles'  case  (1  Leach, 
C.  C.  294),  and  Le  Marchanfa  case  (Ibid.  300).  In  Sayer*s 
case  (6  St.  Tr.  229)^  it  was  proved  that  the  prisoner  had 
shown  a  witness  the  paper,  partly  doubled  up,  which  contained 
the  treasonable  matter  for  which  the  prisoner  was  indicted,  and 
then  immediately  put  it  in  his  pocket,  and  no  objection  was  made, 
though  in  a  case  of  high  treason,  to  the  witness  giving  parol 
testimony  of  that  part  of  the  contents  of  the  paper  which  he  had 
seen.  In  Coiling  v.  Treweek  (6  B.  &  C.  394),  an  action  on  an 
attorney's  bill,  it  was  held  that  it  was  unnecessary  to  give  the 
defendant  notice  to  produce  the  original  bill  of  costs  delivered  to 
him.  So  in  Haw  v.  Hall  (14  East,  274),  trover  for  a  bond,  it  was 
held  that  the  plaintiff  might  give  parol  evidence  to  support  the 
general  description  of  the  bond  in  the  declaration  without  notice 
to  produce  it.     1  Taylor  on  Evid.,  sect.  422,  wa6  then  cited. 

Cur,  adv.  vulL 

November  23. 

Kelly,  C.B. — This  was  an  indictment  for  perjury,  and  the 
assignment  of  perjury  relied  on  was  that  there  was  no  draft 
of  a  statutory  declaration.  The  question  reserved  for  us  is, 
whether  or  not,  in  order  to  give  secondary  evidence  of  the  alleged 
draft,  it  was  necessary  for  the  prosecutor  to  have  given  notice  to 
produce  to  the  prisoner  charged  with  the  offence,  into  whose 
possession  the  draft  was  alleged  to  have  come.  We  are  of  opinion 
that  it  was  necessary  to  give  such  notice  in  order  to  entitle  the 
prosecutor  to  give  secondary  evidence  of  the  contents  of  the  draft. 
It  is  important  to  conform  strictly  to  the  rules  which  have  been 
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Bbo.        laid  down  for  the  protection  of  the  subject  in  criminal  cases  against 
Elwortht.    *^®  admissibility  of  evidence  of  a  doubtful  character,  when  evidence 

certain  in  its  nature  is  capable  of  being  brought  forward.     Among 

1867«        these  the  rule  relating  to  the  admissibility  of  secondary  evidence 

Evidence-^    is  prominent     In  the  present  case  it  appeared  that  the  contents 

Notice  toprth-  of  the  document  became  material  by  reason  of  its  being  alleged 

df*ce,        that  the  draft  contained  something  not  to  be  found  in  the  decla- 
ration itself.     The  exact  contents  became  essential  to  be  proved, 
because  on  them  depended  the  materiality  or  immateriality  of  the 
perjurv  assigned.     There  was  evidence  of  the  existence  of  the 
draft,  it  having  been  shown  to  have  been  in  the  hands  of  the  prisoner^ 
and  it  was  not  proved  to  have  gone  out  of  his  hands.     On  the  part 
of  the  prosecution  it  was  contended,  that  the  case  came  within  the 
principle  of  those  decisions,  in  civil  causes  and  criminal  prosecutions, 
where  the  defendant  or  the  prisoner  is  alleged  to  have  possession  of 
a  document.     In  such  cases  it  has  been  held  that  the  contents  of 
the  document  are  admissible  in  evidence^  without  notice  to  the 
party  to  produce  the  document.     In  an  action  of  trover  for  a 
deed,  evidence  of  the  contents  is  admissible,  without  notice  to  the 
defendant  to  produce  the  deed,  and  the  ground  of  decision  is  this, 
that  the  defendant  has  notice  by  the  action  of  the  nature  and 
contents  of  the  document  supposed  to  have  been  converted  by 
him,  and  he  could  not  be  found  guilty  of  the  conversion  without 
proof  that  the  document  had  come  into  his  possession,  and  that  he 
had  converted  it  to  his  own  use,  and  he  must,  therefore,  be  taken  to 
know  by  the  nature  of  the  action  that  he  is  to  produce  the  docu- 
ment.    It  is  not  for  us  to  question  or  comment  upon  the  soundness 
of  this  principle,  but  it  is  inapplicable  to  the  present  case.     So, 
also,  in  a  prosecution  for  stealing  a  deed,  it  has  been  held  un- 
necessary to  produce  the  deed  in  order  to  entitle  the  prosecutor 
to  give  secondary  evidence  of  its  contents.     That  decision  rests 
on  two  grounds.     In  Aickles'  case  (1  Leach  C  C.  291),  an  indict- 
ment for  larceny  of  a  bill  of  exchange,  it  is  said :  *^  It  is  proved 
that  the  bill  is  in  the  hands  of  Mr.  Smith,  who  has  been  served 
with  a  subpcBna  to  produce  it ;  and  as  he  has  refused  to  comply, 
parol  testimony  may  be  given  of  its  contents.     If  it  had  been  in 
the  prisoner's  possession,  the  next  best  evidence  to  the  bill  itself 
would  have  been  admissible;   for,  as  a  prisoner  cannot  be  com- 
pelled, or  even  legally  reauired,  to  produce  any  evidence  which 
may  operate  against  himself,  the  next  best  evidence  which  it  is  in 
the  power  of  a  prosecutor  to  produce  is  always  admitted,  and  in 
the  present  case  the  possession  of  Mr.  Smith  is  to  be  considered 
as  the  possession  of  the  prisoner."    But  the  chief  reason  appears 
afterwards  in  note  (a)  at  page  300:  ^^On  the  trial  of   an  infor- 
mation in  the  Court  of  Exchequer,  before  Mr.  Baron  Eyre,  against 
Le  Marchant,  on  7  Geo.  I,  c.  25,  for  importing  tea  directly  from 
Guernsey,  it  appeared  that  defendant  had  written  several  original 
letters  to  one  Channon,  a  witness  on  the  trial.     Channon  became 
bankrupt,  but  these  letters  were  proved  to  have  come  into  the 
defendant's  possession.     The  solicitor  of  the  Excise  had  contrived 
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to  take  copies  of  them.     Notice  was  given  to  the  defendant  to        ^^^ 
produce  the   original   letters,   which  he  declined   to   do.      The    elworthy. 

Attorney-General  therefore  offered  to  read  the  copies  in  evidence.       

It  was  objected  that,  being  a  criminal  prosecution,  the  defendant        18^7. 
was  not  bound  by  the  notice  to  produce  evidence  against  himself,    Endau»-^ 
and,  therefore,  that   the  copies  could  not   be  read   in  evidence  NoHoetopro' 
against  him.     Mr.  Baron  Eyre  thought  there  was  no  difference        ^'^^^ 
in  this  point  between  civil  and  criminal  cases,  and  he  admitted 
the  copies  in  evidence,  not  on  the  idea  of  the  defendant's  having, 
after  notice,  refused  to  produce  the  originals,  but  because  they 
were  the  best  evidence  which  the  nature  of  the  case  would  admit 
of^  or  that  it  was  in  the  power  of  the  party  producing  them  to 
give."    But  in  the  present  case  the  rule  appears  to  be  inapplicable, 
for  the  perjury  assigned  is,  that  the  prisoner  swore  that  there  was 
no  draft  of  the  statutory  declaration,  and  there  is  nothing  in  the 
indictment  to  show  that  it  was  ever  in  his  possession,  or  remained 
in  his  possession,  so  as  to  entitle  him  to  consider  it  as  being  in  his 
possession,  and  that  he  knew  that  he  would  be  called  on  to  produce 
It    There  is  nothing  to  bring  this  case  within  the  principle  of  those 
cases  in  which  it  has  been  held  that  notice  to  produce  was  un- 
necessary, and  I  think  that  we  ought  not  to  extend  that  doctrine. 

WiLLES,  J. — I  will  only  add  that,  if  I  had  perceived  the 
course  which  the  trial  afterwards  took,  making  the  case  depend  as 
to  the  materiality  of  the  perjury  on  the  contents  of  the  alleged 
draft,  I  should  have  acted  on  the  principles  laid  down  by  the 
Lord  Chief  Baron.  I  thought  the  question  would  have  been 
whether  or  not  there  was  a  draft. 

Bramwell,  B. — If  the  only  question  had  been  as  to  the  exist* 
ence  of  a  draft,  the  point  would  not  have  arisen,  but  it  was 
thought  fit  to  give  evidence  of  the  contents  of  it,  and  it  became 
material  to  inquire  as  to  the  alterations  made  in  it.  If  so,  the 
general  rule  applies,  that  it  is  necessary  to  give  notice  to  produce, 
before  secondary  evidence  of  the  contents  could  be  given.  The 
only  exception  to  that  rule  is,  where  the  indictment  gives  notice 
to  the  defendant  to  produce  the  document  and  have  it  in  court 
This  indictment  did  not,  because  the  prosecutor  might  under  it 
content  himself  with  proving  its  existence  and  nothing  more* 

Btles,  J.,  concurred. 

Lush,  J. — The  role  is  the  same  in  criminal  as  in  civil  cases, 
that  notice  must  be  given  to  the  other  side  to  produce  a  document 
before  secondary  evidence  of  the  contents  can  be  given.  The 
exception  to  the  rule  is,  when  the  other  party  is  by  the  proceeding 
itself  charged  with  the  possession  of  the  document.  Here  the 
indictment  does  not  charge  the  defendant  with  the  possession  of 
the  document,  or  give  notice  that  it  meant  to  call  on  him  to  pro- 
duce it  in  evidence. 

Conviction  quashed^ 
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NISI  PRIUS. 

June  22,  1867. 
(Before  Cockburn,  €•  J.,  and  a  Special  Jury.) 

TULLEY  V.  COBRIE. 

False  imprisonment — Justificationr^Felony — Administration  of  noxious 

thing — Intent — Actual  effects. 

In  an  action  for  false  imprisonment  the  defetidant  pleaded  in  Justification, 
that  *^  a  certain  destructive  and  noxious  thing  "  had  been  administered 
to  the  members  of  defendants  household,  causing  grievous  bodify 
harm  to  the  said  members,  and  that  the  defendant  had  reasonable 
grounds  for  suspecting  that  the  plaintiff  had  administered  such  noxious 
thing : 

Held,  that  though  the  administration  of  **  any  poison  or  other  destructive 
or  noxious  thing,^*  with  intent  to  annoy,  is  only  a  misdemeanor^  yet  y- 
the  effects  are  such  as  to  cause  grievous  bodily  harm  to  the  person 
to  whom  the  noxious  thing  is  administered,  that  will  amount  to  a  felony 
(on  the  principle  that  a  person  must  be  taken-  to  intend  the  natural 
consequences  of  his  acts),  and  was  therefore  sufficient  to  support  the 
plea  of  justification. 

In  an  action  for  false  imprisonment  and  malicious  prosecution,  the 
counsel  for  defendant,  when  summing  up,  isjiutified  in  discussing  the 
question  of  probable  damages,  because,  if  the  trial  result  in  a  verdict 
for  the  plaintiff,  the  question  becomes  one  of  damages  merely. 

fn  estimating  damages  in  an  action  for  false  imprisonment  and  malicious 
prosecution,  the  jury  must  consider  not  only  the  sufferings  and  loss  of 
the  plaintiff,  but  also  the  necessity  which  exists  for  the  occtmonal 
prosecution  of  innocent  persons  in  order  to  prevent  the  escape  of 
criminals  from  justice. 

Where  a  plea  is  in  accordance  with  the  construction  put  upon  a  statute 
by  the  presiding  judge,  and  leave  is  given  to  move  the  court  in  banco, 
it  is  not  necessary  to  amend  the  plea  by  inserting  the  exact  words  oftfie 
statute. 

DECLARATION  in  the  first  oount  alleged  that  the  defendant 
gave  the  plaintiff  into  custody  on  a  false  charge ;  in  the 
second  count,  that  the  defendant  prosecuted  the  plaintiff  before  the 
inagistri^tes,  and  that  the  accusation  was  unfounded;    and  the 
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third  count  alleged  a  trespass  on  the  part  of  the  defendant,  in  Tullby 

breaking  and  entering  the  plaintiff's  rooms  and  breaking  open  her  cobbib. 

boxes.  ' 

Pl&s :—  J867> 

(M  Not  guilty.  AdministraHan 

(2.)  The  defendant  says^  that  before  the  committing  of  the  said  of  a  noxUnu 
supposed  grievances5  a  certain  person  or  certain  persons,  to  the^  ^%« 
defendant  unknown,  feloniously  did  unlawfully  and  maliciously 
administer  to,  and  cause  to  be  administered  to  and  taken  by,  certain 
other  persons^  to  wit^  Frances  Augusta  Smith,  Mary  Frances 
Corrie,  Stewart  Corrie,  Dora  Corrie,  Eleanor  Catherine  Cprrie, 
Fanny  Amos,  Susan  Brittan,  Mary  Ann  Dove,  Emma  Sexton, 

John  Shaw,  Mark  Sims,  and  Hoare  and  Hoare,  the 

children  of  James  and  Ann  Hoare,  a  certain  destructive  and 
noxious  thing,  so  as  then  thereby  to  inflict  on  the  said  last- 
mentioned  persons  grievous  bodily  harm.  And  the  defendant 
further  says  that,  before  and  at  the  time  of  the  commission  of  the 
felony  aforesaid,  the  defendant  was  residing  at  the  parish  of  Itchen 
Abbas,  in  the  county  of  Southampton,  and  the  plaintiff  during  all 
the  time  last  aforesaid  was  cook  in  the  service  of  the  defendant, 
and  had  the  sole  management  and  control  of  the  cooking  of  the 
meals  of  the  defendant's  household,  of  which  household  the  said 
Frances  Augusta  Smith,  Mary  Frances  Corrie,  Stewart  Corrie, 
Dora  Corrie,  Eleanor  Catherine  Corrie,  Fanny  Amos,  Susan 
Brittan,  Mary  Anne  Dove,  Emma  Sexton,  and  John  Shaw,  during 
all  the  time  last  aforesaid  were  members.  And  the  defendant  says 
that  just  before  and  at  the  time  of  the  committing  of  the  felony 
aforesaid,  the  plaintiff,  so  being  such  cook  as  aforesaid,  and  in  the 
course  of  her  duty  as  such  cook,  prepared  and  cooked  for  the 
defendant's  said  household  certain  food,  to  wit,  certain  veal  and 
gravy,  and  the  defendant  says  that  parts  of  the  said  veal  or  gravy 
so  cooked  by  the  plaintiff  as  aforesaid  were  eaten  by  the  said 
Frances  Augusta  Smith,  Mary  Frances  Corrie,  Stewart  Corrie, 
Dora  Corrie,  Eleanor  Catherine  Corrie,  Fannv  Amos,  Susan 
Brittan,  Mary  Ann  Dove,  Emma  Sexton,  John  Snaw,  Mark  Sims, 

Hoare,  and Hoare,  and  that  shortly  after  the  said  parts 

of  the  said  veal  or  gravy  had  been  so  eaten  by  the  said  last- 
mentioned  persons  as  aforesaid,  every  of  the  said  last-mentioned 
persons  became  and  was  sick  and  disordered,  and  exhibited 
symptoms  of  having  swallowed  a  certain  noxious  and  destructive 
thing,  to  wit,  antimony,  every  of  the  said  last-mentioned  persons 
exhibiting  the  same  symptoms,  to  wit,  vomiting  and  diarrhoea, 
burning  in  the  throat,  and  coldness  of  the  limbs ;  and  the  defendant 
further  says  that  after  the  happening  of  the  matters  last  aforesaid, 
and  before  the  commission  of  tne  alleged  grievances,  the  defendant 
was  informed  and  given  to  understand  by  a  certain  duly  qualified 
analytical  chemist  to  whom  the  defendant  delivered  parts  of  the 
said  veal  and  gravy  and  parts  of  the  matters  vomited  by  the  said  last- 
mentioned  persons,  or  some  or  one  of  them,  during  the  time  when 
they  so  exhibited  the  symptoms  aforesaid,  that  the  said  veal  and 
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TtJixKY      gravy,  and  the  said  parts  of  the  said  Vomited  matters  respectivelj, 
^*  contained  a  certain  noxious  and  destructive  thing,  to  wit,  antimony, 

which  statement  and  information  the  defendant  believed  to  be 

1867.  true.  And  the  defendant  further  says,  that  shortly  before  the 
TT7  .  commission  of  the  felony  aforesaid,  the  plaintiff  had  received  notice 
of  a  noxious  to  quit  the  scrvicc  of  the  defendant  by  reason  of  divers  faults  and 
ihinff.  misconduct  committed  by  the  plaintiff  in  such  service;  and  the 
defendant  further  says  that  after  the  commission  of  the  said  felony, 
and  before  the  committing  of  the  alleged  trespasses,  the  plaintiff 
made  certain  false  statements  which  were  known  to  the  defendant 
to  be.  false,  to  wit,  the  plaintiff  alleged  that  she  had  made  the  said 
gravy  or  stock  thereof  from  a  certain  knuckle  of  veal  which  waa 
black  and  discoloured,  whereas  in  truth  and  in  fact  the  knuckle  of 
veal  was  not  black  or  discoloured ;  and  the  plaintiff  also  alleged 
that  the  said  persons  who  were  so  ill  as  aforesaid  must  have  been 
so  rendered  ill  on  account  and  by  reason  of  the  said  gravy,  which 
had  been  ate  by  them,  having  been  made  by  the  plaintiff,  in  a 
saucepan  which  was  insufficiently  tinned,  whereas  in  truth  and  in 
fact  the  plaintiff  had  made  the  said  gravy  in  a  saucepan  which 
was  well  and  sufficiently  tinned ;  and  the  defendant  further  says, 
that  after  the  commission  of  the  said  felony  the  plaintiff  laughed 
nt  and  derided  certain  of  the  persons  aforesaid  on  account  of  the 
same  being  ill,  and  whilst  they  were  so  ill  as  aforesaid.  And  the 
defendant  further  says  that  the  plaintiff  did  not  suffer  from  the 
same  illness  or  the  same  symptoms  as  the  other  members  of  the 
defandant's  household  before  mentioned ;  and  the  defendant  further 
says  that  by  reason  of  the  premises  he  the  defendant  had  good 
grounds  for  suspecting,  and  did  reasonably  and  vehemently  suspect, 
that  the  plaintiff  had  been  guilty  of  the  felony  aforesaid^  and  that 
the  plaintiff  had  then  and  there  committed  the  felony  aforesaid ; 
wherefore  the  defendant,  as  he  lawfully  might  for  the  causes  afore- 
said, and  without  any  unnecessary  violence,  gave  the  plaintiff  into 
the  custody  of  a  police  constable,  in  order  that  she  might  be 
charged  with  the  said  felony,  and  prosecuted  according  to  law; 
and  she  the  plaintiff  was  then  taken  to  the  said  police  station,  and 
imprisoned,  and  kept  in  prison  a  necessary  time  until  she  could 
be  conveniently  taken  before  a  justice  of  the  peace  for  the  purpose 
of  the  said  charge  being  heard  and  determined. 
(3.)  To  the  third  count,  leave  and  licence. 
Mrs.  Tulley,  the  plaintiff  in  this  action,  had  been  cook  in  the 
defendant's  family,  and  she  bad  brought  the  present  action  against 
the  defendant  for  giving  her  into  custody  on  a  charge  of  attempting 
to  poison  the  defendant's  family  under  the  circumstances  which 
are  sufficiently  stated  in  the  above  plea.  She  was  discharged  by 
the  magistrate  for  want  of  evidence. 

HuddUstonj  Q.C.,  Kenealy,  and  J.  O.  GrijffUs  were  counsel  for 
the  plaintiff. 

Coleridge^  Q.C.,  and  Henry  James^  for  the  defendant. 
CocKBUBN,  C.J.  (after  having  gone  through  the  evidence). — 
Gentlemen :  A  curious  question  arises  in  this  case,  I  believe  for 
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the  first  time,  viz.,  whether  in  order  to  constitute  the  felony  in      Tullet 
question,  it  is  necessary  that  the  noxious  thing  shall  have  been      gorkib. 

administered  for  the  purpose  of  doing  grievous  bodily  harm ;  and        

upon  looking  to  the  terms  of  the  act  of  Parliament,  a  very  curious  ^®^- 
distinction  manifests  itself.  The  act  speaks  of  the  administration  Administration, 
of  "  poison  or  other  destructive  or  noxious  thing."  There  are  of  a  noxiouM 
many  things  that  will  do  a  very  great  deal  of  mischief  in  the  '^^^* 
stomach  which  yet  do  not  amount  to  poison,  and  therefore  the  law 
does  not  limit  the  offence  to  the  administration  of  actual  poison. 
It  is  enough  if  you  administer  any  noxious  thing  capable  of  doing 
barm.  You  may  do  that  with  two  motives :  first,  either  for  the 
purpose  of  endangering  life,  or  of  causin<;  grievous  bodily  harm ; 
or,  secondly,  you  may  do  it  simply  for  the  purpose  of  injuring, 
aggrieving,  and  annoying  the  persons  to  whom  you  administer  it. 
The  statute  refers  to  both  those  intentions,  but  in  language  essen- 
tially dissimilar  and  distinct.  The  first  of  the  two  sections  to 
which  Dr.  Kenealy  called  attention  (which  is  that  which  relates 
to  the  felony)  provides  that,  *^  Whosoever  shall  unlawfully  and 
maliciously  administer  to,  or  cause  to  be  adminstered  to,  or  taken 
by  any  other  person,  any  poison  or  other  destructive  or  noxious 
thing,  so  as  thereby  to  endanger  the  life  of  such  person,  or  so  as 
thereby  to  inflict  upon  such  person  any  grievous  bodily  barm, 
shall  be  guilty  of  felony,'*  and  then  it  mentions  the  penalty.  The 
next  section  (which  is  the  one  relating  to  a  misdemeanor)  says, 
"  Whosoever  shall  unlawfully  and  maliciously  administer,  or  cause 
to  be  administered  to,  or  taken  by  any  other  person,  any  poison  or 
other  destructive  or  noxious  thing,  with  intent  to  injure,  aggrieve, 
or  annoy  such  person,  shall  be  guilty  of  misdemeanor,  and  being 
convicted  thereof,"  and  so  on,  mentioning  the  penalty.  Now  the 
defendant  in  this  action  has  to  make  out  a  felony.  Suppose  you 
are  satisfied  that  a  noxious  thing  was  administered,  but  are  not 
satisfied  that  it  was  administered  with  the  intent  to  cause  grievous 
bodily  harm,  but  are  satisfied  that  the  effect  was  really  to 
produce  grievous  bodily  harm,  and  should  be  of  opinion  that 
it  was  not  administered  with  that  intent,  but  was  administered 
with  the  intent  to  injure,  aggrieve,  and  annoy,  I  shall  ask 
you  to  find  that  distinctly.  I  am  of  opinion  that  the  distinction 
made  in  the  two  clauses  is  marked  and  intentional,  and  that  the 
intention  was  that,  if  a  person  administered  a  noxious  thing 
simply  with  the  intent  to  injure,  aggrieve,  and  annoy,  and  the 
consequences  prove  to  be  more  extensive  than  the  intention,  if 
consequences  fatal  to  life  or  to  health  result  from  the  illegal  act, 
then  that  which  would  otherwise  be  a  misdemeanor  becomes,  in 
consequence  of  the  results  that  take  place,  a  felony.  In  that  case 
it  would  be  enough  to  justify  the  defendant  upon  this  record,  if 
the  effects  of  the  administration  of  the  noxious  thing  were  such  as 
to  cause  grievous  bodily  harm,  in  taking  the  steps  which  he  did. 
That  that  grievous  bodily  harm  was  caused,  nobody  who  heard 
the  evidence  of  the  symptoms  that  appeared,  and  the  sufferings 
of  these  people,  can  doubt,  some  of  them  having  been  really  at 
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TcjLLET      death's  door.     The  construction  of  the  statute  is  a  matter  entirely 
Corbie.      ^^^  ^^^  Court  to  deal  with,  but  I  have  to  ask  you  if  you  are  of 

opinion  either  that  no  noxious  thing  was  administered,  or  that,  if 

1867.  {^  noxious  thing  was  administered^  it  was  only  to  do  mischief  and 
Adminiatration  ^^^  gricvous  bodily  harm^  to  assess  the  damages  that  you  may 
of  a  noxious  think  the  plaintiff  is  entitled  to  for  the  treatment  to  which  she  has 
t^^ff'  been  subjected.  Now  I  have  said  all  that  is  necessary  to  you 
with  the  exception  of  what  should  be  said  on  the  subject  of 
damages.  I  cannot  concur  in  the  justice  of  the  observation  of 
the  learned  counsel  for  the  plaintiff  as  to  Mr.  Coleridge's  having 
improperly  touched  upon  the  question  of  damages.  It  was  essen- 
tially right  that  he  should  do  so.  However  sanguine  the  counsel 
for  the  defendant  in  such  a  case  as  this  may  be,  he  has  nevertheless 
to  consider  the  possibility  that  you  might  think  the  defendant  (how- 
ever strong  might  be  the  reasons  for  believing  that  a  felony  had  been 
committed,  and  that  the  plaintiff  was  the  author  of  it)  had  failed 
in  making  out  to  your  satisfaction  that  the  felony  had  been  com- 
mitted. In  that  case  the  question  would  of  course  resolve  itself 
into  one  of  damages.  While  on  the  one  hand  you  will  give  due 
consideration  to  the  suffering  of  the  plaintiff,  to  what  she  has 
been  exposed  to,  in  person  and  in  character,  the  annoyance  of 
being  turned  out  of  the  defendant's  family  at  a  moment's  notice, 
of  being  afterwards  taken  before  the  magistrate,  and  to  gaol, 
which  is  all  very  serious:  on  the  other  hand,  you  will  bear  in 
mind  that  it  may  happen  to  the  most  innocent  person — it  happens 
almost  every  day,  that  there  are  circumstances  of  suspicion  that 
appear  to  weigh  so  heavily  against  a  particular  individual  that 
those  whose  duty  it  may  be  under  certain  circumstances  to  call 
for  the  interposition  of  the  law  would  be  lamentably  wanting  in 
the  performance  of  their  duty  if  they  did  not  put  the  law  in 
motion.  It  may  be  that  the  suspicious  circumstances  may  be 
explained,  and  the  innocence  of  the  suspected  party  come  out  bright 
as  the  sun  at  noonday ;  but  nevertheless  persons  are  not  to  be 
deterred  from  putting  the  law  in  motion  if  they  honestly  believe  in 
the  guilt  of  persons  they  have  good  reason  to  suspect.  However 
mucn  one  laments  that  an  innocent  person  should  be  suspected 
and  subjected  to  the  treatment  of  a  felon,  yet  inasmuch  as  you 
cannot  ascertain  that  they  are  innocent  when  grave  cause  of 
suspicion  against  them  exists,  without  subjecting  them  to  the 
inconvenience  and  sufferings  necessarily  attendant  upon  arrest, 
imprisonment,  and  trial  before  a  magistrate ;  and  inasmuch  as 
great  criminals  would  every  day  escape  from  the  punishment 
due  to  their  crimes  if  persons  were  to  be  unreasonably  deterred 
from  prosecuting  by  the  fear  of  having  actions  brought  against 
them  and  vindictive  damages  given,  where  their  whole  course 
of  proceeding  has  been  conscientious  and  honest,  you  must 
consider  whether  in  Mr.  Corrie's  conduct  there  is  anything 
wanton,  reckless,  and  inconsiderate,  or  anything  to  show  you  that 
there  was  anything  in  the  course  of  his  procedure  beyond  the 
discharge  of  a  duty  which  he  conscientiously  believed  to  devolve 
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upon  him.    That  is  all  I  need  trouble  you  with  on  the  first  count.      Tulley 
We  now  come  to  the  second,  not  to  the  taking  into  custody,  but      corrib. 

to  the  prosecution.     The  plaintiff  in  that  count  of  the  declaration        

complains  that  the  defendant  instituted  and  persevered  in  what  is  ^^^'^' 
called  a  malicious  prosecution ;  that  is  to  say^  that  having  no  AdnMatratum 
reasonable  and  probable  cause  for  believing  her  to  be  guilty  of  the  qfa  noxUnu 
crime^  but  being  actuated  by  malice  towards  her»  he  maintained  ^'''^- 
that  prosecution.  Now  the  first  question  upon  that  count  of  the 
declaration  is,  whether  the  defendant  had  reasonable  and  probable 
cause  for  instituting  the  prosecution.  As  I  have  already  told  you, 
if  you  believe  the  substantial  facts  stated  in  the  plea  to  which  I 
have  called  your  attention,  to  be  proved,  my  opinion  is,  and  I  am 
bound  to  tell  you  this,  that  there  was  reasonable  and  probable 
cause  for  the  course  which  the  defendant  adopted.  But,  if  there 
had  not  been,  there  would  still  be  the  question  of  malice  for  you  to 
dispose  of.  For,  although  when  a  person  sets  a  prosecution  going 
without  reasonable  and  probable  cause,  that  is  to  say,  without 
that  amount  of  reasonable  probability  which  a  man  of  ordinary 
common  sound  judgment,  exercising  that  judgment  as  he  ought 
reasonably  to  exercise  it,  would  act  upon  ;  yet,  even  in  the  absence 
of  that  reasonable  and  probable  cause,  if  a  jury  can  see  from  all  the 
surrounding  circumstauces  that  what  a  party  did  in  instituting  a 
prosecution  was  done,  not  from  the  inconsiderate  and  rash  desire  to 
punish  a  particular  person,  but  from  a  conscientious  sense  of  duty, 
they  ought  to  negative  the  fact  of  malice.  A  man  must  generally 
be  taken  to  intend  what  the  consequence  of  his  act  is,  and  if  the 
course  of  his  conduct  has  produced  suffering  to  another,  it  must  be 
taken  that  he  pursued  his  particular  course  of  conduct  with  the 
intention  of  doing  that  other  person  harm ;  but  if  you  see  from  all  the 
surrounding  circumstances  that  what  he  did  was  done  simply  from  a 
sense  of  duty — from  an  honest  and  conscientious  belief  that  it  was 
his  duty  to  put  the  law  in  motion  to  have  the  matter  investigated 
and  have  the  person  brought  to  justice — and  you  see  that  that 
was  the  only  motive,  that  there  was  no  sinister  motive,  but  that 
it  was  all  done  for  the  purpose  of  discharging  his  duty  to  himself 
and  to  his  family,  then  the  charge  of  malice  is  negatived.  Malicious 
prosecution  rests  entirely  upon  the  absence  of  reasonable  and 
probable  cause  for  what  the  defendant  did  ;  and  I  tell  you  that  in 
my  judgment  there  was  reasonable  and  probable  cause  for  what 
the  defendant  did.  On  this  count,  therefore,  your  verdict  ought 
to  be  for  the  defendant.  That  leaves  the  question  on  the  first 
count  open,  and  the  solution  of  that  will  depend  upon  those  con- 
siderations which  I  have  submitted  to  you.  If  you  are  of  opinion 
that  there  was  here  any  noxious  matter  administered  to  the 
defendant's  household  and  family  in  the  food  of  which  they  partook, 
and  you  are  further  of  opinion  that  that  was  done  with  an  intent 
to  cause  serious  bodily  harm  or  mischief,  your  verdict  ought  to 
be  for  the  defendant.  It  is  for  the  defendant,  however,  to  make 
out  those  propositions.  If  he  fails  to  make  out  either  that  there 
was  noxious  matter  administered,  or  that  it   was  done  with  a 
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TvLLBT      mischievous  intent^  such  as  I  have  just  now  mentioned  to  you ; 

CoRBiB       ^^  ^^  ^^^^^  ^^  make  out  both  of  those,  your  verdict  must  be  for  the 

'      plaintiff.     And  then,  in  coming  to  the  consideration  of  what  com- 

1867.  pensation  is  due  to  the  plaintiff,  if  your  verdict  passes  for  her,  you 
Admh^ation  ™^^^  ^^^^  ^^^  ^^^  surrounding  circumstances  into  consideration,  and 
of  a  noxwut  ask  yoursclves  whether,  in  the  state  of  things  as  they  stood,  the 
'Am^'  defendant  may  not  be  believed  when  he  tells  us  on  his  oath  that  which 
we  should  be  disposed  to  believe  without  hi?  oath  from  a  gentleman  of 
his  position,  that  he  was  actuated  by  no  motive  or  desire  to  injure 
the  plaintiff;  but,  on  the  contrary,  if  you  are  satisfied  that  was  the 
course  of  his  conduct,  that  in  giving  her  in  charge  and  sending 
her  to  prison  to  await  her  hearing  before  the  magistrate,  he  was 
actuated  only  by  an  honest  desire  to  do  justice,  your  damages  will 
be  very  different  from  what  they  would  be  if  you  believed  he 
had  acted  from  wanton  and  malicious  motives,  or  from  a  reckless 
disregard  of  those  considerations  that  ought  to  have  influenced 
him  in  taking  those  steps.  I  will  put  the  questions  I  have  to  ask 
your  verdict  upon  in  writing ;  and  they  will  assume  this  form : 
Was  any  noxious  and  destructive  thing  administered  to  the 
defendant's  family  and  household  by  the  plaintiff?  If  so,  was  it 
administered  with  the  intent  to  do  grievous  bodily  harm?  If 
those  two  questions  are  answered  in  the  negative  the  plaintiff  is 
entitled  to  your  verdict.  If  both  are  answered  in  the  affirmative 
the  defendant  is  entitled  to  your  verdict,  if  he  had  reasonable 
and  probable  cause  for  doing  what  he  did.  If  you  believe  the 
substantial  parts  of  the  plea  to  be  made  out,  then  I  tell  you 
there  was  reasonable  cause.  On  these  issues  you  will  find  for  the 
plaintiff  or  for  the  defendant  as  you  may  be  advised ;  and  if  for 
the  plaintiff,  then  you  will  say  with  what  damages.  I  have  also 
to  asK  you  this  (in  case  you  should  find  that  a  noxious  thing  was 
administered,  but  that  it  was  not  administered  to  do  grievous 
bodily  harm),  was  it  administered  with  the  intent  to  injure, 
aggrieve,  and  annoy?  And  if  so,  was  the  effect  of  it  to  do 
grievous  bodily  harm  ?  ^ 

The  jury  made  their  finding  in  writing  to  the  effect  that  a 
noxious  thing  was  administered  to  injure,  aggrieve,  and  annoy, 
but  not  with  intent  to  do  grievous  bodily  harm,  and  assessed  the 
damages  for  the  plaintiff  at  80/. 

CoCKBURN,  C.J. — The  jury  have  answered  this  question, 
namely,  whether  the  noxious  matter  was  administered  to  injure, 
aggrieve,  and  annoy,  and  they  have  found  that  in  the  affirmative. 
Now  my  opinion  is  that,  looking  to  the  statute,  if  there  is  an 
administration  of  noxious  matter  with  intent  to  injure,  aggrieve, 
and  annoy,  and  the  effect  thereby  produced  is  not  merely  to 
injure,  aggrieve,  and  annoy,  but  to  do  more,  namely,  grievous 
bodily  harm,  that  is  felony  within  the  statute,  and  consequently 
the  defendant  has  established  the  felony.  The  jury  having  found 
that,  the  verdict  is  for  the  defendant,  with  leave  to  the  plaintiff 
to  move  the  Court  on  the  construction  of  the  statute. 

Coleridge^  Q.C. — Inasmuch  as  it  might  be  said  that  we  ought  to 
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have  had  the  exact   words  of  the  statute,  I  should  ask  to  be      Tullkt 
allowed  to  amend  by  putting  that  particular  plea  on  the  record.  Cobrib. 

CooKBURN,   C.J. — I   do   not  think  it  is   necessary.      If  our        

construction    (I    have   consulted    my   learned  brothers)   of  the        ^^* 
statute  is  right,  namely,  that  if  you  administer  a  noxious  thing  Admmistration 
with  the  intent  thereby  to  injure,  aggrieve,  and  annoy,  but  that    o/anoxiout 
the  effect  is  to  do  grievous  bodily  harm,  a  felony  is  committed,        '*"V- 
there  is  no  need  of  amending. 

Coleridge,  Q.C. — Your  Lordship  is  pronouncings  not  only  vour 
own  opinion,  but  that  of  the  learned  judges  with  whom  you  have 
consulted  ? 

CocKBURN,  C.J.— Yes. 

Coleridge^  Q.C— ^Of  course  after  what  your  Lordship  has  said, 
it  becomes  less  important  for  me  to  have  leave  to  amend.  I 
thought  it  might  be  said  that  we  had  not  got  the  very  words  of  the 
statute. 

CocKBURN,  C.J. — But  you  have  the  words  ^^maliciously  and 
unlawfully,   so   as   thereby  to   do   grievous   bodily   harm."      At 

{)resent,  therefore,  the  verdict  is  for  the  defendant,  subject  to 
eave  for  the  plaintiff  to  move;  and  in  case  the  Court  decides 
against  my  view  of  the  statute,  the  verdict  is  for  the  plaintiff, 
with  802.  damages. 

Attorney  for  the  plaintiff,  E.  T.  Lewis. 
Attorneys  for  the  defendant,  Frere  and  Co. 
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CENTRAL  CRIMINAL  COURT. 

AuguU  21,  1867. 

(Before  Mr.  Baron  Bramwell.) 

Reg.  v.  Druitt,  Lawrexce»  Adamson,  akb  OTHERS.(a) 

Cowbindlion  acts — Trades  union-^Picketinff — TnHmidaiian — 

Conspiracy. 

li  is  enacted  by  6  Geo.  4,  c,  129,  s,  3,  that  if  any  person  shaU  "by 
threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman,  manufacturer, 
workman,  or  other  person  htr«I  or  employed  in  any  manufacturcj 
trade,  or  business,  to  depart  from  his  hiring,  employment,  or  work,  SfC, 
or  prevent  or  endeavour  to  prevent  any  journeyman,  4ro.y  not  being 
hired  or  employed,  from  hiring  himself  to  or  from  accepting  work 
from  any  person  or  persons,  Sfc,  or  shall  molest  or  in  any  way  obstruct 
another  for  the  purpose  of  forcing  or  inducing  such  person  to  belong  to 
any  club  or  association,  4rc.,  or  of  his  refusing  to  comply  with  any 
rules,  SfC,  made  to  obtain  an  advance  or  reduce  the  rate  of  wages,  or  to 
lessen  or  alter  the  hours  of  working,  SfC,  or  if  any  person  shall  by 
violence,  Sfc,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any 
way  obstructing  another,  force  or  endeavour  to  force  any  manufacturer 
or  person  carrying  on  any  trade  or  business  to  make  any  alteration  in 
his  mode  of  regulating,  managing,  conducting,  or  carrying  on  such 
manufacture,  trade,  or  business,  8fC.,  he  shall  be  imprisoned,^  4rc. 

Sect,  I  of  22  Vict,  c.  34,  enacts  that  "  no  workman  or  other  person,  4rc., 
by  reason  merely  of  his  entering  into  an  agreement  with  any  workman^ 
ire,  or  by  reason  merely  of  his  endeavouring  peaceably  and  in  a  rea- 
sonable  manner  and  without  threat  or  intimidation,  direct  or  indirect^ 
to  persuade  others  to  cease  or  abstain  from  work,  SfC,  shall  be  deemed 
or  taken  to  be  guilty  of  '  molestation '  or  '  obstruction '  within  the 
meaning  of  the  said  act,** 

The  defendants  were  members  of  a  trade  union  of  the  tailors.  The 
workmen  having,  at  the  instigation  of  the  union,  struck  for  wages,  and 
the  masters  having  employed  workpeople,  men  and  women,  not  being 
members  of  the  union,  the  defendants,  who  were  members  of  the 
managing  committee  of  the  union,  caused  ^* pickets**  to  be  iiationed 
about  the  doors  of  such  employers  to  note  workpeople  who  went  in  and 

(a)  Reported  by  E.  W.  Cox,  E«q.,  Bamatcr-iit-Lair* 
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ouij  for  the  purpose  of  deterring  them  from  continuing  in  such  employ        Bkg. 
and  inducing  them  to  join  the  union.     Proof  was  given  of  the  use  of      j.  ^\ 
insulting  expressions  and  gestures  used  by  '*  the  pickets  "  to  the  non-    Lawrkncb 
union  workpeople :  A  damson, 

Held,  to  be  ^^ intimidation^**  *>*  molestation  "  and  *^ obstruction**  within   and  others. 
the  meaning  of  the  above-cited  statutes.  TTT 

Per  Bramwellf  B. —  7^hat  by  the  common  law,  liberty  of  a  man*s  mind        .' 

and  will  how  he  should  bestow  himself  and  his  means^  his  talents,  and  Trades  union — 
his  industry f  was  as  much  the  subject  of  the  law*s  protection  as  was  InOmidatlon. 
that  of  his  body.  Therefore^  that  if  two  or  more  persons  agreed  to 
CO  operate  against  that  liberty  of  thought  and  freedom  of  unit  they 
would  be  guilty  of  a  conspiracy.  And  if  any  person  by  threats^ 
intimidation,  or  molestation,  or  in  any  other  way,  endeavour  to  deter  or 
influence  any  person  in  the  employment  of  his  industry,  talents,  or 
capital  in  any  lawful  manner,  or  to  obstruct,  forccy  or  endeavour  to 
force,  any  journeyman  to  depart  from  his  hiring,  or  to  prevent  him  from 
hiring  himself,  he  would  be  guilty  of  an  offence  against  the  statutes. 

''  Picketing  "  done  in  a  way  to  excite  no  reasonable  alarm,  and  not  to 
coerce  or  annoy  those  who  were  subject  to  it,  would  not  be  an  offence. 
It  was  lawful  for  the  defendants  to  endeavour  to  persuade  persons  who 
had  not  joined  the  union  to  do  so,  provided  that  persuasion  did  not 
take  the  shape  of  coercion  and  intimidation.  But  even  if  abusive  lan^ 
guage  and  gestures  were  not  usedy  if  the  pickets  were  so  placed  or  so 
acted  by  watching  the  movements  of  the  worl^eople  and  masters,  or  by 
black  looksy  or  by  any  other  annoyance,  as  in  the  judgment  of  the  jury 
would  be  likely  to  have  a  deterring  effect  in  the  minds  of  ordinary 
persons,  it  would  be  "molestation**  and  ^* obstruction^  against  this 
statute. 

INDICTMENT  for  conspiring,  by  unlawful  ways,  contrivances, 
and  stratagems,  to  impoverish  Henry  Poole  and  others  in 
their  trade  and  business,  and  to  restrain  the  freedom  of  trade  and 
of  personal  action. 

BaUantiney  SerjL,  Sleighy  and  F.  H.  Lewis^  for  the  prosecution. 

Coleridgcy  Q.C.>  Keane^  Q.C.,  and  Poland^  for  defendants  Druitt 
and  Lawrence. 

Parry^  Serjt.,  and  Ribton^  for  Adamson. 

Giffard,  Q.C.  and  Besley,  for  the  other  defendants* 

Ballantiney  Serjt,  for  the  prosecution,  stated  the  case  to  the 
jury. — The  charge  was. one  of  conspiracy,  and,  divested  of  all 
technical  details,  was  that  of  interfering  with  and  obstructing  the 
business  of  other  parties;  such  interference  and  obstructions 
being  carried  on  by  illegal  means.  The  question  whether  those 
means  were  illegal  was  the  only  question  the  jury  would  have  to 
decide  upon  the  facts.  All  the  men  at  the  bar  were  operative 
tailors.  Some  question  had  arisen  last  year  respecting  wages 
between  the  operative  and  the  master  tailors.  Upon  that  occasion 
the  latter  yielded,  and  it  was  hoped  that  that  would  put  an  end  to 
the  agitation.  Unfortunately,  however,  it  had  not  had  that  effect, 
for  early  in  the  present  year  fresh  demands  were  made  by  the 
operatives.  Whether  those  demands  were  just  or  not  it  was  not 
for  him  to  say.    That  the  men  had  a  right  to  make  those  demands, 

VOL.  X.  Q  Q 
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Rko-  and,  if  considered  exorbitant,  that  the  masters  had  a  ri^ht  to 
DruJtt  refuse  to  comply  with  them,  were  points  clearly  admissible  m  law. 
Lawrence,  And  in  point  of  fact  that  was  the  state  of  the  case  at  that  time — 
Adamsox,  the  operatives  demanding  certain  terms,  the  masters  refusing  their 
an  OTHERS,  demands.  Under  those  circumstances,  at  an  early  period  of  the 
1867.  year,  a  strike  was  decided  upon.  It  was  right  that  the  position  of 
- — .  all  parties  connected  with  that  strike — a  term  now  perfectly  well 
/nftW^^ir  understood — should  be  placed  before  the  jury  and  the  world. 
There  might  be  a  great  misapprehension  existing  on  one  side  or  on 
the  other.  One  could  perfectly  well  understand  the  operatives 
refusing  to  work  under  certain  terms ;  one  could  also  understand 
the  masters  refusing  to  grant  those  terms ;  but  it  was  not  quite  so 
easy  to  understand  how  operatives  and  masters  could  entertain  a 
diil^rent  opinion  of  each  other's  interests.  And  yet  there  might 
be  masters  who  would  wish  calmly  to  discuss  the  terms  demanded 
of  them,  while,  on  the  other  hana,  there  might  be  among  the  men 
— as  he  believed  there  were  here — a  majority  who  were  content 
with  the  terms  at  which  they  were  working.  Those  not  content 
formed  themselves  into  a  combination — not  a  combination  against 
the  masters  merely,  but  one  affecting  their  own  brother  workmen 
— and  probably  affecting  the  latter  to  a  far  greater  extent  than 
it  ever  could  affect  the  masters.  This  was  undoubtedly  the  state 
of  things  between  the  masters  and  the  operative  tailors  in  the 
month  of  April  in  the  present  year — the  latter  demanding  and 
the  former  refusing  the  increased  wages.  At  that  time  a  meeting 
was  held,  which  was  attended  by  Druitt,  Adamson,  and  Lawrence. 
Druitt  acted  as  president,  Lawrence  was  the  vice-president,  and 
Adamson  took  an  active  part  in  the  proceedings.  Druitt,  who 
was  a  man  of  great  intelligence,  addressed  the  meeting,  and  his 
remarks  had  very  considerable  weight  with  the  audience.  The 
strike  was  then  declared,  and  it  was  explained  by  Druitt  that  that 
strike  must  be  carried  out  upon  a  system,  that  system  being  a 
system  of  picketing.  Druitt  on  that  occasion  laid  it  down  tnat 
pickets  must  be  put  on,  or  that  the  strike  could  never  be  rendered 
effective.  It  was  here  necessary  to  explain  what  was  meant  by 
picketing — a  system  which  he  should  think  could  not  be  allowed 
either  in  this  or  in  any  other  civilised  community  in  the  world.  It 
consisted  in  planting  men — sometimes  half  a  dozen  in  number — 
in  the  neighbourhood  of  a  master  tailor's  shop,  and,  as  a  great 
deal  of  tailoring  was  done  for  the  masters  out  of  doors,  watching 
the  persons  who  did  that  work  as  they  arrived  and  left,  the  object 
bein^  to  prevent  any  work  being  done  by  operatives  for  the 
masters.  The  pickets  remained  in  the  neighbourhood  where  they 
were  placed  from  the  time  the  shops  were  opened  until  they  were 
closed.  He  would  not  explain  the  threats  and  acts  of  intimidation 
which  had  been  used,  because  he  believed  that  those  who  had 
committed  those  acts  of  violence  had  done  so  contrary  to  the 
wishes  of  the  men  who  were  now  upon  their  triaL  All  he  wanted 
(vas  a  legal  verdict  and  decision  upon  the  facts,  and  therefore  he 
would  not  import  into  the  case  anything  that  had  not  a  direct  bear- 
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ing  upon  the  subject.     The  effect  of  the  pickets  was  to  create  a        Rk<'- 
source  of  annoyance  to  the  masters^  their  customers,  and  visitors.      drditt 
When  persons  went  into  the  shops  they  were  watched,  and  oppro-    Lawrkmce, 
brious  epithets  were  used  towards  those  who  were  willing  to  take     Adamson, 
work.      They  were,  moreover,  watched  on  their  way  home,  and,   *°^  Qthbrs. 
whether  by  the  words  or  actions  of  the  pickets,  they  were  held        i867. 

out  to  be  persons  who  were  mean-spirited,  seeking  an  advantage        . 

over  their  brother  operatives,  and  doing  that  which  was  dirty  and  ^ntimidaUoiT 
contemptible  in  the  eyes  of  their  fellow  men.  This  was  part  of 
the  effects  of  the  system.  But  there  were  others.  For  instance, 
the  picket  of  six  not  unfrequently  accumulated  to  400  and  500, 
and  this  crowd  surrounded  the  shops  of  the  masters.  That  a 
great  quantity  of  noise  and  annoyance  naturally  followed  might 
very  well  be  supposed ;  and,  as  this  went  on  continuously,  the 
number  of  police  in  the  neighbourhood  had  to  be  increased  in  con- 
sequence of^the  fear  of  disturbances  entertained  by  the  inhabitants. 
Some  forty  or  fifty  additional  police  had,  for  instance,  to  be  put 
on  in  the  neighbourhood  of  Conduit-street,  and  the  metropolis 
generally  had  been  kept  for  several  months  in  a  state  of  ferment, 
under  a  system  perfectly  illegal  in  any  country  where  law  was 
dominant  over  unrestricted  power  or  fancied  right.  The  resolution 
in  favour  of  the  strike  having  been  adopted  on  the  22nd  of  April, 
the  parties  commenced  operations  on  the  23rd,  and  on  the  24th 
the  system  was  in  full  play.  Naturally  it  would  be  so,  for  no 
fewer  than  3000  men  struck.  The  consequence  was  that  the 
doors  of  the  master  tailors  were  literally  blocked  up.  Every  door 
was  besieged.  Every  person  who  entered  was  watched,  and  every 
one  who  left  the  shop  was  followed ;  and  all  this  was  carried  out 
with  a  continuity  which,  if  the  system  had  anything  like  a  laud- 
able object  in  view,  could  not  be  considered  as  too  highly  praise- 
worthy. About  a  week  afterwards  another  meeting  was  held  at 
the  Alhambra.  At  that  meeting  Druitt  gave  a  graphic  and 
humorous  description  of  the  plight  in  which  the  masters  had  been 
placed  by  the  pickets — how  they  had  been  compelled  to  go  round 
to  the  backs  of  their  houses  with  their  goods,  and  how  they  had 
to  drive  about  to  a  variety  of  places  to  deliver  them  and  see  their 
customers ;  and  then  he  went  on  in  a  spirit  of  gratulation  to  say 
that  the  masters  had  had  two-thirds  of  their  business  knocked  off, 
and  that  by  keeping  up  the  picketing  system  the  remaining  one- 
third  would  speedily  have  to  be  relinquished.  He  then  went  on 
to  promise  the  most  favourable  results  to  the  operatives  should 
the  pickets  be  actively  kept  up.  Then,  as  one  committee  could 
not  carry  out  a  system  so  extensive,  sub-committees  were  formed, 
and  about  a  dozen  public-houses  were  patronised  by  the  operatives, 
each  of  which  has  been  materially  benefited  by  the  pickets  meet- 
ing at  these  respective  places  of  rendezvous,  and  there  reporting 
the  results  of  their  proceedings.  Then  would  arise  this  question 
— Was  that  system  illegal?  Supposing  that  no  tailors  were 
engaged  in  the  case — supposing,  also,  that  no  strike  was  going  on 
— the  fact  of  two  or  three  people  standing  outside  a  man's  private 
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Rbo.        house,  and  looking  to  see  who  went  in  and  came  out  of  it,  watch- 

Druitt      ^"8  everybody  and  everything,  would,  as  a  matter  of  common 

Lawrbncb,    sense,  be  a  source  of  practical  annoyance.     But  if  a  man  kept  a 

Adamson,     shop,  and  was  in  a  similar  manner  watched  by  some  two  or  three 

*"  "^'  people,   the   annoyance  would  naturally   become  greater.     The 

1867.  question,  therefore,  would  arise  whether,  as  a  matter  not  of  law, 
,  .  but  of  common  sense,  that  was  a  species  of  annoyance  which 
Jnt^idation.  could  be  deemed  a  legal  course  of  conduct  for  any  parties  to 
pursue.  On  the  contrary,  was  it  not  more  rational  to  suppose 
that  in  a  country  like  England,  where  trade  in  all  its  branches 
flourished  perhaps  to  an  extent  greater  than  in  any  other  country 
in  the  world,  where  there  were  skilled  operatives  like  the  men 
now  at  the  bar,  questions  between  masters  and  men  must  arise  ? 
It  was  to  be  expected  that  there  would  always  be  a  contest 
between  capital  and  labour,  and  if  capital  were  to  bear  sway  there 
was  no  doubt  that  labour  must  be  crushed.  In  every  such  case 
artisans  and  mechanics  must  be  placed  in  a  predicament,  and  when 
such  a  state  of  things  took  place  he  most  thoroughly  sympathised 
with  those  who  had  to  do  hard  and  laborious  work,  the.  more 
particularly  if  their  labour  were  crushed  down  by  capital.  A 
law  had  been  enacted  to  meet  such  a  case  as  the  present.  The 
6  Geo.  4  contained  provisions  which  showed  what  the  Legislature 
had  always  empowered  the  operatives  to  do,  and  indeed  the  law 
upon  that  subject  was  perfectly  well  defined.  In  })oint  of  fact 
there  was  no  doubt  about  it,  the  law  in  the  matter  having  been 
most  liberally  expounded.  It  was,  for  instance,  undoubted  law  that 
every  mechanic  and  operative  might  combine  with  other  mechanics 
and  operatives  for  the  purpose  of  securing  to  himself  such  rights 
and  such  increase  of  wages  as  he  might  think  himself  entitled  to 
receive,  and  that  so  long  as  he  resorted  to  no  improper  or  illegal 
acts  his  rights  would  be  countenanced.  Under  the  circumstances 
the  operative  tailors  had  a  perfect  right  to  combine  among  them- 
selves, and  every  one  of  them  had  an  equal  right  to  combine  with 
others,  and  to  advise  as  to  what  they  thought  was  for  the  benefit 
of  their  trade,  and  to  say,  "  Until  the  masters  choose  to  yield  to 
our  demand,  we,  the  men,  will  not  work  in  their  service."  Up  to 
that  point  everything  would  be  legal.  But  the  same  act  of  Par- 
liament which  provided  for  these  rights  and  powers  upon  the  part 
of  the  operatives,  in  terms  substantially  the  same,  declared  this — 
that,  while  maintaining  those  rights  and  powers,  the  operatives 
were  neither  to  intimidate  nor  molest  men  who  did  not  choose  to 
join  with  them ;  in  other  words,  that  they  were  not  to  intimidate 
or  molest  masters  who  would  not  grant  them  their  terms,  or 
fellow  operatives  who  were  willing  to  work  for  the  terms.  The 
only  question  in  the  case  was  this — was  the  picketing  system 
one  of  intimidation  and  molestation  ?  because,  if  it  was,  then  the 
defendants  were  guilty  of  an  offence  against  the  law,  for  which 
they  were  liable  to  be  convicted. 

Several  witnesses  for  the    prosecution  proved   the    case    as 
stated  in  the  opening.     The   evidence  of  two  of  them  will  be 
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sufficient,  as  the  facts  were  not  substantially  disputed  by  the       ^>^* 
defendants.  ^  d^^'^^^ 

Joseph  Lambert^  a  pensioned  sergeant  of  the  police,  examined  Lawbbnck, 
by  Serjeant  Ballajitiney  deposed  that  "  He  accompanied  the  witness  ADAMaow, 
Mitchell  in  watching  the  streets.  He  had  seen  forty  or  fifty  "  ^™'"^ 
pickets  opposite  the  shop  of  Mr.  Poole.  The  pickets  kept  a  sharp  i867. 
watch  at  the  door,  and  smoked  short  pipes.  When  the  workmen  - — .  ^ 
came  out  he  had  heard  them  called  curs,  cowards,  and  *  dungs '  ifUimiS^an, 
by  the  pickets.  On  leaving  duty  the  pickets  went  to  diiFerent 
public  houses  and  then  returned  to  duty.  At  Stohwasser's, 
Smallpage's,  and  Bennett's  he  had  seen  the  pickets  follow  the 
outdoor  workers  until  they  met  other  pickets,  who  in  turn  would 
follow  them.  About  five  o'clock  in  the  morning  there  would  be 
three  or  four  pickets  on  duty  at  a  particular  shop.  About  the 
middle  of  the  day  there  would  be  six  or  seven,  and  he  had  seen  as 
many  as  150  in  one  street  in  the  evening.  He  had  never  seen 
anybody  leave  a  master  tailor's  shop  with  a  bundle  who  was  not 
followed ;  but  latterly  there  had  not  been  so  much  following.  He 
was  present  in  Marlborough-street  on  one  occasion  when  a  woman 
who  was  being  followed  by  two  pickets  ran  into  the  police  station 
and  claimed  to  be  protected.  That  was  in  the  latter  part  of  June. 
He  had  seen  customers  go  to  shops  in  carriages  and  the  pickets 
hang  about  the  carriages  until  the  customers  went  away.  That 
had  frequently  occurred.  He  had  seen  pickets  sitting  on  the 
steps  of  the  tailors'  doors  smoking  short  pipes  and  others  talking 
to  them.  They  would  go  away  on  seeing  a  policeman  approaching. 
In  the  evening  the  pickets  mustered  *all  hands'  opposite  the 
shops,  and  would  say  as  each  man  left  work,  *  There  he  comes, 
the  coward.'  ^ Is  not  he  a  dung?'  *  That's  lum.'  The  men  had 
been  afraid  to  go  away  by  themselves,  and  he  accompanied  them 
for  about  three-quarters  of  a  mile.  This  was  more  at  Smallpage's, 
Stohwasser's,  and  Myers's  than  at  other  shops.  It  was  carried  on 
'very  strong'  for  three  weeks  or  a  month  in  the  evening,  but 
more  particularly  on  Tuesday  and  Friday  nights,  and  that  sort  of 
language  had  been  used  on  all  these  occasions.  After  witness  and 
Mitchell  had  given  evidence  they  were  also  pointed  out.  He  had 
seen  all  the  defendants,  with  the  exception  of  Lawrence,  Adamson, 
and  Druitt,  on  picket  duty  in  the  morning,  at  the  middle  of  the 
day,  and  in  the  evenings  when  those  crowds  had  been  collected 
and  bad  language  used.  He  had  seen  Lavine  and  M'Dermott 
follow  workmen  with  bundles." 

Mr.  John  Henry  Smallpage  (examined  by  Sleigh)  said:  '^I 
carry  on  business  in  Maddox-street  as  a  master  tailor,  and 
employ  a  large  number  of  persons.  At  the  beginning  of  the 
strike  I  employed  about  eighty,  in  and  out,  all  of  whom  left  me, 
except  four  or  five.  Next  day  I  observed  the  picketing  system 
in  operation.  A  great  number  of  men  then  applied  to  me  at  my 
shop  for  work,  and  many  wrote  to  me.  Even  some  who  had  been 
in  my  employment  would  have  come  back,  but  they  did  not  dare 
to  do  so.     My  house  was  picketed,  and  I  have  seen  from  one  to 
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• 

^'^^        sixty   persons   opposite   my   shop   at   a  time.      Among  them   I 
DituiTT       recognised  persons   whom  I  knew  to  be  tailors,  some  of  them 

Lawrence,    having  been  in  my  own  employment.     The  defendants,  Tremain 
Adamsom,     and  Lavine,  who  were  in  my  employment  up  to  the  time  of  the 

and  oTHSBs.  g^^ike,  were  among  them.  From  the  22nd  of  April,  when  it 
1867.  began,  the  picketing  has  never  ceased,  and  1  have  seen  it  in 
.       practice   in   Conduit-street,    Saville-row,   Hanover-street,  Bond- 

inibni^tUmr  street,  and  the  rest  of  the  principal  streets  where  there  are  master 
tailors'  shops.     In  the  first  two  or  three  weeks  I  suffered  great 
injury  in  my  business,  and  latterly  great  impediment.     Workmen 
did  not  come,  and  sent  their  wives  and  children." 
Ballantine^  Serjt.,  summed  up. 

Coleridge^  Q.C.,  for  the  defence. — They  were  there  to  discuss  a 
very  simple  question  of  fact,  and  the  whole  matter  for  their  con- 
sideration was,  what  was  the  true  bearing  of  those  facts,  and  what 
was  the  true  and  the  right  inference  to  be  drawn  from  them  ?  It 
was  perfectly  true,  and  he  had  never  disputed  it,  that  the  system 
of  pickets,  call  it  what  they  might,  was  instituted,  or,  at  any  rate, 
was  continued  in  consequence  of  the  meeting  held  at  the  Alhambra 
on  the  22nd  of  April  last ;  but  it  was  instituted,  not  for  intimida- 
tion or  molestation,  but  for  the  purpose  of  bringing  about  a  more 
satisfactory  state  of  things  between  themselves  and  their  employers, 
and  it  was  quite  true  that  Messrs.  Druitt  and  Lawrence  were  not, 
in  a  certain  sense,  responsible  for  it.  What  was  it  that  by  this 
system  of  picketing  they  intended  to  accomplish  ?  He  maintained 
that  the  fanciful  pictures  which  his  learned  friend  had  drawn  really 
had  no  foundation  in  the  case.  It  was  clear  that  Messrs.  Druitt  and 
Lawrence,  by  the  temper  and  tone  of  their  speeches,  had  wished  for 
nothing  that  was  illegal  to  arise,  and  in  reference  to  this  he  would 
read  from  the  addresses  which  they  gave  at  the  meeting  held  at  the 
Alhambra  on  the  date  referred  to.  They  wish  to  discuss  the  matter 
fairly  with  the  masters,  but  they  positively  declined  to  meet  them ; 
they  said,  as  it  were,  ^^  Here  is  our  ultimatum — take  that  log  or  close 
the  discussion."  And  the  discussion  was  closed  accordingly,  the 
men  not  being  disposed  to  accept  that  which  was  offered  to  them. 
As  working  men  they  had  a  perfect  right  to  deal  with  the  com- 
modity which  belonged  to  them — their  labour ;  and  the  masters, 
on  the  other  band,  had  a  perfect  right  to  refuse  it  if  they  thought 
proper  to  do  so.  It  was  a  question  of  labour  and  capital,  and 
upon  what  terms  that  labour  should  be  employed  or  rejected. 
The  men  had  a  right  to  say  they  would  stand  aloof  from  their 
employers  until  the  terms  were  such  as  they  could  accept,  and 
nobody  would  dare  to  say  that  a  strike  was  not  a  legitimate  mode 
of  carrying  out  their  views.  If  it  were  not  for  strikes  each 
individual  workman  would  be  perfectly  in  the  hands  of  hia 
master,  to  be  dealt  with  at  his  mercy,  or  in  any  dictatorial  or 
abusive  manner  he  might  think  fit.  The  strike,  then,  had  been 
adopted  in  this  case  as  a  means  of  bringing  the  m.isters  to  the 
discussion  of  the  questions  at  issue,  and  to  determine  what  was 
only  fair  and  reasonable.     All  that  the  workmen  had  endeavoured 
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to  do  from   the  first   to  the  last  of  the  transaction  was  not  to       ^^^' 
dictate  any  particular  terms  nor  any  particular  style  of  remunera-      Dftui-rr 
tion^  but  to  bring  the  masters,  as  he  had  said,  to  a  fair  discussion    Lawrkmo'u, 
of  the  matter,  and  to  a  proper  adjustment  of  the  dispute  between     Adamson, 
them.     Of  course,  if  they  could  not  bring  the  masters  to  a  fair  *°^  others. 
discussion  of   their  grievances,  there  would  have  been  no  other        i867. 

course  open  to  them   but  to  go  to  the  workhouse,   or  to   have       . 

submitted  to  anything  that  might  be  offered  to  them.  They  felt  ^i^X\^r 
they  had  no  power  against  the  combined  wealth  of  the  ei<;hty- 
eight  firms  unless  they  could  enlist  a  large  mass  of  their  workmen 
— not  exactly  those  who  were  employed  by  the  firms,  but  those 
who  would  be  likely  to  accept  work  should  any  vacancy  arise  in 
them.  If  they  could  not  interest  and  bring  large  masses  of  work- 
men to  stand  shoulder  to  shoulder,  and  to  make  the  discussion  a 
fair  one  between  capital  on  the  one  hand  and  labour  on  the  other, 
there  would  have  been  an  end  of  it,  and  therefore  what  he  sub- 
mitted to  the  jury  was  that  they  had  a  right  to  strike  and  to  go  to 
other  persons  in  like  situations  to  themselves,  and  point  out  to 
them  a  course  in  order  that  they  might  take  a  similar  view  of  it. 
That  which  Mr.  Druitt  and  his  fellow-workmen  did,  then,  at  the 
Alhambra  was  perfectly  correct.  The  picket  system  after  all  was 
not  so  alarming  as  had  been  described,  and  the  learned  gentleman 
asked  the  jury  to  discriminate  between  the  evidence  that  had  been 
loosely  given  by  policemen  who  had  been  engaged  by  the  prose- 
cution, by  an  auctioneer,  and  others,  who  had  striven  to  show  that 
there  had  been  an  excess  of  the  law  in  respect  of  it.  If  the 
workmen  had  a  right  to  strike,  and  to  influence  other  people  to 
come  to  their  terms,  the  defendants  could  not  be  guilty  of  the 
charge  alleged  to  them.  How  were  they  to  find  out  who  the 
workmen  were  and  where  they  lived  unless  men  were  engaged  to 
do  so,  by  following  them  and  going  to  their  homes  ?  The  men 
had  a  perfect  right  to  watch  the  workmen  and  to  follow  them 
home  for  the  purpose  of  ascertaining  where  they  lived,  and  then 
to  use  such  arguments  as  would  be  likely  to  prevent  them  working 
for  the  same  employer  again.  It  was  all  very  well  to  say  that 
their  conduct  had  been  the  means  of  frightening  individuals,  but 
where  was  one  that  had  been  so  terrified  ?  Not  a  single  witness 
had  been  produced  te  show  the  terrorism  that  had  been  exer- 
cised over  them.  There  was  not  even  a  suggestion  of  loss  of 
custom.  After  all,  what  did  it  amount  to  ?  These  persons,  being 
desirous  of  .bringing  their  employers  to  a  discussion  on  their 
grievances,  had  done  that  which  they  had  a  perfect  right  to  do,  and 
that  which  was  within  the  bounds  of  the  law.  What  was  law  for 
one  class  was  law  for  another,  and  if  the  workmen  had  a  right  to 
combine,  so  had  the  masters.  The  masters  had  exercised  their 
right,  and  with  far  greater  cruelty  than  anything  that  could  be 
done  by  the  workmen.  They  had  adopted  the  system  of  the 
^^  lock-out,"  and  had  turned  upon  the  streets  the  whole  of  their 
workmen,  which  meant  the  reducing  by  starvation  of  hundreds  of 
women  and  children,  and  spreading  a  wide-wasting  calamity  over 
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Trades  vnhn- 
ItititnidtUion, 


Rko.        the  whole  of  the  trade.     The  masters  had  a  perfect  right  to  reduce 

Dkottt       ^^^  number  of  their  workpeople,  and  the  workmen  had  a  right  to 

Lawbbnck,    combine  to  make  the  most  of  their  labour,  so  long  as  they  did  not 

Adaxsom,     coerce  or  intimidate  them.     If  they  only  endeavoured  to  bring 

their  fellow  workmen  to  their  views,  and  to  get  the  masters  to 

discuss  the  terms,  they  had  a  perfect  right  to  combine,  and  they 

could  not  be  indicted  for  conspiracy  unless  they  overstepped  the 

well-defined  bounds  of  the  law. 

Parry,  Serjt.,  and  Giffard,  Q.C.,  also  addressed  the  jury  for 
the  several  defendants. 

Bramwell,  B.,  to  the  jury. — A  great  number  of  irrelevant 
topics  had  been  introduced  into  the  inquiry  in  which  they  were 
engaged.  All  the  talk  they  had  heard  about  the  struggle  of  capital 
against  labour  was  quite  misplaced,  and  the  censure  passed  on  the 
masters  in  respect  to  the  lock-out  was  perfectlv  idle.  The  men  had 
a  perfect  right  to  strike,  and  if  the  whole  body  of  the  men  struck 
against  the  masters,  why  should  not  the  whole  body  of  masters 
strike  against  the  men  ?  The  jury  had  heard  a  good  deal  about 
the  power  of  the  State,  but  the  power  of  the  State  was  no  more 
brought  against  these  men  than  it  was  used  in  their  favour.  The 
question  was  whether  they  were  guilty  of  the  particular  offence 
with  which  they  were  charged.  The  jury  had  to  consider^ — ^no 
matter  whose  interests  might  be  affected — whether  the  defendants 
had  done  that  which  was  illegal.  He  would  address  a  few  general 
observations  to  them,  some  of  which  might  appear  to  be  truisms. 
When  the  law  gave,  or  rather  acknowledged,  a  right,  it  provided 
a  punishment  or  a  remedy  for  the  violation  of  that  right.  That 
was  a  cardinal  rule,  and  an  obvious  one.  The  old  expression  that 
^^  there  was  no  wrong  without  a  remedy"  might  also  be  interpreted 
to  mean  that  there  was  also  no  right  without  a  remedy.  Sometimes 
th^  remedy  was  by  a  criminal  proceeding,  sometimes  by  a  civil 
action,  sometimes  by  both.  Having  made  those  general  remarks, 
he  would  make  another,  which  was  also  familiar  to  all  Englishmen 
— namely,  that  there  was  no  right  in  this  country  under  our  laws 
so  sacred  as  the  right  of  personal  liberty.  No  Tight  of  property 
or  capital,  about  which  there  had  been  so  much  declamation,  was 
BO  sacred  or  so  carefully  guarded  by  the  law  of  this  land  as  that  of 
personal  liberty.  They  were  quite  aware  of  the  pains  taken  by 
the  common  law,  by  the  writ,  as  it  was  called,  of  habeas  corpvs^ 
and  supplemented  by  statute,  to  secure  to  every  man  his  personal 
freedom — that  he  should  liot  be  put  in  prison  without  lawful  cause, 
and  that  if  he  was,  he  should  be  brought  before  a  competent 
magistrate  within  a  given  time  and  be  set  at  liberty  or  undergo 

funishment.  But  that  liberty  was  not  liberty  of  the  body  only, 
t  was  also  a  liberty  of  the  mind  and  will ;  and  the  liberty  of  a 
man's  mind  and  will,  to  say  how  he  should  bestow  himself  and  his 
means,  his  talents,  and  his  industry,  was  as  much  a  subject  of  the 
law's  protection  as  was  that  of  his  body.  Generally  speaking,  the 
way  in  which  people  had  endeavoured  to  control  the  operation  of 
the  minds  of  men  was  by  putting  restraints  on  their  bodies,  and 
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therefore  we  had  not  so  many  instances  in  which  the  liberty  of  the        ^^' 
mind  was  vindicated  as  was  that  of  the  body.     Still,  if  any  set  of      druitt 
men  agreed  among  themselves  to  coerce  that  liberty  of  mind  and   Lawrbncr, 
thought  by  compulsion  and  restraint^  they  would  be  guilty  of  a     Adamson, 
criminal  offence,  namely,  that  of  conspiring  against  the  liberty  of  *"^  othbr8- 
mind  and  freedom  of  will  of  those  towards  whom  they  so  con-        i867. 

ducted  themselves.     He  was  referrino:  to  coercion  or  compulsion —        

something  that  was  unpleasant  and  annoying  to  the  mind  operated  f^Mi^tion7 
upon ;  and  he  laid  it  down  as  clear  and  undoubted  law  that  if  two 
or  more  persons  agreed  that  they  would  by  such  means  co-operate 
together  against  that  liberty  they  would  be  guilty  of  an  indictable 
offence.  The  public  had  an  interest  in  the  way  in  which  a  man 
disposed  of  his  industiy  and  his  capital ;  and  if  two  or  more 
persons  conspired  by  threats,  intimidation,  or  molestation  to  deter 
or  influence  him  in  the  way  in  which  he  should  employ  his 
industry,  his  talents,  or  his  capital,  they  would  be  guilty  of  a 
crimindL  offence.  That  was  the  common  law  of  the  land,  and  it 
hsid  been  in  his  opinion  re-enacted  by  an  act  of  Parliament,  passed 
in  the  6th  year  of  the  reign  of  George  IV.,  which  provided  in 
effect  that  any  person  who  should  by  threats,  intimidation,  moles- 
tation, or  any  other  way  obstruct,  force,  or  endeavour  to  force^  any 
journeyman  to  depart  from  his  hiring,  or  prevent  any  journeyman 
from  hiring,  should  be  guilty  of  an  offence.  That  act  was  passed 
forty-one  years  ago,  and  by  a  statute  of  1859  it  was  enacted  that 
no  workman  merely  by  reason  of  his  endeavouring  peaceably  and 
in  a  reasonable  manner,  and  without  threat  or  intimidation,  direct 
or  indirect,  to  persuade  others  from  working  or  ceasing  to  work 
should  be  guilty  of  an  offence  under  the  former  act  of  Parliament. 
In  other  words,  the  second  act  said  that  should  not  be  so  if  they 
did  what  they  did  in  a  reasonable  and  peaceful  manner  for  the 
purposes  of  persuasion.  Now,  the  defendants  were  indicted  for 
conspiring  together  to  do  that  which  was  in  opposition  to  the  law 
and  the  statutes  he  had  described.  At  the  outset,  he  could  not 
help  remarking  that  the  learned  and  eminent  counsel  who  had 
addressed  the  jury  for  the  defendants  had  all  said  that  they  did 
not  deny  that  their  clients,  Druitt,  Adamson,  and  Lawrence  had 
agreed  that  there  should  be  pickets.  He  was  of  opinion  that  if 
picketing  could  be  done  in  a  way  which  excited  no  reasonable 
alarm,  or  did  not  coerce  or  annoy  those  who  were  the  subjects 
of  it,  it  would  be  no  offence  in  law.  It  was  perfectly  lawful  to 
endeavoilr  to  persuade  persons  who  had  not  hitherto  acted  with 
them  to  do  so,  provided  that  persuasion  did  not  take  the  shape  of 
compulsion  or  coercion.  What  was  the  object  of  this  picketing? 
Was  it  that  the  names  and  addresses  of  the  non-striking  workmen 
might  be  found  out,  with  the  view  to  their  being  addressed  by 
reasonable  argument  and  persuasion ;  or  was  it  for  the  purpose  of 
coercion  and  intimidation?  Even  if  the  jury  should  be  of  opinion 
that  the  picket  did  nothing  more  than  his  duty  as  a  picket,  and  if 
that  duty  did  not  extend  to  abusive  language  and  gestures  such  as 
had  been  described,  stilly  if  that  was  calculated  to  have  a  deterring 
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Reg.        effect  on  the  minds  of  ordinary  persons,  by  exposing  them  to  have 

DRunr       their  motions  watched,  and  to  encounter  black  looks,  that  would 

Lawrencb,    not  be  permitted  by  the  law  of  the  land.     The  probabilities  were 

Adamson,     tha^  j^  ^as  known  to  the  leading  members  of  the  association  what 

*" ^   '  the  pickets   were  doing.     It  was  in  evidence  that  Druitt   had 

1867.  visited  the  pickets  from  time  to  time.  It  would  be  very  strange 
J~  .  indeed  if,  while  everybody  else  knew  what  they  were  doing, 
Jntimidatha^  those  who  sct  the  pickcts  to  work  should  be  the  only  persons  who 
did  not  know  what  they  were  doing.  There  was  very  little  doubt 
that  Adamson,  Lawrence,  and  Druitt  had  authorised,  by  means  of 
the  resolution,  the  system  of  picketing.  If  the  jury  were  satisfied 
that  this  system,  though  not  carried  beyond  watching  and  obser- 
vation, was  still  so  serious  a  molestation  and  obstruction  as  to 
have  an  effect  upon  the  minds  of  the  workpeople,  then  they  ought 
to  find  these  three  men  guilty.  If  they  thought  that  the  conduct 
of  these  men  conduced  to  this  effect,  and  that  they  knew  it,  then 
also  they  ought  to  find  them  guilty.  If,  upon  the  other  hand,  the 
jury  should  be  of  opinion  that  Adamson,  Lawrence,  and  Druitt 
did  not  know  what  the  pickets  did,  or  that  what  the  pickets  did 
was  not  the  natural  consequence  of  men  placed  in  such  a  situation, 
then  they  ought  to  be  acquitted.  So  much  with  regard  to  three 
of  the  prisoners.  With  reference  to  the  other  five,  if  the  jury 
believed  the  evidence  of  Lambert,  then  these  five  ought  to  be 
found  guilty.  It  was  said  that  the  whole  of  the  prisoners  in 
acting  as  they  had  acted  supposed  themselves  to  be  doing  what 
was  right.  That  might  be  so,  but,  even  supposing  it  to  be  true, 
thev  were  still  subject  to  the  law. 

The  jury  found  Adamson,  Lawrence,  and  Druitt,  guiUy^  with  a 
recommendation  to  mercy,  and  acquitted  the  rest 
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IFrelatrt. 

COURT  FOR  CROWN  CASES  RESERVED. 

May  14  and  18,  1867. 

(Before Whiteside,  C. J.,  Monahak, C. J.,  Piqot,  C.B.  ;  Eeooh, 
O'Brien,  Fitzgerald,  O'Haoan,  and  George,  JJ.  ; 
Fitzgerald,  Hughes,  and  Deasy,  BB.) 

Reg.  t;.  McCAFFBBTY.(a) 

High  treason — Defendants  liabUUy  for  acts  of  co-conspirators  committed 
after  his  arrest — Provisions  of  Statute  of  Treasons  as  to  two  witnesses 
to  an  overt  act. 

The  defendant  was  indicted  for  high  treason.  Overt  acts  of  levying  war 
and  conspiring  to  depose  the  Queen  were  laid  in  the  indictment.  He 
was  proved  to  be  a  member  of  the  Fenian  conspiracy^  formed  to 
accomplish  these  objects  ;  and  also  of  a  directory  or  governing  body  of 
that  conspiracy,  farmed  to  bring  about  an  insurrection  in  Ireland,  It 
was  proved  thaty  during  the  month  of  Febrtiaryy  the  directory  were 
actively  organising  an  immediate  rising  in  Ireland,  Defendant 
was  arrested  on  the  2Srd  of  Febniaryy  and  a  rising  took  place  in 
Dublin  on  the  5th  of  March,  There  was  evidence  that  this  rising  was 
the  result  of  the  action  of  the  directory : 

Heldy  that  evidence  of  the  events  of  the  5th  of  March  were  admissible 
against  defendant : 

Heldy  that  defendant's  responsibility  for  the  acts  of  the  directory  did  not 
cease  upon  his  arrest: 

Held{Pigoty  C,B,,  dubitante),  that  the  Judge  was  right  in  telling  the  jury 
that  they  might  find  that  an  overt  act  of  levying  war  had  been  committed 
by  defendant  in  the  county  of  the  city  of  Dublin^  if  ihey  were  of  opinion 
that  the  events  of  the  5th  of  March  were  the  result  of  the  command  of 
the  directory  of  which  he  was  a  member  ; 

But  (perPigotj  C.B,)  that  the  evidence,  at  all  events,  proved  the  overt  act 
of  conspiracy  laid  within  the  venue. 

Semble,  that  the  jury  might  have  been  told  that  the  acts  of  levying  war  in 
the  venue  were  proved  against  the  defendant,  if  they  believed  the  events 
of  the  5th  of  March  to  be  the  work  of  the  conspiracy  of  which  he  was  a 
member, 

(a)  Ri'i)orted  by  W.  Muliiollani>,  Esq.,  BArrister-Rt^Law. 
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Bko.         Where  an  overt  act  is  a  compadte  ihing^  made  up  of  several  circumstances, 
\i  -c   "       r        ^"^  passing  through  various  stages^  it  is  not  necessary,  us  order  to 

', satisfy  the  provisions  of  the  Statute  of  Treasons,  requiring  two  witnesses 

1867.  to  an  overt  act,  that  there  should  be  two  witnesses  to  each  circumstance 

and  at  each  stage.     It  is  enough  if  the  Joint  testimony  of  two  or  more 

"^eX!^^      ir*/7i«»j^*  establish  the  act  as  a  whole  {O'Brien,  J.,  dissenUenU). 

^pHE   defendant  was  tried  at  the  special  commission  for  the 
JL      county  of  Dublin. 

The  indictment  charged  the  defendant  with  high  treason,  in 
compassing  to  depose  the  Queen,  and  in  levying  war  against  the 
Queen. 

The  venue  was  in  the  county  of  Dublin,  and  it  was  admitted 
that  the  defendant  was  an  alien. 

Sufficient  evidence  was  given  that,  prior  to  the  year  1865,  the 
defendant  became,  and  was  in  America,  a  member  of  the  treason- 
able association  known  as  the  Fenian  brotherhood ;  that  he  came 
to  Ireland  in  1865  for  the  first  time,  when  he  was  arrested  and 
tried  for  treason-f  elony  in  Cork  and  acquitted  by  direction  of  the 
presiding  judge ;  that  he  returned  to  America  and  made  himself 
active  in  attending  Fenian  meetings  in  New  York,  where  he  made 
a  speech,  in  March,  1866,  in  which  he  promised  that  a  blow  should 
be  struck  for  Irish  liberty  in  sixty  days.  Sufiicient  evidence  was 
also  given  of  his  re-appearance  in  Liverpool  in  January  and 
February,  1867. 

John  Joseph  Corydon,  an  approver,  deposed  on  behalf  of  the 
Crown ;  he  was  a  member  of  the  Fenian  conspiracy ;  he  first  saw 
defendant  in  Dublin,  in  February,  1866,  at  the  head-quarters  of 
the  American  Fenian  officers  in  Dublin ;  he  next  saw  defendant 
in  Liverpool,  in  January,  1867,  at  a  meeting  of  Fenians,  where  it 
was  stated,  in  defendant's  hearing,  that  Stephens  would  not  fight, 
and  that  they  had  come  to  fight,  and  woiud  not  stand  nonsense 
any  longer.  Was  present  at  another  meeting  of  Fenians,  where 
defendant  (not  being  then  present)  was  elected  a  member  of  a 
directory  to  depose  Stephens  because  he  would  not  fight,  and  to 
constitute  the  Irish  Republic  Saw  defendant  at  another  meeting 
on  the  7th  of  February,  in  Liverpool,  where  he  disclosed  the  plan 
of  attack  on  Chester  Castle,  the  arms  to  be  seized  and  landed  in 
some  Irish  port;  the  day  fixed  was  Monday,  the  llth  of  February. 
Witness  gave  information  to  the  authorities;  had  been  giving 
information  since  September,  1866.  Saw  500  Fenians  start  from 
Birkenhead  for  Chester,  on  Monday,  the  llth  of  February. 
Saw  a  man  arrive  from  Chester,  who  said  that  Captain  M^Cafferty 
sent  orders  to  go  back  as  the  affair  was  sold.  Did  not  see 
defendant  again  till  he  was  in  Kilmainham  prison.  A  few  days  after 
witness  attended  a  meeting,  where  Captain  O'Rourke,  who  was 
a  member  of  the  directory,  with  M'Cafierty,  said  all  should  go 
to  Ireland  in  a  few  days,  and  so  have  plenty  of  fighting.  At  a 
subsequent  meeting,  0*Bourke  directed  all  to  proceed  to  Dublin 
and  wait  instructions  for  a  rising,  and  all  were  paid  ZOs.  a  man. 


ClUMINAL  LAW  CASES.  605 

No  time  nor  place  was  fixed  for  the  rising,  but  it  was  to  be  a       ^'^**- 
Fenian  rising  for  Fenian  purposes.     It  was  to  be  soon^  and  to  be  mcGaffrrty. 

in  Ireland.     On  two  occasions  before  the  23rd  of  February,  it  was       

resolved  in  Liverpool  that  there  should  be  a  rising  in  Dublin.        ]^^ 
Witness  left  Liverpool  for  Dublin  on  the  30th  of  February,  and  Eigh  tretuon^ 
got  paid  in  Dublin  by  Kelly  and  O'Rourke,  members  of  the  same     Evidence, 
directory  as  defendant. 

There  was  no  second  witness  to  corroborate  Corydon's 
evidence. 

There  was  sufficient  evidence  that  defendant  was  in  Chester  from 
the  9th  "till  ten  o'clock  at  night  on  Monday,  the  1 1th  of  February." 
That  large  bodies  of  men,  in  all  about  1300,  assembled  in 
Chester  that  day,  and  that  after  their  departure  pistols  and 
ammunition,  &c.,  were  found  at  the  railway  station,  and  that 
defendant  left  Chester  under  suspicious  circumstances  at  night, 
after  communicating  with  persons  proceeding  by  train  to  Holy- 
head. There  was  also  sufficient  eviaence  that  defendant  sailed  for 
Whitehaven  in  a  collier  on  the  20th  of  February,  which  arrived  in 
Dublin  on  the  23rd  of  February,  and  which,  before  defendant  was 
arrested,  had  passed  through  a  portion  of  the  county  of  Dublin. 
Defendant  was  arrested  before  he  landed,  and  lodged  in  Mountjoy 
prison,  where  he  remained  till  the  6th  of  Apru,  when  he  was 
removed  to  Kilmainham,  where  he  remained  till  his  trial. 

After  the  aforesaid  evidence  had  been  given,  it  was  proposed, 
on  the  part  of  the  Crown,  to  give  evidence  of  the  insurrection 
and  acts  of  war  hereafter  mentioned,  which  occurred  on  the  5th  of 
March,  1867;  and  thereupon  counsel  for  the  defendant  objected 
to  its  reception,  upon  the  ground  that  the  defendant  had  beep, 
since  the  23rd  of  February,  and  was  on  the  said  5th  of  March,  a 
prisoner  in  custody  in  Mountjoy  prison,  and  that  the  acts  of  others, 
whilst  he  was  so  in  custody,  ought  not  to  be  received  in  evidence ; 
and  further,  that  the  defendant  was  not  legally  responsible  for  the 
acts  of  others  after  his  arrest. 

The  learned  judges  ruled  that  the  evidence  was  admissible. 

And  thereupon  sufficient  evidence  was  given  on  the  part  of  the 
Crown  that,  on  the  night  of  the  5th  of  March,  1867,  an  armed 
insurrection  of  the  Fenian  brotherhood  took  place  in  the  county 
of  Dublin,  and  in  the  counties  of  Cork,  Limerick,  and  Tipperary, 
and  county  of  the  town  of  Drogheda,  and  that  war  had  been 
levied  in  those  places,  as  stated  in  the  overt  acts.  There  was 
sufficient  evidence  of  more  than  two  witnesses  of  the  acts  of 
levying  war  in  the  county  of  Dublin  on  the  night  of  the  5th  of 
March,  but  defendant  was  then  in  prison. 

At  the  close  of  the  case,  counsel,  on  behalf  of  defendant,  called 
on  the  judges  to  direct  an  acquittal,  on  the  ground  that  there  had 
been  no  sufficient  legal  evidence  by  two  witnesses  of  any  overt  act 
of  treason  in  the  county  of  Dublin  for  which  the  defendant  was 
responsible,  and  that  he  could  not  be  lawfully  convicted  on  the 
eviflence  of  Corydon  alone. 

This  being  refused,  the  case  went  to  the'  jury  on  the  evidence 
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Beg.  above,  and  a  verdict  of  guilty  was  returned  on  all  the  counts  of 

McOAP^BTT.  the  indictment. 

The  following  questions  were  reserved  for  the  consideration  of 

1867.  the  Court  :— 

High  treatonr^     (1.)  Whether  their  Lordships  were  right  in  receiving  against  the 
Evidence,  defendant  the  said  evidence  of  the  transactions  of  the 

night  of  the  5th  of  March,  1867. 
(2.)  Whether  they  were  right  in  directinjr  the  jury  (as  they  did 
in  fact  direct)  that  there  was  sufficient  lawful  evidence 
on  which  they  might  find  that  some  or  one  of  the  said 
alleged  overt  acts  were  or  was  done^  and  the  said  treason 
committed  by  the  defendant  in  the  county  of  Dublin ;  if 
the  jury  should,  on  the  evidence,  be  satisfied  that  the  said 
insurrection  and  acts  of  war  of  the  5th  of  March  last, 
in  the  county  of  Dublin,  were  the  result  of  the  command 
and  incitement  of  the  said  directory  or  other  governing 
body  of  the  said  confederacy  of  which  the  defendant  was 
a  member  prior  to  his  arrest. 

Butt,  Q.C.,  Dawsey  Q.O.,  Molloy  and  CLoghleriy  for  the  prisoner. 

Chatterton  (Attorney -General),  Warren  (Solicitor- General), 
McDonogkj  Q.O.,  Longjieldy  Q.C.,  Murphy,  Q.C.,  and  J.  -P. 
HamiltOTiy  for  the  Crown. 

The  following  authorities  were  cited : — Hardy's  case  (24  St.  Tr. 
718;  I  Taylor  on  Evid.  522);  Watson's  case  (2  Stark.  N.  P.  C; 
32  St.  Tr.  336);  Rex  v.  Brissac  (4  East,  171),  and  Rex  v.  Bowes, 
cited  there;  Sander's  case  {I  Plowden,473);  1  Hale,  P.  C.  436,617; 
1  Russ.  59,  63;  3  Russ.  161 ;  1  East,  P.  C.  98 ;  1  PhiL  on  Evid. 
203. 

George,  J.  (after  reading  the  case). — The  Court  in  substance 
told  the  jury  tnat  if  they  were  satisfied  upon  the  evidence  that 
the  events  of  the  5th  of  March  were  the  result  of  the  command 
and  incitement  of  the  directory  o^  which  the  defendant  was  a 
member,  aiven  prior  to  the  arrest  of  the  defendant,  there  was 
lawful  evidence  to  find  that  some  or  one  of  the  overt  acts  were 
done  by  the  defendant  in  the  county  of  Dublin.  The  jury,  acting 
on  this,  convicted  the  prisoner,  and  have  therefore  expressly  found 
that  the  events  of  the  5th  of  March  were  the  result  of  such  a 
command.  It  was  contended,  however,  that  the  connection  of  the 
defendant  with  the  conspiracy  ceased  with  the  arrest,  and  that  he 
could  not  be  made  responsible  for  these  events,  which  took  place 
after  his  arrest  on  the  23rd  of  February ;  for  it  is  said  that,  first, 
he  was  not  a  principal  in  the  treason,  or  in  a  position  analogous  to 
that  of  an  accessory  in  felony;  second,  that  the  acts  of  con- 
spirators after  his  arrest  could  not  affect  him.  It  was  further 
argued  that  the  Statute  of  Treasons  required  two  witnesses,  and 
that,  admitting  the  evidence  of  Corydon,  the  informer,  as  that  of 
one  witness,  there  was  not  evidence  of  the  treason  by  a  second 
witness  ;  that  in  fact  there  was  no  sufficient  legal  evidence  by  two 
witnesses  of  any  overt  act  of  treason  in  the  county  of  Dublin  for 


CRIMINAL  LAW  CASES.  607 

which  the  defendant  was  responsible,  and  that  he  could  not  be        ^^o. 
legally  convicted  on  the  evidence  of  Corydon  alone.  MoCafferty. 

In  the  first  place  I  am  of  opinion  that  the  defendant  was  a        

principal  in  the  felonies  proved  against  him.     In  felonies  there  are        18^'7. 

principals  and  accessories ;  in  misdemeanors  and  treasons  all  are  BigiTiretuon-^ 

principals,  and  similar  evidence  to  that  which  would  make  a  man     Evidence, 

an  acce^ory  in  felony  will  make  him  a  principal  in  treason.     In 

this  case  the  jury  distinctly  found  that  the  transactions  of  the  Sth 

of  March  were  the  result  of  the  commands  of  a  directory  of  which 

the  defendant  was  a  member^  and  they  are^  in  my  opinion,  in  law, 

the  acts  of  the  defendant  himseUl     It  was  apparently  admitted^  on 

the  part  of  the  prisoner,  that  if  he  personally  gave  the  command 

which  led  to  the  subsequent  acts^  he  would  be  responsible.     [His 

Lordship  here  referred  to  the  evidence  at  length.]    I  am  of  opinion 

that  the  facts  in  this  case  show  that  the  rising  of  the  5th  of  March 

was  the  probable  and  almost  immediate  consequence  of  the  flagitious 

advice  given  by  him  and  the  natural  consummation  of  bis  own 

personal  planning^  and  that  he  is  morally  and  legally  responsible 

for  that  event.     Beff.  v.  Barnard  (1  Fust.  &  Fin.  204>  illustrates 

this  principle. 

But  it  is  said  that,  although  he  was  responsible  for  the  acts  of 
his  co-conspirators  up  to  the  time  of  his  arrest,  his  connection  with 
the  conspiracy  terminated  with  his  arrest,  and  that  he  cannot  be 
held  responsible  for  acts  done  after  his  arrest,  and  Hardxfs  case 
(24  St.  Tr.  718)  and  WatsorCs  case  (32  St.  Tr.  336)  are  cited  in 
support  of  this  proposition.  Those  cases,  however,  appear  to  me 
clearly  distinguishable  from  the  present.  They  proceeded  on  the 
ground  that  the  papers  and  other  matters  offered  in  evidence  were 
not  proved  to  have  been  in  existence  prior  to  the  arrest,  and  might 
have  been  maliciously  and  clandestinely  placed  in  the  apparent 
possession  of  the  prisoner  after  his  arrest,  and  because  they  were 
not  shown  to  be  in  direct  furtherance  of  the  objects  of  the  conspiracy. 
But  here  the  insurrection  was  a  substantive  act,  in  direct  further- 
ance of  the  objects  of  the  conspiracy,  and  done  in  pursuance  of 
commands  given  by  the  defendant  himself  or  by  the  directors  for 
whose  acts,  as  a  member  of  their  body,  he  was  responsible — 
commands  which  he  never  countermanded  in  any  way  after  his 
arrest:  (see  Bex  v.  BrissaCy  4  East,  171 ;  Bex  v.  Bowes^  referred  to 
there;  and  Bex  v.  Blakey  6  Q.  B.  126.) 

The  third  objection  is  under  the  stat.  of  Wm.  3,  c  3  (extended 
to  Ireland),  which  renders  two  witnesses  necessary  to  prove  the 
treason ;  but  they  may  be  two  to  one  overt  act  or  one  to  one  overt 
act,  and  one  to  another  of  the  same  treason.  The  witness,  John 
Joseph  Corydon,  an  informer,  but  a  competent  witness,  abundantly 
proved  several  overt  acts  as  one  witness  to  the  treason,  and  there 
was  abundant  evidence  by  many  witnesses  to  prove  the  overt  acts 
in  Ireland.  There  was  abundant  evidence  that  defendant  was  a 
member  of  the  Fenian  conspiracy,  extending  to  Great  Britain  and 
Ireland,  and  that  he  had  come  to  Ireland  and  acted  as  envoy 
between  Ireland  and  America.     There  was  ample  evidence  of  the 
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Rbo-        rising  at  Tallaght,  and  that  the  defendant  had  come  to  Ireland  in 
McOaffebtt   ^  suspicious  manner.     I  think,  therefore,  that  by  the  evidence  of 

'  Corydon  as  to  the  overt  act  at  Chester  and  elsewhere,  and  the 

1867.  evidence  of  many  witnesses  to  the  rising  in  the  county  of  Dublin, 
BiahZeaton^  for  which  the  defendant  was  responsible,  and  of  many  witnesses 
EMmct,  to  the  fact  of  the  defendant  being  a  member  of  the  Fenian  con- 
spiracy (itself  an  overt  act)  in  America,  England,  and  Ireland  the 
Statute  of  Treasons  is  abundantly  satisfied.  On  the  whole,  I 
am  of  opinion  that  the  judges  were  right  in  their  direction  to  the 
jury,  and  that  the  treason  and  overt  acts  were  sufficiently  proved. 
O'Hagan,  J. — On  the  first  question,  I  have  no  doubt  that  the 
judges  were  right  in  receiving  this  evidence.  The  proof  of  the 
prisoner's  general  connection  with  the  conspiracy  in  its  various 
movements,  prior  to  the  events  in  question,  rendered  it  impossible 
to  reject  proof  of  those  events  as  thev  occurred.  The  true  and 
the  only  question  arose  after  its  admission,  on  its  application  and 
legal  sufficiency.  That  question,  the  second  query  submitted  to 
the  Court,  resolves  itself  into  two  branches.  The  legal  sufficiency 
of  the  evidence  is  impeached,  on  the  ground  that  the  statutable 
provisions  as  to  two  witnesses  to  an  overt  act,  by  one  to  one  overt 
act  and  one  to  another,  has  not  been  complied  with ;  and  its  appli- 
cation is  said  to  have  been  erroneous  because,  on  the  principle  of 
Hardy^s  case,  the  arrest  of  the  defendant  is  said  to  have  denuded 
him  of  responsibility  for  subsequent  events.  It  is  conceded  that 
the  overt  act  of  Chester  was  established  by  the  evidence  of 
Corydon ;  but  it  is  correctly  urged  by  the  prisoner's  counsel  that 
a  witness  whose  -evidence  is  essential  to  the  proof  of  one  overt 
act  cannot  be  relied  on  for  the  proof  of  another  to  the  proof  of 
^hich  it  is  equally  essential ;  because^  in  that  case,  the  foundation 
of  the  proof  of  both  would  be  the  oath  of  a  single  witness,  and 
therefore  Corydon's  evidence  cannot  be  used  to  establish  the 
Irish  overt  acts.  I  am  disposed  to  apply  the  crucial  test  pro- 
posed in  the  course  of  the  argument,  and  to  consider  the  overt 
acts  in  Ireland  as  if  the  testimony  of  Corydon  were  eliminated 
from  the  case.  The  evidence  required  by  the  statute  to  sustain 
a  particular  overt  act  is  not  necessarily  the  evidence  of  a  single 
witness ;  the  overt  act  may  be,  and  generally  is,  a  composite  thing, 
passing  through  distinct  stages,  and  made  up  of  various  circum- 
stances ;  and,  to  prove  it  in  its  integrity,  several  witnesses  speaking 
to  those  different  stages  and  circumstances  may  be  necessary.  If 
their  joint  evidence  established  the  act  to  the  satisfaction  of  the 
jury,  the  terms  of  the  statute  are  satisfied.  Any  other  construc- 
tion would  make  it  practically  inoperative  in  the  ordinary  course 
of  human  affisiirs.  I  think,  then,  there  was  such  eviaence  of 
one  or  of  many  witnesses  proper  for  the  jury — irrespective  of 
Corydon's  statements — to  prove  against  the  prisoner  one  or 
more  of  the  Irish  overt  acts ;  with  the  weight  of  that  evidence 
we  have  nothing  to  do,  that  is  a  question  for  the  jury.  But  if  it 
was  sufficient  to  go  at  all  to  the  jury,  the  provisions  of  the  statute 
are  satisfied.     [His  Lordship  here  reviewed  the  evidence,  exclu- 
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sive  of  Oorydorfs  testimony.]     It  might  have  been  well  laid  as  an        Rko* 
overt  act  that  the  prisoner  came  to   Ireland  with  a  treasonable  mcCapfbrtt* 

purpose  (Lord  PrestorCs   caie,  12    St  Tr.    727),   and    although        

this  act  is  not  laid,  evidence  of  it  may  be  given,  if  it  directly  ^867. 
sustains  any  act  that  is  laid.  (  VaugharCs  casCy  13  St.  Tr.  499 ;  ^.  ^  treoMon-^ 
DeacorCs  case^  18  St.  Tr.  366.)  I  think  that  such  evidence  Evidence, 
has  been  given,  and  we  cannot  therefore  hold  that  there  was  not 
lawful  evidence  for  the  consideration  of  the  jury  as  to  the  levying 
of  war  in  Ireland,  without  reference  to  the  witness  to  the  overt 
act  at  Chester.  The  second  branch  of  the  second  query  arises 
on  the  consideration  of  Hardifs  case  (14  St.  Tr.  452),  and  fViatson^s 
case  (2  Stark.  N.  P.  C.  137).  I  approve  of  the  rule  laid  down 
there,  that  papers  or  pikes  found  in  the  possession  of  a  con- 
spirator with  the  prisoner  after  his  arrest  should  not  be  received 
in  evidence  against  him,  because  such  evidence  might  make  him 
responsible  for  matters  with  which  he  had  no  privity  when  he  was 
free,  and  of  which  he  had  no  knowledge  in  his  imprisonment.  But 
that  rule  is  subject  to  this  qualification,  that  if  there  be  proof  of 
the  existence  of  the  papers,  or  if  by  command  or  direction  the 
accused  had  to  do  witn  the  procuring  of  the  pikes  before  his 
arrest,  the  papers  and  pikes  will  be  evidence  against  him,  although 
not  discovered  till  long  after.  This  limitation  appears  to  make 
the  rule  inapplicable  to  the  case  before  us.  The  direction  of  the 
judge  precluded  the  jury  from  holding  the  prisoner  liable  for  the  acts 
of  the  5lh  of  March,  unless  they  should  be  satisfied  that  those 
acts  were  the  result  of  the  command  and  incitement  of  the  direc^ 
tory  of  which  he  was  a  member,  given  previous  to  his  arrest. 
This  is  not  a  case  of  finding  of  papers,  but  of  production  of  results 
which  flowed  directly  from  the  prisoner's  previous  counsel  or  com- 
mand, the  jury  having  found  that,  before  he  was  arrested,  the 
directory,  of  which  he  was  a  member,  had  issued  the  orders  which 
produced  the  insurrection.  And,  indeed,  it  is  plain  from  the  evidence 
that  the  prisoner  was  not  simply  one  of  the  directory  assenting  to 
the  acts  of  others,  but  was  himself  an  active  agent  in  promoting 
all  the  means  to  which  the  events  of  the  5th  of  March  were  the 
end.  After  a  Ions  and  painful  investigation,  I  can  find  nothing 
in  this  case  to  weaKen  or  affect  in  the  smallest  measure  the  safe- 
guards provided  for  the  protection  of  persons  charged  with  the 
crime  of  treason. 

Dbast,  Fitzgerald,  and  Hughes,  BB.,  concurred  in  ruling 
the  points  reserved  in  favour  of  the  Crown. 

Fitzgerald,  J. — In  this  case  the  prisoner  is  indicted,  dis- 
robed of  technicality,  for  being  a  member  of  a  conspiracy  formed 
to  depose  the  Queen  and  Government  of  this  country.  The 
overt  acts  are  three — (I)  that  he  conspired  with  others  to  incite 
strangers  to  invade  this  kingdom;  (2)  that  he  conspired  with 
others  to  incite  rebellion  within  the  kingdom;  and  (3)  that 
he  was  a  party  to  actual  acts  of  war  levied  against  the  Queen. 
The  reception  of  evidence  of  actual  acts  of  war  on  the  5th  of 
March  was  objected  to  on  the  grounds  that  (as  was  admitted) 
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Bw».        the  prisoner  was  in  custodj  from  the  23rd  of  February  previous. 
McCapfebtt.  ^  ^^  ^^  doubt  at  the  time  that  this  evidence  was  admissible ;  for 

*  this  reason  that,  although  the  prisoner  was  in  custody,  there  was 

^867.  ample  proof  aliunde^  proper  to  oe  submitted  to  the  jury,  that  the 
Bigh  treoMon—  *®^  ^^  ^^^  ^^^  ^^  March  were  the  direct  result  of  the  defendant 
Evidence,  or  of  his  directory.  The  effect  of  that  evidence,  however,  is  a 
different  question,  that  is,  whether  as  described  in  one  of  the 
authorities,  it  is  convicting  evidence.  No  authority  has  been 
cited  from  which  we  could  hold,  as  argued  at  the  bar,  that  the 
effect  of  defendant's  arrest  on  the  23rd  of  February  was  to  inter- 
cept his  liability  for  the  subsequent  act  of  the  directory,  and  for 
the  results  of  the  acts  which  he  had  himself  authorised.  The 
learned  note  of  Plowden,  in  Sander^st  case  (1  Plowden,  473),  lays 
down  that,  to  put  an  end  to  such  liability,  he  must  counter- 
mand the  execution  of  the  act  to  which  he  had  previously 
become  a  party.  The  defendant's  imprisonment  did  not  shut 
him  off  from  his  comrades  so  as  to  prevent  this,  or  if  he 
could  not  directly  countermand,  so  far  as  he  was  concerned,  the  act 
about  to  be  done,  he  could  have  done  so  effectually  by  informing 
the  authorities  of  what  was  about  to  occur,  and  thus  get  rid  of  his 
own  liability.  However,  nothing  of  this  kind  was  done,  and  the 
effect  of  this  evidence  as  convicting  evidence  is  not  affected  by 
the  arrest  and  imprisonment.  Upon  the  general  principles  of  the 
law  of  conspiracy,  then,  which  we  heard  so  much  argued  in  another 
case,  this  case  must  rest.  I  take  the  rule  to  be  as  laid  down  by 
Mr.  Phillips — perhaps  the  most  philosophical  of  the  writers  on  the 
law  of  evidence — that,  where  several  persons  are  proved  to  have 
combined  together  for  the  same  illegal  purpose,  akiy  act  done  by 
one  of  the  party  in  pursuance  of  the  original  concerted  plan,  or 
with  reference  to,  and  in  furtherance  of,  the  common  object  i$, 
in  contemplation  of  law,  the  act  of  the  whole  party,  who  are 
responsible  for  anything  so  said  or  done  by  their  associates 
in  carrying  into  effect  the  concerted  plan,  as  if  it  had  been 
pronounced  by  their  own  voice  or  executed  by  their  own  hands. 
As  we  considered  the  imprisonment  had  no  effect  to  the  contrary, 
we  applied  these  principles  at  the  trial  to  the  case  before  us ;  and 
I  believe,  if  error  was  committed,  it  was  in  putting  the  case  too 
leniently  to  the  jury,  and  leaving  it  open  to  them  in  substance,  if 
not  in  direct  terms,  to  acquit  the  defendant  if  they  disbelieved  the 
evidence  of  Corydon.  I  believe  that  was  too  merciful  a  course, 
and  that  strictly  they  should  have  been  told,  if  you  believe  that 
the  defendant  was  a  member  of  a  confederacy  which  had  for  its 
object  the  excitement  of  an  insurrection  in  this  country,  and  if 
you  believe  that  that  confederency  did  excite  that  insurrection, 
which  broke  out  upon  the  5th  of  March,  he  is  responsible  for  that 
act.  However,  as  it  was  a  capital  case  we  were  more  lenient,  and 
told  the  jury  they  were  only  to  find  the  defendant  guilty  by  those 
acts  if  they  were  satisfied  by  reliable  evidence  that  they  directly 
resulted  from  the  command  of  that  directory  of  which  he  was  a 
member ;  therefore,  as  to  the  admissibility,  or  the  effect  of  that 
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evidence,  I  entertain  no  doubt  whatever.    There  was  a  third        i^ko- 
question,  however,  raised  incidentally,  viz.,  that  there  were  not  two  McCAFFERxr 

witnesses  to  any  overt  act  of  treason  committed  in  the  county  of        

Dublin.  It  appeared  to  me  that  this  was  rather  a  popular  objec-  ^8^7. 
tion  than  a  legal  one ;  that  is,  that  it  rested  on  the  fact  that  one  ^.  {^^^  _ 
of  the  main  witnesses  to  each  overt  act  in  the  county  of  Dublin  Evidence, 
was  Corydon,  who  was  stated  to  be  an  informer  or  accomplice. 
Although  that  was  a  proper  topic  for  the  jury,  this  Court  must 
regard  his  evidence  as  we  would  any  other  testimony  proper  to  be 
submitted  to  the  jury.  The  overt  acts  in  the  county  of  Dublin 
were  the  actual  acts  of  levying  war  there ;  and,  whether  Corydon's 
evidence  be  omitted  or  adopted,  I  think  there  is  sufficient  evidence 
by  two  witnesses  of  overt  acts  in  the  county  of  Dublin.  The 
objection  arises  on  the  1  &  2  Geo.  4  (which  extends  to  this 
county  the  power  of  the  act  of  Will.  3),  which  provides  that 
there  shall  be  two  witnesses,  either  both  of  them  to  the  same 
overt  act,  or  one  of  them  to  one  and  one  to  another  overt 
act  of  the  same  treason.  The  overt  acts  in  the  county  of 
Dublin  were  acts  of  actual  levying  of  war,  and  to  those  there 
were  several  witnesses;  but  the  defendant  was  not  personally 
present,  and  his  connection  with  those  actual  overt  acts,  which 
were  proved  each  of  them  by  more  than  two  witnesses,  was 
shown,  partly  by  the  evidence  of  Corydon,  partly  by  general 
testimony,  of  which  Corydon's  was  only  a  part.  But  this 
objection  appears  to  me  utterly  to  fail  unless  it  can  be  estab* 
lished  as  law,  that  an  overt  act,  which  might  consist  of  many 
parts,  must,  in  all  its  elements  and  in  every  part,  be  proved 
by  two  witnesses  to  every  part.  But  that  is  not  the  law  in 
my  judgment.  We  have,  then,  the  evidence  of  Corydon  and 
others  connecting  the  defendant  with  the  actual  rising,  and  as 
to  the  defendant's  conduct  in  America,  in  Chester,  in  Liverpool, 
quite  irrespective  of  those  unimpeached  witnesses  who  prove 
the  actual  war  in  the  county  of  Dublin.  But  even  if  Corydon's 
evidence  had  never  been  given,  you  have  proved  the  defendant's 
conduct  in  America ;  that,  shortly  after,  he  came  to  this  country 
with  no  explained  object  except  the  incitement  of  war;  and, 
further,  independent  of  Corydon's  evidence,  he  is  proved  to  have 
been  at  Whitehaven  making  his  way  to  this  country  by  a 
circuitous  route  and  arriving  here  within  ten  days  of  the  time 
when  this  war  was  to  break  out.  Therefore,  putting  Corydon's 
evidence  out  of  the  question,  there  is  ample  evidence  to  con- 
nect the  defendant  with  the  acts  of  war.  But  the  fourth  act  of 
the  fifth  count  is  directly  proved.  "And  they  did"  (i.  e.,  the 
defendant  and  others)  ^^  afterwards  come  over  from  England 
into  Ireland,  and  did  there  in  divers  places  assemble  and  collect 
together."  Why  the  proof  of  that  depends,  not  on  Corydon's 
evidence,  but  on  the  fact  that  the  assembly  of  men  was  the 
act  of  that  confederacy,  its  culminating  point  and  object ;  and 
there  was  evidence,  quite  irrespective  of  Corydon's,  that  the 
defendant  came  to  this  country  with  that  object,  and  was  per- 
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R«»«        sonally  present  in  the  county  of  Dublin.     The  prisoner's  objec- 

McCaffertt.  tio'^s  appear  to  me  therefore  to  fail. 

Keogh,  J. —  I  entertain  no  doubt  as  to  the  propriety  of  receiving 

^®^-        the  evidence  of  the  transactions  of  the  5th  of  March,  after  the 

High  treaton^  arrest  of  the  prisoner.  I  am  satisfied  that  the  direction  of  the 
Evidence,  learned  judge  was  sound  in  law  and  merciful  in  fact.  Whether 
the  evidence  of  Corydon  is  taken  into  account  or  not,  I  feel  clear 
that  the  requirements  of  the  statute,  as  to  what  I  may  call  the 
duality  of  the  evidence,  was  fully  complied  with.  I  hold  with  the 
same  tenacity  as  others  to  the  decisions  in  Hardtf^  and  WaUotCs 
cases.  In  the  case  of  Thomas  Clarke  Luby,  tried  for  treason- felony 
at  the  former  special  commission,  I  believe  I  laid  down  the  law  in 
my  charge  to  the  jury  as  strongly  as  it  had  ever  been  laid  down 
before,  on  the  impropriety  of  receiving  letters,  facte,  or  acts,  of 
co-conspirators  after  the  arrest  of  the  accused.  This  case,  however, 
is  plainly  distinguishable  from  the  cases  of  Watson,  Hardy,  and 
Luby ;  and  the  line  of  demarcation  is,  that  the  only  acts  that  can 
be  given  in  evidence,  if  occurring  after  the  arrest  of  the  prisoner, 
are  those  which  are  clearly  traceable  to  commands  either  of  the 
accused  himself  or  of  those  for  whom  he  is  as  responsible,  as  if  they 
were  ^iven  by  himself,  but  given  previous  to  the  arrest.  In  this 
case  the  direction  of  the  judge  was  narrow,  and  therefore  in  favour 
of  the  prisoner.  The  jury  were  told  he  should  only  be  held 
responsible  for  the  consequences  of  the  command  of  a  directory  of 
which  he  was  a  member ;  his  responsibility  was  not  made  to  extend 
to  the  acts  of  the  co-conspirators  generally.  But  I  am  satisfied  that 
the  evidence  showed  that  those  acts  were  traceable,  not  only  to  the 
commands  of  the  directory,  but  to  the  commands  of  the  prisoner 
himself,  given  previous  to  his  arrest. 

O'Brien,  J. — I  intend  only  to  consider  the  objection  made 
by  the  prisoner,  that  the  provisions  of  the  stat.  of  7  Wm.  3 
(English)  and  2  Geo.  4  (Irisn),  requiring  two  witnesses  to  each 
overt  act,  have  not  been  complied  with.  It  is  contended  that,  if 
we  exclude  the  evidence  of  Corydon,  the  other  evidence  is  not 
such  as  would  of  itself  amount  to  sufficient  proof  of  an  act  of  treason 
having  been  committed  by  the  prisoner,  either  in  the  county  of 
Dublin  or  any  other  place  within  Her  Majesty's  dominions.  If  this 
be  so,  it  appears  to  me  that  the  provisions  of  the  statute  of  William 
have  not  been  complied  with.  It  is  material  to  remember  the 
cardinal  fact  that  the  prisoner  is  an  alien.  It  is  true  that  evidence 
of  the  prisoner's  conduct  in  America  was  given,  which  would  establish 
a  charge  of  treason  against  him  if  be  was  a  subject  of  the  Queen;  but 
as  he  was  an  alien  he  could  not  be  held  to  commit  any  act  of  treason 
against  her  until  he  came  into  her  dominions,  although  I  admit 
that  the  previous  conduct  of  the  prisoner  without  the  realm  might 
be  relied  on  to  prove  the  character  and  meaning  of  subsequent 
acts  in  this  country,  and  this  was  not  disputed  by  the  Crown. 
Now  the  case  distiuguishes  very  clearly  the  evidence  given  by 
Corydon — the  facts  which  were  proved  by  him  alone — from  the 
other  evidence  given  in  the  case.     The  evidence  as  to  his  conduct 
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in  America  was  exclusive  of  Corydon's  testimony ;  but  let  it  be        ^^"* 
borne  in  mind   that   from   the   month   of  July,    1866,  when   the  mcCapfkrtt. 

prisoner  attended  a  meeting  in  New  York,  no  evidence  of  any  act        

of  his  to  affect  him  personally  was  given,  save  by  Corydon,  till  ^^^^- 
the  9th  of  February,  when  he  arrived  at  Chester,  except  that  ^i^j^  <r*«..»— 
he  was  seen  in  Liverpool  towards  the  end  of  January.  Well,  Evidence. 
the  evidence,  with  respect  to  the  Chester  business,  apart  from 
Corydon's  evidence,  is  simply  this ;  that  the  prisoner  went  to 
Chester  on  the  9th  of  February,  and  stayed  there  till  the  night 
of  the  11th,  under  the  name  of  Frederick  Johnston;  that  early  on  * 
Monday,  the  11th,  about  1300  persons  assembled  in  Chester;  that 
a  person  named  Flood  arrived  there  on  the  same  day,  and  was  in 
communication  with  those  persons;  that  late  in  the  day  those 
persons  broke  up  and  dispersed,  leaving  ammunition,  &c.,  lying 
about  the  railway  station.  Now,  in  all  this,  there  is  no  evidence 
of  any  act  done  by  the  prisoner  from  the  time  of  his  arrival  at 
Chester  on  the  9th,  till  the  departure  of  those  bodies  of  men. 
There  is  no  evidence  of  his  communicating  with  any  of  those 
persons  or  even  with  Flood.  The  only  evidence  of  the  prisoner's 
acts  in  Chester  is  that,  in  the  forenoon  of  Monday,  the  1  Itb,  he 
left  the  inn  and  never  returned  ;  that  a  telegram  came  to  the  same 
inn  addressed  to  Frederick  Johnston,  for  which  he  did  not  call  or 
send,  and  that  between  five  and  six  o'clock  he  and  Flood  were 
together  at  the  railway  station  in  Chester,  and  in  communication 
with  persons,  whether  in  any  considerable  numbers  or  not  does  not 
appear,  who  were  then  proceeding  by  train  to  Holyhead,  and  that 
the  prisoner  and  Flood  left  Chester  together  about  ten  o'clock  by 
train  for  Birkenhead,  Now,  there,  so  rar  as  the  prisoner  is  affected 
by  evidence  other  than  Corydon's,  is  the  whole  evidence  which 
could  be  relied  upon  from  the  month  of  July,  1866,  when  he 
attended  the  meeting  in  New  York,  till  the  night  of  the  11th 
of  February,  1867,  when  he  left  Chester.  They  are  circum- 
stances no  doubt  calculated  to  arouse  suspicion,  but  not,  in  my 
opinion,  strong  enough  to  warrant  his  conviction,  even  with  the 
rest  of  the  evidence,  independent  of  Corydon's,  viz.,  his  sailing 
from  Whitehaven  on  the  20th,  his  arrival  in  Dublin  on  the  23rd, 
Iiis  arrest  there,  his  giving  a  false  name,  and  the  subsequent 
outbreak  of  the  5th  of  March.  Now,  it  is  not  sufficient  to  prove 
by  more  than  one  vritness  the  occurrence  of  the  overt  acts  relied  on, 
unless  there  is  also  more  than  one  witness  to  prove  the  prisoner's 
connection  with  and  guilty  responsibility  for  them.  If  it  were 
otherwise,  it  would,  in  my  opinion,  amount  almost  to  annulling 
the  provisions  of  the  statute.  This  is  not  a  question  of  an  accom- 
plice with  corroborating  circumstances.  I  deal  with  Corydon  as 
if  he  were  not  an  accomplice;  but  even  when  any  such  taint  is 
removed,  his  evidence,  although  sustained  by  corroborating  circum- 
stances, would  not  satisfy  the  statute.  The  whole  question  is, 
therefore,  what  is  the  effect  of  the  evidence  after  eliminatinsr 
Corydon's  testimony  ?  That  is  a  very  difficult  thing  to  say ;  it  is 
very  difficult  to  avoid  being  unconsciously  influenced  by  Corydon's 
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RkO'        testimony.     But  that  very  difficulty  appears  to  me  the  very  test 
McCAFFEinT.  ^^  ^^  applied,  in  considering  whether  the  provisions  of  tiie  statute 

have  been  complied  with.     Now  the  overt  acts  in  the  United 

^^-  Kingdom  with  which  the  prisoner  is  connected  by  Corydon's 
Bigh  treawtk-^  testimony  are  the  plan  for  the  attack  on  Chester  and  the  out- 
Evidence.  breaks  of  the  5th  of  March,  in  the  county  of  Dublin.  As  to  the 
acts  of  conspiracy,  the  case  appears  to  me  to  stand  on  the  same 
ground  with  respect  to  them  as  it  does  with  regard  to  the  other 
overt  acts ;  for  the  prisoner  being  an  alien,  it  is  the  evidence  of  his 
conspiring  here  that  you  have  to  consider,  here  in  the  only  place 
where  he  can  be  answerable  for  it.  It  is  not  enough  to  say  that 
he  conspired  abroad,  and  came  over  here,  and  then  say  that  ia 
evidence  of  his  conspiracy  here.  You  must  convict  him  by  some 
acts  of  his  herey  which  are  deposed  to  by  more  than  two  witnesses, 
in  connection  with  that  guilty  conspiracy.  And  the  same  principle 
applies  to  his  connection  with  the  plan  in  Chester,  and  the  rising  in 
Dublin.  His  connection  with  them  appears  to  me  to  be  shown  by 
the  evidence  of  Corydon,  and  Corydon  alone,  and  I  therefore  think 
the  statute  has  not  been  complied  with.  It  is  unnecessary  to  say 
anything  on  the  other  questions,  further  than  that,  as  regarding 
them,  I  am  not  prepared  to  dissent  from  the  remainder  of  my 
brethren. 

FiGOT,  C.B. — One  question  is  said  to  arise  in  this  case,  but 
I  think  it  has  been  treated  as  two;  first,  the  reception  of  the 
evidence  in  question  at  the  time  it  was  received,  and  second,  the 
direction  to  the  jury,  in  connection  with  the  objection  that  the 
necessary  witnesses  were  not  brought  to  prove  the  overt  acts  as 
required  by  the  statute.  With  regard  to  the  first  question,  I  do 
not  entertain  a  shadow  of  doubt.  I  am  clearly  of  opinion  that  the 
court  were  bound  to  accept  this  evidence  at  the  time  it  was 
offered.  Let  it  be  remembered  that  it  was  competent  for  the 
Crown  at  an  early  stage  of  the  case  to  prove  by  legal  evidence 
successively  the  dififerent  overt  acts;  to* prove  any  number  of 
those  acts  more  than  one  by  a  single  witness ;  it  was,  therefore, 
competent  for  the  Crown  to  prove  the  overt  acts  laid  in  Dublin 
by  the  evidence  of  Corydon,  and  Corydon  alone,  either  with  or, 
if  possible,  without,  the  other  evidence  offered.  Now,  how  stood 
the  other  evidence,  when  the  evidence  in  question  was  tendered  ? 
First,  there  had  been  proved  the  prisoner's  complicity  with  the 
Fenian  conspiracy — his  coming  to  Ireland — his  trial  and  acquittal 
there — his  return  to  America — the  meeting  there  in  1866,  when 
he  promised  an  insurrection  in  Ireland  in  sixty  days,  and  at 
a  subsequent  meeting  there  precisely  the  same  designs  were 
indicated.  In  1866  he  came  to  these  countries,  and  here 
Corydon*s  evidence  begins.  [His  Lordship  then  went  through 
the  evidence  of  Corydon.]  Was  all  that  not  evidence,  then, 
to  show  that  the  levying  war  in  the  county  of  Dublin,  within 
a  few  days  after  the  arrival  of  McCafferty  and  Flood,  was 
a  levying  of  war,  not  merely  in  pursuance  of  the  commands 
of  the  directory,  but  in  pursuance  of  such  commands  partici- 
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fated  in,  acted   upon,  and  accepted  by  Flood  an'l  McCafferty  ?        Kko. 
t  appears  to  me  tha^  in  the  then  state  of  the  evidence,  it  was  mgCaffbrty. 

impossible  for  the  Court  to  reject  that  testimony,  not  as  evidence        

of  the  acts  of  co-conspirators,  but  as  the  evidence  of  persons  i^^^?. 
acting  as  members  of  that  directory  of  which  the  prisoner  was  a  ^-j^  treoion-^ 
member,  and  whose  orders  he  was  aiding  and  assisting  in  Eoidence. 
carrying  out.  That  disposes  of  the  first  question.  On  the  next 
question  I  think  there  is  considerable  difficulty.  But  first  let  me 
dispose  of  one  topic,  which,  with  great  respect  for  those  who 
introduced  it  into  argument,  would  appear  to  me  to  perplex 
the  question  very  much.  I  think  all  the  discussion  grounded  on 
Hardy^t  case  to  be  beside  the  question.  If  it  were  not  so,  I 
should  have  to  decide  whether,  if  there  had  been  no  directory, 
if  no  orders  were  given  to  be  executed  by  McCafferty  and 
his  associates,  but  if  the  case  stood  simply  on  his  having  been 
a  confederate  in  Ireland,  and  a  coniederate  in  America — 
whether  the  law  of  conspiracy  so  far  affected  McCafferty  as  to 
make  him  answerable,  not  as  an  associate,  but  as  an  author  of  the 
acts  that  were  not  done  on  the  5th  of  March.  Now  I  am  not 
aware  of  any  authority,  dictum,  or  decision,  declaring  that  the 
acts  of  co-conspirators  after  the  arrest  have  been  treated  as  the 
acts  of  the  person  arrested,  on  the  ground  that  they  were 
associated  with  him  in  the  common  designs  of  a  guilty  conspiracy. 
It  has  been  laid  down,  no  doubt,  that  any  person  engaged  in  an 
unlawful  confederacy  is  affected,  not  only  by  any  subsequent  acts, 
but  by  any  acts,  of  co-conspirators  done  previous  to  his  connection 
with  the  confederacy.  But  how  are  they  so  affected  ?  By  the  pre- 
vious acts  they  are  affected  thus  far — they  are  not  responsible  for 
crimes  committed  before  they  became  connected  with  it — but  the  acts 
done  previous  to  their  joining  the  confederacy  are  plainly  evidence 
to  show  what  is  the  nature  of  the  conspiracy  of  which  they  subse-  ' 
quently  became  the  guilty  participators.  With  respect  to  the  acts 
which  occur  subsequently  to  their  becoming  members,  while  asso* 
ciated  in  the  common  design,  while  all  are  engaged  in  its  prosecution, 
each  may  and  ought  to  be  considered  as  the  associate  of  the  other, 
and  therefore  they  may  be  regarded  in  the  relation  of  principal  and 
agent,  as  said  by  Mr.  Justice  Story  and  Mr.  Justice  Wigntman, 
in  the  cases  cited.  But  I  am  certainly  not  of  opinion  that  it  has 
ever  been  held  that  a  person  is  a  participator  in  an  act,  as  an  act 
of  guilt — I  am  not  speaking  of  his  responsibility  for  the  general 
nature  of  the  conspiracy  which  that  act  evidences,  nor  am  I 
speaking  of  any  act  affected  by  previous  acts  of  the  prisoner,  or 
done  in  consequence  of  what  he  or  his  confederates  had  directed 
previous  to  his  arrest — but  I  do  not  think  it  has  ever  been  decided 
that  he  is  answerable  as  a  participator  in  the  guilt  of  an  act  done 
after  his  arrest,  with  whicn  his  only  connection  is  the  fact  of  his 
having  been  previously  engaged  in  the  conspiracy.  1  do  not, 
however,  say  tiiis  is  not  law,  but  this  I  am  satisfied  of,  that  it 
does  not  arise  for  discussion  in  the  case  before  us.  The  case  was 
tried,  I  think,  most  humanely  for  the  prisoner,  and  I  think  in 
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Reo.       strict  confomiity  to  lavf.     It  was  tried  upon  the  question  whether 
MoCa/fkbtt.  ^^  "^^  ^^^  directions  of  the  directory  in  Liverpool  produced  the 

acts  which  took   place  in  the  county  of  Dublin  on  the  5th  of 

1867.  March.  I  will  not  stop  to  criticise  whether  the  learned  judge  was 
High  tretuot^—  ^^S^^  ^^  laying  it  down  as  law,  instead  of  leaving  it  to  the  jury, 
Emdtnce,  that  the  prisoner  was  answerable  for  the  acts  of  the  directory, 
because  I  think  there  was  ample  evidence  that  he  was  not  only  a 
member  of  the  directory,  but  a  co-operator  with  those  who  gave  the 
directions  which  he  himself  was  endeavouring  to  carry  out  when 
arrested.  We  have  now  to  consider  the  question  so  left  to  the  jury, 
excluding  the  general  views  put  forward  on  the  question  of  the 
law  of  conspiracy.  The  overt  acts  laid,  to  which  the  direction 
alone  could  be  applicable  as  to  what  occurred  in  the  county  of 
Dublin,  were  two,  and  amounted  in  fact  to  one,  the  procuring  of 
the  levying  of  war,  and  the  procuring  the  dethroning  of  the  Queen. 
Whether  the  prisoner  did  or  did  not  levy  war  in  the  county  of 
Dublin  was  made  dependent  on  the  single  question,  whether  or 
not  the  war  was  levied  in  pursuance  of  the  commands  of  the 
directory.  This  direction  and  the  finding  of  the  jury  oblige  us  to 
disregard  all  consideration  of  evidence,  such  as  the  prisoner's 
general  conduct  in  America  and  elsewhere,  and  other  evidence,  of 
wiiich  there  is  a  good  deal,  connecting  him  with  the  overt  acts, 
independently  of  Corydon's  testimony.  It  appears  to  me  impossible 
to  hold  that  the  other  evidence  in  the  case,  aistinct  from  Corydon's, 
could  have  established  his  liability  for  these  acts  under  this  direction, 
because,  from  the  beginning  to  the  end  of  the  case,  there  is  not  a 
particle  of  evidence  of  the  existence  of  a  directory,  much  less  of 
orders  of  a  directory,  save  in  the  evidence  of  Corydon.  Admit  him 
to  be  a  confederate — ^that  he  came  to  Ireland  to  raise  a  rebellion — 
that  his  intention  was  to  raise  an  insurrection  on  the  5th  of  March 
—  that  proves  nothing  of  the  directory,  or  that  the  events  of  the  5th 
of  March  took  place  by  its  orders.  It  is  impoasible  that  the  jury 
could  have  found  as  they  did  on  this  charge  if  the  evidence  of 
Corydon  were  excluded.  Still  this  only  verifies  the  view  I  have 
already  expressed,  that  Corydon's  evidence  was  absolutely  indis- 
pensable. But  then  comes  a  further  difficulty.  I  think  there  was 
evidence  on  which  the  jury  might  have  found  that  there  were  overt 
acts,  but  those  overt  acts  were  not  laid.  There  was  clear  evidence 
of  the  prisoner's  coming  to  Dublin  with  an  intent  to  levy  war,  but 
that  was  not  laid  as  an  overt  act.  The  overt  acts  on  which  the 
Crown  principally  relied  were  the  acts  at  Chester.  [His  Lordship 
then  went  through  the  evidence  to  show  that  Corydon's  evidence 
was  essential  to  the  proof  of  the  overt  acts  at  Chester.] 
If,  then,  I  stopped  here,  1  should  be  of  opinion  that,  as  Corydon's 
evidence  was  essential  to  the  proof  of  the  overt  act  in  the  county 
of  Dublin  as  left  to  the  jury,  as  well  as  to  the  overt  acts  at 
Chester,  it  was  impossible  to  sustain  the  verdict  on  that  overt  act 
within  the  venue.  But  I  do  not  think  I  can  stop  there.  I  think 
in  each  of  the  counts  there  is  an  overt  act,  perfectly  plain  and 
decided,  quite  sufficient  in  itself  to  aid  the  charge  of  levying  war. 
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That  overt  act  is  the  consulting  of  the  parties  named,  for  the        K"®* 
purpose  of  doing  the  acts  that  are  alleged.     That  overt  act  was  not  McCAFrBBTT. 

referred  to,  and  I  am  surprised  at  it    It  appears  to  me  that>  quite        

irrespective  of  the  testimony  of  Oorydon,  there  was  evidence  to  ^^^7- 
support  the  charge  of  conspiracy  to  levy  war,  which  is  an  overt  ^^^  trmtom-- 
act  of  the  treason  charged.  On  this  ground  all  the  antecedent  Emdenoe, 
acts  of  the  prisoner  become  evidence  against  him,  and  could  not 
be  excluded  from  the  jury.  Therefore,  while  clearly  of  opinion 
that  Corydon's  evidence  was  necessary  in  the  case  before  us,  to 
establish  two  overt  acts — that  of  Chester,  and  that  of  the  events  at 
Dublin — I  think  there  wa8evidence,withoutOorydon,of  aconspiracy 
in  England  and  in  Ireland  between  McCafierty  and  Flood,  and  I 
must  determine  that  the  conviction  was  right.  First,  then,  I  do 
not  mean  to  pronounce  any  decision  on  the  proposition  that  a  person 
is  not  answerable  for  the  acts  of  his  co-conspirators  after  his  arrest ; 
secondly,  I  do  not  assent  to  the  proposition  that  the  overt  act  of 
levying  war  in  Dublin  could  be  proved  in  the  way  it  was  left  to 
the  jury,  without  Corydon's  evidence ;  thirdly,  I  do  not  agree  that 
there  was  evidence,  save  that  of  Corydon's,  to  connect  the  prisoner 
with  the  acts  at  Chester ;  fourthly,  if  these  two  overt  acts  were 
the  only  acts  to  be  dealt  with,  I  should  be  bound  to  hold  the  con- 
viction bad ;  and,  fifthly,  I  hold  it  good  because  there  was  evidence 
of  an  overt  act  in  the  county  of  Dublin,  proved  through  the  in- 
strumentality of  Corydon,  and  there  was  evidence  of  an  overt  act 
of  conspiracy,  both  in  Chester  and  Dublin,  proved  without  the 
testimony  of  Corydon. 

MoNAHAN,  C.J.,  and  Whiteside,  C.J.,  concurred  with  the 
majority. 

Conviction  affirmed. 

Attorney  for  Crown,  M.  Anderson. 

Attorney  for  defendant,  J*  Lawless. 
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PRIVY  COUNCIL. 

Wednesday,   July   10,    1867. 

(Present — The  Rt.  Hon.  Sir  J.  T.  Coleridge,  Sir  W.  Erle^ 
Sir  E.  V,  Williams,  Kelly,   C.B.,   and   Sir  R.  T.  Kin- 

DEUSLEY.) 

Reg.  v.  B£RTBAND.(a) 

Felony — New  trial — Second  trial — Reading  judge^s  notes  of  evidence — 

Appeal  to  Privy  Council. 

An  appeal  lies  to  the  Privy  Couneil  from  judgments  of  a  colonial  Coutt 
tn  criminal  caseSt  especially  if  the  question  involved  is  of  general 
imporfancey  and  there  are  no  other  means  of  preventing  manifest 
mischief 

There  is  no  power  in  any  Court  to  grant  a  new  trial  in  a  case  of  felony  ^ 
and  Reg,  v,  Scaife  (17  Q»  B.  238),  so  far  as  it  involves  tlie  contrary 
doctrine^  is  overrtdcd. 

A  prisoner  for  felony  was  tried,  but  the  jury  were  discharged,  owing  to 
their  being  unable  to  agree.  On  being  put  on  trial  before  a  second 
jury,  the  judge,  at  the  prisotier^s  request,  instead  oj  having  the  wit* 
nesses  examined,  simply  called  and  swore  them,  and  read  over  his 
notes,  allowing  liberty  to  examine  and  cross-examine  each  witness 
thereafter  : 

Held,  that  this  was  an  irregular  practice^  whether  the  prisoner  assented 
to  it  or  not. 

THIS  is  an  appeal  from  the  judgment  of  the  Supreme  Court  of 
New  South  Wales,  granting  a  new  trial  in  the  case  of  Reg. 
(on  the  prosecution  of  the  Attorney-General  for  the  colony  of 
New  South  Wales)  v.  Henry  Louis  Bertrandy  under  the  circum- 
stances hereinafter  set  forth  :  ^ 

On  the  18th  of  December,  1865,  an  information  was  filed  in  the 
Supreme  Court  of  New  South  Wales,  at  the  sittings  of  the  said 
court,  held  at  Darlinghurst,  in  Sydney,  in  the  said  colony,  as  a 
court  of  oyer  and  terminer  and  gaol  delivery,  by  Her  Majesty's 
Attorney-General  for  the  said  colony,  charging  that  Henry  Louis 
Bertrand,  on  the  6th  of  October,  1865,  at  St.  Leonard's,  in  the 

(fO  Reported  by  Jamks  Patkuson,  Esq.|  B«riutter-at-LiiW. 
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colony  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore-       ^^' 
thought,  did  kill  and  murder  one  Henry  Kinder.  Bubtrasd. 

To  this  information  the  said  Henry  Louis  Bertrand  pleaded  not       

guilty,  and  issue  was  joined  thereon.  18^7. 

The  said  Henry  Louis  Bertrand  was  on  the  14th,  15th,  and  prmuice^Neto 
16th  of  February,  1866,  duly  tried  before  the  Chief  Justice  of  the  trial  fur  ftUn^ 
said  court  and  a  jury  of  twelve  persons  duly  empanelled  and  —Judge'motei. 
sworn  to  try  the  said  issue. 

On  the  said  16th  of  February,  the  evidence  for  the  Crown 
having  been  duly  taken,  the  counsel  for  the  prisoner  addressed  the 
jury  on  his  behsdf,  and  no  witnesses  being  called  for  the  defence, 
the  jury  were  charged  by  the  said  Chief  Justice,  and  retired  to 
the  juryroom  to  consider  their  verdict ;  and,  after  being  locked 
up  continuously  for  the  space  of  twenty-one  hours  and  upwards, 
returned  on  the  17th  of  February  into  court,  and  stated  in  open 
court  to  the  said  Chief  Justice  that  they  had  not  agreed  upon 
their  verdict,  and  were  not  at  any  time  likely  to  agree  thereon ; 
whereupon  the  said  jurors,  having  been  then  duly  kept,  without 
at  any  time  separating  for  the  space  of  three  days  and  three  nights 
and  upwards,  the  jurors  then  stating  further  that  they  were 
exhausted,  and  that  some  of  them  were  ill,  the  said  Chief  Justice, 
in  consideration  of  the  premises,  and  because  in  his  judgment  and 
belief  it  was,  under  the  circumstances,  in  all  respects  fit,  proper, 
and  necessary  so  to  do,  did  discharge  the  said  jurors  from  giving 
any  verdict,  and  remanded  the  prisoner  to  his  former  custody. 

On  the  22nd  of  February,  and  at  the  same  sittings  of  the  said 
Court,  the  said  Henry  Louis  Bertrand  was  again  brought  for  trial 
before  the  said  Court,  and  was  then  and  there  duly  tried  before 
the  said  Chief  Justice  and  another  jury  of  twelve  persons,  duly 
empanelled  and  sworn  to  try  the  said  issue  so  joined  upon  the 
said  information  ;  and  thereupon  the  said  jury  found  a  verdict  of 
guilty,  and  the  Court  sentenced  the  prisoner  to  death. 

On  the  said  second  trial,  the  said  Chief  Justice,  at  the  request 
of  the  prisoner  and  also  of  his  counsel,  and  with  the  consent  of  the 
counsel  for  the  Crown,  allowed  the  evidence  of  several  of  the 
witnesses  who  bad  been  called  as  witnesses  for  the  Crown  at  the 
first  trial  to  be  taken  in  the  following  manner,  that  is  to  say,  each 
of  such  witnesses  was  placed  in  the  witness-box,  and  was  then 
duly  sworn  in  the  usual  manner;  the  Chief  Justice  then  informed 
the  witness  that  he  intended  to  read  over  the  notes  which  he  (the 
Chief  Justice)  had  taken  of  the  evidence  given  by  the  witness  at 
the  former  trial,  and  that  if  the  witness  wisned  to  add  anything  to 
the  evidence  he  had  then  given,  or  to  alter  or  correct  it  in  any 
way,  he  could  do  so.  The  Chief  Justice  also  then  informed  the 
counsel  for  the  prisoner  and  the  counsel  for  the  Crown  that  if 
either  of  them  wished  to  ask  the  witness  any  question  he  could  do 
so,  which  course  was  assented  to,  both  by  the  counsel  for  the 

Erisoner  and  the  counsel  for  the  Crown.     Upon  such  consent 
eing  given,  the  evidence  of  each  witness  was  read  over  slowly 
and  aloud  to  the  jury  by  the  Chief  Justice,  from  the  notes  taken 
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Rkq.        by  him  at  the  former  trial ;  some  of  the  witnesses  after  being  duly 
Bertrahd.    b^^^^  ^  aforesaid,  and  while  in  the  witness  box,  and  as  the  Chief 

'    Justice  was  reading  their  evidence,  required  the  evidence  so  read 

^^-        to  be  altered  and  supplemented,  which  was  thereupon  done,  and 
Practice— New  ^^^  evidence  60  read  over  was  taken  to  be,  and  considered  as^  the 
trial  for  feiony  evidence  given  by  the  witness  on  the  trial  then  proceeding  before 
—Judge'tnotei,  the  Court.     Full  Opportunity  was  afforded  both  to  the  counsel  for 
the  Crown  and  the  counsel  for  the  prisoner  to  examine  and  cross- 
examine  all  the  witnesses  whose  evidence  was  so  read,  and  some 
of  such  witnesses  were,  in  fact,  so  examined  and  cross-examined 
by  the  respective  counsel  for  the  Crown  and  for  the  prisoner. 

On  the  12th  of  March,  1866,  the  Supreme  Court  of  New  South 
Wales,  sitting  in  banco^  upon  the  motion  of  the  counsel  for  the 
prisoner,  granted  a  rule  nisi^  calling  upon  the  appellant  as  such 
Attorney-iSeneral,  to  show  cause  why  the  said  verdict  of  guilty 
should  not  be  set  aside,  and  why  a  new  trial  of  the  said  issue 
should  not  be  had,  or  why  the  said  judgment  should  not  be  arrested 
on  the  ground  (inter  alia)  that  the  evidence  of  some  of  the  witnesses 
called  upon  behalf  of  the  Crown  upon  the  said  trial,  had  been  read 
to  the  jury  from  the  notes  taken  by  the  Chief  Justice  at  the  former 
trial. 

The  said  rule  nisi  came  on  for  argument  before  the  saiJ  Court  in 
bancOy  on  the  1 7th  of  March  last,  when  upon  hearing  counsel  on 
the  part  of  the  Attorney-General,  and  also  upon  the  part  of  the 
said  Henry  Louis  Bertrand,  the  judges  of  the  said  Court  sitting  in 
banco  gave  judgment  to  the  following  eiFect : 

Mr.  Justice  Hargrave  and  Mr.  Justice  Cheeke  gave  judgment 
to  the  effect  that  the  said  second  trial  was  irregular,  upon  the 
ground  above  stated. 

The  Chief  Justice  gave  judgment  to  the  effect  that,  inasmuch  as 
the  evidence  alleged  to  have  been  irregular  had  been  so  taken  at 
the  instance  of  the  prisoner  personally,  and  upon  the  application 
of  his  counsel,  and  as  there  was  no  ground  whatever  for  supposing 
that  the  prisoner  had  been  injuriously  affected  thereby,  the  rule 
asked  for  ought  to  be  refused. 

Mr.  Justice  Faucett  gave  judgment  in  accordance  with  the 
judgment  of  the  Chief  Justice,  but  subsequently  withdrew  his 
judgment  in  order  that  there  might  be  an  appeal  to  Her  Majesty 
in  Council,  and  the  said  verdict  so  found  by  the  jury  as  aforesaid 
upon  the  trial  of  the  said  Henry  Louis  Bertrand  as  aforesaid  upon 
the  22nd  of  February,  1866,  was  thereupon  set  aside,  and  a  new 
trial  granted. 

The  prosecutor  now  appealed  against  that  judgment. 

Sir  JR.  Palmer^  Q.C.,  and  Hannen,  for  the  appellant,  contended 
that  it  was  trite  law  that  there  was  no  power  in  the  Court  below  to 
grant  a  new  trial  in  cases  of  felony,  whether  capital  or  otherwise. 
The  case  of  B.  v.  Scaife  (17  Q.  B.  238),  though  apparently 
sanctioning  the  contrary,  was  decided  not  on  that  point  but  on 
matters  of  evidence,  the  objection  of  want  of  jurisdiction  not  being 
taken.     But  even  if  the  Court  were  able  to  grant  a  new  trial  in 
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cases  of  felony,  the  ground  alleged  as  to  the  Irregularity  of  the       ^"<^- 
witnesses'  depositions  being  taken  on  the  second   trial  was  not    bbrtrakd 

sufficient.  The  prisoner  himself  requested  it,  and  no  inconvenience        

was  caused  thereby.     Therefore,  the  rule  for  a  new  trial  ought  to        1867. 
have  been  discharged.  Pm^ce^Ne 

Giffardy  Q.C.,  and  Lewis^  for  the  respondent,  contended,  first,  trial  for  ftUmy 
that  no  appeal  lay  from  a  colonial  Court  to  the  Privy  Council  in  a  --Judge'snotet, 
criminal  case ;  that  the  Court  below  had  a  general  power  to  order 
a  new  trial  in  favour  of  a  prisoner  who  had  been  convicted,  and 
where  the  trial  had  taken  place  before  the  Supreme  Court  itself. 
The  course  of  taking  depositions  in  lieu  of  the  evidence  of  the 
witnesses  was  irregular  and  contrary  to  law,  and  formed  a  good 
ground  for  granting  a  new  trial. 

Sir  J.  T.  Coleridge  (after  stating  the  facts  as  set  out  above) 
said: — It  was  contended,  first,  on  behalf,  of  the  respondent,  that 
their  Lordships  ought  not  to  entertain  the  appeal ;  but  they  do 
not  accede  to  this.  Upon  principle  and  reference  to  the  decisions 
of  this  committee,  it  seems  undeniable  that  in  all  cases,  criminal 
as  well  as  civil,  arising  in  places  from  which  an  appeal  would  lie, 
and  where,  either  by  the  terms  of  a  charter  or  a  statute,  the  ay tho- 
rity  has  not  been  parted  with,  it  is  the  inherent  prerogative  ri^ht, 
and  on  proper  occasions  the  duty,  of  the  Queen  in  Council  to 
exercise  an  appellate  jurisdiction,  with  a  view  not  only  to  insure 
so  far  as  may  be  the  due  administration  of  justice  in  the  individual 
case,  but  also  to  preserve  the  due  course  of  procedure  generally. 
The  interest  of  tne  Crown,  duly  considered,  is  at  least  as  great 
in  these  respects  in  criminal  as  in  civil  cases:  but  the  exercise  of 
this  prerogative  is  to  be  regulated  by  a  consideration  of  circum- 
stances and  consequences;  and  interference  by  Her  Majesty  in 
Council  in  criminal  cases  is  likely  in  so  many  instances  to  lead  to 
mischief  and  inconvenience  that  in  them  the  Crown  will  be  very 
slow  to  entertain  an  appeal  by  its  officers  on  behalf  of  itself  or  by 
individuals.  The  instances  of  such  appeals  being  entertained  are 
therefore  very  rare.  The  opinions  stated  by  this  committee  in  the 
case  of  Abraham  Ames  and  others  (3  Moore,  409) ;  Reff.  v.  «7by- 
kissen  Moohetjee  (1  Moore,  N.  S.  272);  and  the  Falkland  Islands 
Company  v.  The  Queen  (Ibid.  299),  establish  these  positions.  The 
result  is  that  any  application  to  be  allowed  to  appeal  in  a  criminal 
case  comes  to  this  committee  labouring  under  a  great  pre- 
liminary difficulty,  a  difficulty  not  always  overcome  by  the 
mere  suggestion  of  hardship  in  the  circumstances  of  the  case; 
yet  one  that  is  not  invincible.  It  is  not  necessary,  and 
perhaps  it  would  not  be  wise,  to  attempt  to  point  out  all  the 
grounds  which  mny  be  available  for  the  purpose;  but  it  may 
safely  be  said,  that  when  the  suggestions,  if  true,  raise  questions  of 
great  and  general  importance,  and  likely  to  occur  often,  and  also 
where,  if  true,  they  show  the  due  and  orderly  administration  of  the 
law  interrupted  or  diverted  into  a  new  course,  which  might  create 
a  precedent  for  the  future,  and  also  where  there  is  no  other 
means  of  preventing  these  consequences,  then  it  will  be  proper 
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Rbg.        for  this  committee  to  entertain  an  appeal,  if  referred  to  it  for  its 
Bkstrahd     decision.     The  present  case  appears  to  fall  within  this  category, 

'    on  the  allegations  of  both  parties.    On  the  one  hand,  it  is  clear 

1867.  that  the  Court  below  has  directed  a  new  trial  in  a  case  of  felony. 
p,,f,^f~Z.jieig  I*  ^^  alleged  that  no  such  trial  can  be  had  according  to  the  uniform 
<rta//or/e/oNjf  practice  in  our  criminal  law.  If  this  allegation  be  correct,  it  is 
^Judge's noiet.  obvious  that  an  innovation  has  been  made  without  authority,  one 
of  great  importance  and  establishing  a  precedent  which  may  be 
expected  to  be  frequently  acted  on.  On  the  other  hand,  it  is 
alleged  that  a  serious  departure  has  been  made  from  the  ordinary 
course  of  conducting  a  criminal  trial  before  a  jury ;  and  if  this  be 
true,  it  is  obviously  of  the  last  importance  to  prevent  it  for  the 
future ;  and  it  has  not  been  seriously  contended  on  either  side  that 
any  mode  of  redressing  these  alleged  miscarriages  exists  but  that 
which  has  been  resorted  to.  Their  Lordships,  therefore,  will  not 
decline  to  entertain  the  present  appeal ;  and  they  proceed  accord- 
ingly to  consider  the  first  ground  on  which  it  is  rested — the  grant 
of  a  new  trial  in  a  case  of  felony.  It  is  alleged,  and,  so  far  as 
their  Lordships  are  aware,  truly,  that  according  to  the  universal 
impression  among  lawyers,  no  such  power  exists  as  that  which  the 
Court  below  has  exercised  in  this  instance ;  and  further,  that  but 
a  single  case  is  reported  in  which  an  application  for  a  new  trial  in 
felony  has  been  made,  and  but  one — the  same  case,  of  course — in 
which  it  has  succeeded.  That  case  occurred  in  1851,  and  although, 
as  is  well  known,  the  public  attention  has  been  very  much  drawn 
to  the  subject  during  the  interval  which  has  since  occurred,  and  it 
cannot  be  doubted  that  verdicts  have  since  been  pronounced 
which  might  have  seemed  questionable,  no  attempt  has  been  made 
in  this  country  to  press  the  authority  of  that  case  in  support  of  a 
similar  application.  On  a  matter  of  so  much  importance,  it  is 
right  to  consider  that  case  attentively,  and  it  is  fortunate  for  the 
freedom  with  which  their  Lordships  may  deal  with  it,  that  two  of 
them  who  have  taken  part  in  the  hearing  of  this  appeal  also  took 
part  in  the  decision  then  arrived  at.  Reff.  v.  Scaife,  Smiihi  and 
jRo0^(17Q.  B.  238),  was  a  case  of  an  indictment  for  felony, 
found  at  the  Hull  Borough  Sessions,  and  removed  by  certiorarL 
The  trial  was  at  the  York  assizes  before  the  late  Mr.  Justice 
Cresswell,  and  in  the  course  of  it  a  deposition  of  a  living  witness 
not  produced  was  tendered  on  the  part  of  the  prosecution;  there 
were  grounds  which  applied  only  to  Smith,  on  which  it  was 
admissible  as  against  him ;  the  counsel  for  that  prisoner  objected 
to  its  reception,  but  the  learned  judge  overruled  the  objection,  and 
rightly — he  admitted  it,  as  is  said,  ^^  subject  to  the  objection  ;** 
the  meaning  of  which  probably  was,  that  he  might,  upon  con- 
sideration, have  referred  his  ruling  to  the  Court  of  Criminal  Appeal. 
But  in  summing  up  he  left  the  evidence  generally  to  the  jury, 
omitting  to  tell  them  that  the  deposition  could  affect  Smith 
only.  Singularly  enough,  the  jury  convicted  Scaife  and  Rooke, 
and  acquitted  Smith.  In  the  following  term  a  rule  nisi  was  obtained 
for  a  new  trial,  on  the  grounds  of  improper  reception  of  evidence  and 
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misdirection.     The  case  was  argaed  at  some  length,  and  neither       Reg. 
in   the  course  of  the  argument,   nor  in   the  judgments  which    g^^^^^j, 

followed,  was  a  syllable  uttered  on  the  point  now  in  question ;        

the  attention  both  of  the  counsel  and  judges  seems  to  have  been  1867. 
exclusively  confined  to  the  questions  of  evidence  and  misdirection ;  /vacfiw^iVw 
but,  after  the  judgments  pronounced  making  the  rule  absolute,  this  trial  for  fehny 
occurred :  the  counsel  for  the  rule  suggested  that  there  was  a  —Judge'snotet. 
difficulty  in  ascertaining  what  rule  should  be  drawn  up,  ^^no 
precedent  having  been  found  for  a  new  trial  in  felony.'*  Upon 
which  Lord  Campbell  is  reported  to  have  said,  *'  that  might  have 
been  an  arcrument  as^ainst  our  hearing;  the  motion."  Still,  how* 
ever,  the  rule  was  made  absolute,  and  a  new  trial,  in  fact,  took 
place.  It  appears,  then,  from  this  examination  of  the  case,  that  a 
most  important  innovation  in  the  practice  of  our  criminal  law  was 
here  made,  without  a  word  of  argument  at  the  bar  upon  it,  or  the 
attention  of  the  Court  having  been  for  a  moment  addressed  to  it, 
until  after  the  opinions  of  all  the  judges  had  been  expressed  on 
the  point  really  debated ;  and,  as  has  been  already  stated,  the 
decision  has  taken  no  root  in  our  law  and  borne  no  fruit  in  our 
practice.  Are  their  Lordships  to  be  bound  by  it  in  the  advice 
they  are  now  to  tender  to  Her  Majesty  ?  It  is  somewhat  embar- 
rassing even  apparently  to  disregard  any  judgment  of  the  Court 
of  Queen's  Bench ;  but  in  truth,  when  examined,  this  can  scarcely 
be  said  to  be  a  judgment  upon  the  point  now  to  be  decided ; 
substantially  the  Court  decided,  and  decided  rightly,  the  only 
question  directly  for  consideration,  namely,  that  of  the  reception 
of  evidence  and  misdirection,  and  for  that  alone  the  decision  is 
properly  an  authority.  That  they  adhered  to  it  in  spite  of  the 
consequence  involved,  after  it  was  pointed  out  to  them,  is  true, 
and  their  Lordships  now  venture  to  say,  to  be  regretted ;  for  at  all 
events  it  would  seem  that  if  such  an  innovation  were  to  be  made, 
it  should  not  have  been  made  without  argument  or  indirectly. 
Their  Lordships,  therefore,  will  feel  at  liberty  to  consider  the 
present  case  apart  from  this  authority.  The  course  of  the  general 
argument  for  the  respondent  was  of  this  sort : — It  seemed  not  to 
be  very  seriously  denied  that,  except  for  the  precedent  of  Reff,  v. 
Scaife,  the  Court  below,  in  making  absolute  the  rule  for  a  new 
trial,  had  introduced  a  new  practice.  But  it  was  said  that  this  was 
in  analogy  with  the  whole  proceeding  of  our  courts  of  justice  in 
regard  to  new  trials ;  that  in  these,  as  in  many  other  instances, 
a  wholesome  improvement  in  our  law  had  been  established: 
that  this  improvement  had  been  made  in  the  exercise  of  a 
wise  discretion  and  perhaps  inherent  powers  for  the  advancement 
of  justice ;  that  new  trials  had  commenced  in  civil  matters,  and 
advanced  in  them  gradually,  and,  upon  consideration,  from  one 
class  of  cases  to  another ;  that  thence  they  had  passed  to  criminal 
proceedings,  first,  where  the  substance  was  civil,  though  the  form 
was  criminal,  and  thence  to  misdemeanors,  such  as  perjury,  bribery 
and  the  like,  where  both  form  and  substance  were  criminal. 
Hitherto,  it  was  admitted  that  they  had,  except  in  the  instance 
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Beg.       of  Reg^  y.  Scoife^  Stopped  short  of  felonies,  but  that  the  principle 
Bbrtrand.    ^"  *'^  ^*^  ^^^  same ;  and  that,  where  there  was  the  same  reason, 

*    the  same  course  ought  to  be  permitted.    There  may  be  much  of 

1867.  truth  in  this  historical  account;  and  if  their  Lordships  were 
Pra<^ce^N9w  *^  pu™"©  it  iuto  details,  it  might  not  be  difficult  to  show  how 
iria//or/e/onf  irregular  the  course  has  been,  and  what  anomalies,  and  even 
—Judge'snotdt.  imperfections  may  still  remain.  But  they  need  not  do  this ; 
it  is  enough  to  say  they  cannot  accept  the  conclusion :  what 
long  usage  has  gradually  established,  however  first  introduced, 
becomes  law ;  and  no  court,  any  more  than  this  committee, 
has  jurisdiction  to  alter  it.  But,  on  the  same  principle,  neither 
the  one  nor  the  other  can,  in  the  first  instance,  make  that 
to  be  law  which  neither  the  Legislature  nor  usage  has  made 
such,  however  reasonable,  or  expedient,  or  just,  or  in 
analogy  with  existing  law  it  may  seem  to  be.  In  saying  this, 
their  Lordships  desired  to  be  understood  as  expressing  no 
opinion  that  the  introduction  of  new  trial  in  felony  would  or 
would  not  be  expedient,  or  conduce  to  a  more  just  or  more 
careful  administration  of  the  law.  The  conclusion  to  which  their 
Lordships  have  thus  come  as  to  the  power  to  grant  a  new  trial 
makes  it  unnecessary  for  them  to  express  any  judicial  opinion  on 
the  remaining  point,  whether,  assuming  the  power  to  exist,  it  was 
exercised  by  the  Court  below  on  such  insufficient  grounds  that,  if 
the  question  were  open,  the  rule  could  not  be  sustained.  Nor  do 
they  intend  to  do  so;  but,  as  they  will  have  to  advise  Her 
Majesty  that  the  respondent  ought  not  to  have  the  benefit  of 
a  new  trial,  and  the  verdict  of  guilty  and  sentence  thereupon  will 
consequently  remain  in  force  against  him,  it  may  not  be  improper 
to  add  a  very  few  remarks  on  the  course  taken  at  the  trial.  They 
are  bound  to  adopt,  and  willingly  adopt,  the  account  which  the 
record  gives,  and  it  appears  that  what  was  done,  was  so  done  at  the 
request  of  the  respondent  and  his  counsel,  and  with  the  consent 
of  the  counsel  for  Her  Majesty ;  the  witnesses  were  before  the 
jury,  were  asked,  in  turn,  whether  what  was  read  was  true,  and 
were  submitted,  at  the  pleasure  of  the  counsel  on  either  side,  to 
fresh  oral  examination  and  cross-examination ;  and  their  Lordships 
have  no  doubt  that  the  whole  proceeding  was  conducted  by  the 
able  and  learned  judge  who  presided  with  due  care  for  the  interests 
of  justice  on  both  sides.  In  nothing  that  their  Lordships  say 
do  they  intend  to  make  the  slightest  reflection  on  him,  nor  are 
they  in  a  condition  to  declare  that  any  injustice  to  the 
prisoner  resulted  from  it.  Yet  it  is  one  of  the  inconveniences 
of  such  a  course,  that  their  Lordships,  called  upon  to  review 
the  proceeding,  could  not  be  sure  of  the  contrary.  It  is  a  mis- 
take, moreover,  to  consider  the  question  only  with  reference 
to  the  prisoner.  The  object  of  a  trial  is  the  administration 
of  justice  in  a  course  as  free  from  doubt  or  chance  of  mis- 
carriage as  merely  human  administration  of  it  can  be,  and  not  the 
interests  of  either  party.  This  remark  very  much  lessens  the 
importance  of  a  prisonar's  consent,  even  when  he  is  advised  by 
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counsel,  and   Bubstantially,   not   of  course  literally,   affirms  the        ^'^**- 
wisdom  of  the  common  understanding  in   the   profession,  that  a    ug^TKAND 

prisoner  can  consent  to  nothing.     For  thus  it  will  be  seen  that  a       

most  important  consideration  is  forgotten — that  of  the  jury  charged  1867. 
with  deciding  on  the  effect  of  the  evidence.  It  is  essential  that  pracU^^New 
no  unnecessary  difficulty  should  be  thrown  in  the  way  of  their  trial /or /eionjf 
understanding  and  rightly  appreciating  it.  The  evidence  in  this  —Jwigt'tnotes. 
case,  taken  in  the  usual  way  on  the  former  trial,  had  occupied 
nearly  three  days.  Those  of  their  Lordships  who  have  been  used, 
on  motions  for  new  trials,  to  hear  the  judge's  notes  of  the 
evidence  read,  probably  know  well  by  experience  how  difficult  it 
is  to  sustain  the  attention,  or  collect  the  value  of  particular  parts, 
when  that  evidence  is  long ;  and  one  cannot  but  feel  how  much 
more  this  difficulty  must  press  upon  twelve  men  of  the  ordinary 
rank,  intelligence,  and  experience  of  common  jurymen.  But  this 
is  far  from  ^L  The  most  careful  notes  must  often  fail  to  convey 
the  evidence  fully  in  some  of  its  most  important  elements — those 
for  which  the  open  oral  examination  of  the  witnesses  in  presence  of 
prisoner,  judge,  and  jury  is  so  justly  prized.  It  cannot  give  the  look 
or  manner  of  the  witness ;  his  hesitation,  his  doubts,  his  variations 
of  language,  his  confidence  or  precipitancy,  his  calmness  or  con- 
sideration ;  it  cannot  give  the  manner  of  the  prisoner,  when  that 
has  been  important,  upon  the  statement  of  anything  of  particular 
moment ;  nor  could  the  judge  properly  take  on  him  to  supply  any 
of  these  defects ;  who  indeed  will  not  necessarily  be  the  same  on 
both  trials.  It  is,  in  short,  or  it  may  be,  the  dead  body  of  the 
evidence,  without  its  spirit,  which  is  supplied  when  given  openly 
and  orally,  by  the  ear  and  the  eye  of  those  who  receive  it.  Their 
Lordships  neither  affirm  nor  deny  that  any  of  these  inconveniences 
in  fact  nappened  on  the  trial  of  the  respondent.  It  is  one  of 
the  evils  incident  to  the  cause  that  it  makes  such  affirmation  and 
denial  equally  impossible.  They  do  not  pronounce  that  anything 
amounting  in  law  to  a  mis-trial  can  be  fairly  charged  on  the  course 
pursued.  Neither,  of  course,  do  they  intend  to  press  their  remarks 
in  cases  where  a  necessity  exists  (which  is  not  alleged  here),  nor 
to  the  literal  and  entire  exclusion  of  the  reading  of  any  part  of  the 
evidence  with  the  guards  used  on  this  occasion.  The  part  may 
be  so  uneauivocally  formal,  or  so  short,  as  to  make  their  remarks 
inapplicable.  But  their  Lordships  do  not  hesitate  to  express  their 
anxious  wish  to  discourage  generally  the  mode  of  laying  the  evidence 
before  the  jury  which  was  adopted  on  this  triall  They  have  no 
doubt  that  upon  an  application  on  behalf  of  the  respondent,  which 
they  recommend  to  be  made  to  the  proper  authorities,  such  weight 
will  be  given  to  these  remarks  as  they  may  be  found  to  deserve. 
Their  Lordships  will  advise  Her  Majesty  that  this  appeal  should 
be  sustained  without  costs,  and  that  the  order  for  a  new  trial 
should  be  reversed. 
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UNITED  STATES  CIRCUIT  COURT. 

Southern  District  of  New  York. 

Juney  1867. 

(Before  Suipman,  J.) 
Ex  parte  Phillip  Henrich. 

Extradiiian^-Prttssian  treaty — Fugitive  from  justice-^urUdictwn, 

1 .  It  would  seem  indispensable  that  a  demand  far  the  surrender  of  the 
fugitive  should  be  first  made  upon  the  executive  authorities   of  the 

Government ;  and  a  mandate  of  the  President  obtained  before  the 
judiciary  is  called  upon  to  act, 

2.  Each  piece  of  documentary  evidence  offered  by  the  agents  of  the 
foreign  Government^  in  support  of  the  charge  of  criminality,  should  be 

accompanied  by  a  certificate  of  the  principal  diplomatic  or  consular 
officer  of  the  United  States^  resident  in  the  foreign  country  from 
which  the  fugitive  shall  have  escaped,  stating  clearly  that  it  is  properfy 
and  legally  authenticated,  so  as  to  efUitle  it  to  be  received  in  evidenee 
in  support  of  the  same  criminal  charge  by  the  tribunals  of  such 
foreign  country. 

3.  The  commissioner,  before  whom  an  alleged  fugitive  is  brought  for 
hearing,  should  keep  .a  record  of  all  the  oral  evidence  taken  before 
him,  taken  in  narrative  form  and  not  by  qtusHon  and  answer,  together 
with  the  objections  made  to  the  admissibility  of  any  portion  cf  it,  or  to 
any  part  of  the  documentary  evidence,  briefly  stating  the  grounds  of 
such  objections,  but  should  exclude  from  the  record  the  arguments  and 
disputes  of  counsel. 

4.  The  parties  seeking  the  extradition  of  the  fugitive  should  he  required 
by  the  commissioner  to  furnish  an  accurate  translation  of  every 
document  offered  in  evidenee  which  is  in  a  foreign  language,  accom' 
panied  by  an  affidavit  of  the  translator,  made  before  him  or  some 
other  United  States  commissioner  or  judge,  that  the  same  is  correct, 

5.  The  complaint  upon  which  a  warrant  of  arrest  is  asked  should  set 
forth  clearly,  but  briefly,  the  substance  of  the  offence  charged;  so  thai 
the  Court  can  see  that  one  or  more  of  the  particular  crimes  enumerated 
in  the  treaty  is  alleged  to  have  been  committed.  This  complaint  need 
not  be  drawn  with  the  formal  precision  and  nicety  of  an  indictment 
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for  final  trials  but  should  set  Jorth   tfie  substantial  and   material      Ex  parte 
features  of  the  offence.  H«wch. 

6.  It  should  be  understood  that  in  the  exercise  of  this  power  of  revising^        

on  habeas  corpus^  the  judgment  of  the  commissioner,  this  Court  will  not  1867. 
reverse  his  action  upon  trifling  grounds,  nor  for  mere  errors  inform. 
When  designated  by  the  Court,  he  is  fully  empowered  to  hear  and 
decide  the  question  of  criminality^  and  where  he  has  legal  evidence 
before  him,  this  Court  will  not  reverse  his  judgment,  except  for  sub- 
stanHal  error  in  law,  or  for  such  manifest  error  in  fact  as  would 
warrant  a  Court  in  granting  a  new  trial  for  a  verdict  against 
evidence. 

THE  facts  of  the  case  are  fully  stated  in  the  following  judg- 
ment : — 
Shipman,  J. — On  the  4th  of  December,  1866,  the  President  of 
the  United  States,  upon  the  application  of  the  Baron  von  Geyolt, 
accredited  to  this  Government  as  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Prussia,  issued  his  mandate  to  the 
proper  magistrates  of  the  United  States^  requesting  them  to 
cause  the  arrest  of  Phillip  Henrich,  an  alleged  fugitive  from 
Prussia,  charged  with  the  crime  of  forgery,  that  the  evidence  Of 
his  criminality  might  be  heard  and  considered^  and  if  deemed 
8u£Sdent  to  sustain  the  charge^  that  the  same  might  be  certified, 
together  with  a  copy  of  all  the  proceedings,  to  tne  Secretary  of 
State,  in  order  that  a  warrant  might  issue  for  the  surrender  of 
the  fugitive  under  the  stipulations  of  the  convention  between  the 
Unitea  States  and  Prussia  and  other  States  of  the  Germanic 
Confederation,  entered  into  June  16,  1862.  On  the  I2th  of 
December,  1866,  Hon.  Guide  von  Grabow,  Acting  Consul- 
General  of  the  Kingdom  of  Prussia  for  the  United  States,  duly 
made  complaint  before  Kenneth  S.  White,  Esq.,  a  Commissioner 
of  the  Circuit  Court  for  the  Southern  District  of  New  York,  one 
of  the  magistrates  properly  designated  by  the  President's  mandate, 
setting  forth  the  crimes  alleged  to  have  been  committed  by  the 
fugitive,  and  praying  for  a  warrant  of  ari;est,  that  he  might  be 
surrendered  to  the  authorities  of  Prussia,  pursuant  to  the  treaty 
stipulations  between  the  two  countries.  This  application  to  the 
commissioner  was  accompanied  by  a  copy  of  the  warrant  of  arrest 
issued  by  the  authorities  of  Prussia,  duly  authenticated,  and 
certified  at  Berlin  by  the  Minister  of  the  United  States  for  that 
country.  On  the  same  day  f December  12,  1866),  Hon.  Samuel 
Nelson,  one  of  the  justices  ot  the  Supreme  Court  of  the  United 
States,  and  the  presiding  judge  of  the  Circuit  Court  for  the 
Southern  District  of  New  Yor^  on  proper  application  being  made 
to  him,  issued  his  warranty  directed  to  the  marshals  of  the  United 
States  in  any  district,  or  to  any  of  their  deputies,  commanding 
them,  and  each  of  them,  to  arrest  Henrich  forthwith  and  bring 
him  before  said  Justice  or  Commissioner  White,  at  the  city  of 
New  York,  or  some  other  magistrate,  that  the  evidence  of  the 
criminality  of  said  Henrich  might ,  be  heard  and  considered, 
pursuant  to  the  treaty  stipulations  referred  to,  and  the  acts  of 
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Ex  parte      Congresa  in  such  case  mado  and   provided.     This  warrant  was 
HraRrcH.     placed  in  the  hands  of  Robert  Murray,  Esq.,  Marshal  of  the 

'      United  States  for  the  Southern  District  of  New  York,  who,  on 

1867.       the  14th  of  December,  1866,  duly  deputed  F.  Trilgolte  to  execute 
ExtradiUon-'  the  Same.     Under  and  by  virtue  of  this  warrant  Henrich  was 
Juriadktim.   arrested,  and  on  the  30th  of  March,  1867,  was  brought  before 
Commissioner  White,  at  the  city  of  New  York^  for  examination. 
-   This  examination  took  place  from  time   to  time,  under  regular 
continuances,  and  terminated  on  the  29th  of  April,  1867,  when, 
after  hearing   the  evidence,   and  the  counsel   for  the   Prussian 
Government  and  the  counsel  of  the  prisoner,  the  commissioner 
a^udged  the  evidence  produced  sufficient  to  sustain  the  charge, 
and  committed  Henrich  to  the  custody  of  the  uiarslial,  to  he  kept 
in  custody  till  he  should  be  surrendered  by  the  executive  authority 
of  the  United  States^  under  the   provisions  of  the  treaty.     At 
this  stage  of  the  case  an  application  was  made  to  this  Court  for  a 
writ  of  habeas  corpus  to  produce  Henrich  in  Court     The  object 
of  this  writ  was  stated  to  be  to  procure  a  revision  by  this  Court 
of  the  whole  proceedings  of  the  case,  including  the  final  judgment 
of  the  commissioner.     By  an  arrangement  of  the  counsel,  both 
of  Prussia  and  the  prisoner,  the  question  whether  this  Court  had 
the  power  to  revise  the  judgment  of  a  commissioner  in  a  case  of 
extradition  was  fully  argued.     It  was  held,  after  consultation 
with  Mr.  Justice  Nelson^  that  it  has  such  power;  and  on  the  23rd 
of  May^  18679  a  ^"t  of  habeas  corpus  was  issued  to  the  marshal 
to  bring  the  body  of  Henrich  before  this  Court,  and  a  writ  of 
certiorari  was  directed  to  the  commissioner  to  send  up  all  the 
papers  and  proofs  upon  which  he  had  acted  in  the  premises.    Both 
these  writs  have  been  promptly  obeyed,  and  the  whole  subject  is 
now  before  this  Court.     After  argument  of  counsel  on  both  sides, 
I  now  proceed  to  dispose  of  the  material  questions  which  have 
been  raised  in  the  case.     Before  enumerating  and  disposing  of  the 
precise  points  raised  by  the  prisoner's  counsel  against  the  pro- 
ceedings in  the  present  case  and  the  judgment  of  the  commissioner 
^     thereon,  it  is  proper  that  I  should  make  some  observations  on  the 
power  of  the  courts  of  the  United  States  and  the  justices  and 
judges  thereof,  through  the  medium  of  the  writs  of  habeas  corpus 
and  certiorari^  to  revise  the  action  of  commissioners  where  they 
commit   persons    for    surrender   under    extradition   treaties.     A 
correct  understanding  of  this  subject  is  important  in  view  of  the 
fact  that  this  power  is  so  often  and  so  persistently  contested. 
The  decisions  on  this  subject  have  not  always  been  uniform.     In 
the  case  of  Nicholas   Veremaitre  and  others^   fugitives  from  the 
French  Republic,  Judson,  J.,  sitting  in  the  District  Court  of  the 
United  States  for  the  Southern  District  6f  New  York,  held  that 
he  had  no  power  to  revise  the  judgment  of  the  commissioner  on 
the  questions  of  fact ;  and,  on  inspecting  the  papers  and  finding 
^them  sufficient  on  their  face,  he  declined  to  review  the  proofs, 
and  remanded   the  prisoners  to  be  held  subject   to  the  warrant 
of  the  commissioner  and  the  action  of  the  executive  authorities 
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of  the  United  States:  (9  New  York  Legal  Obs.  137.)  In  the  ^*P^« 
case  of  Thomas  Kaine^  Betts,  J.,  in  the  Circuit  Court  for  hbnrich. 
this   district^   delivered   an   elaborate    opinion    covericg   various        

Suestions,  and  substantially  affirming  the  rule  laid  down  by  ^^^^- 
udson,  J. :  (10  New  York  Legal  Obs.  257.)  The  same  doctrine  Extradition^ 
was  laid  down  by  Ingersolli  J.  in  the  District  Couit  for  this  Jnrisdiction. 
district  in  the  case  of  Alexander  Heilbran:  (12  New  York  Legal 
Obs.  65.)  In  the  case  last  cited  the  judge  remarks :  ^^  Where 
there  is  legal  evidence  before  the  commissioner  to  establish  the 
charge,  and  that  legal  evidence  is  deemed  by  him  sufficient^  no 
matter  how  many  others  may  deem  it  insufficient,  and  he  grants 
a  warrant  of  commitment,  that  commitment  must  stand,  and  no 
judge  has  a  right  to  disregard  it,  or  to  render  it  ineffectual,  at  least 
not  till  the  expiration  of  two  calendar  months  after  it  shall  have 
been  issued.  In  such  a  case  no  one  can  revise  the  opinion  of  the 
commissioner  but  the  President.  The  President  has  that  power. 
If  he  should  be  of  opinion  that  the  evidence  taken  before  the  com- 
missioner on  the  hearing  was  not  sufficient  to  sustain  the  chaise, 
then  it  would  be  his  duty  to  withhold  a  warrant  of  extradition. 
If  it  should  be  his  opinion  that  it  was  sufficient,  then  it  would  be 
his  duty  to  grant  such  warrant.  The  necessities  of  this  case, 
therefore,  do  not  require  that  I  should  express  an  opinion  upon  the 
sufficiency  of  the  evidence  upon  the  hearing  before  the  commis- 
sioner." At  a  still  later  date,  in  the  case  of  Von  Aemamy  Betts, 
J.,  said :  **  In  my  view  of  the  subject,  this  Court,  on  return  before 
it  of  a  writ  of  habeas  carpusy  has  no  further  power  than  to  ascer- 
tain and  determine  whether  the  prisoner  stands  charged  with  a 
criminal  offence,  subjecting  him  to  imprisonment,  and  whether  the 
commissioner  possessed  competent  authority  to  inquire  into  and 
adjudge  upon  that  complaint.  I  find  affirmatively  in  this  case,  on 
both  those  inquiries,  and  therefore  decide  that  I  have  no  authority, 
under  this  writ,  to  review  the  justness  of  the  decision  of  the  com- 
missioner:" (3  Blach.  Bep.  64.)  The  case  of  iTatne,  which  I  have 
already  cited^  deserves  a  further  notice.  The  controversy  touch- 
ing his  extradition  went  through  various  phases  with  different 
results,  in  different  courts.  He  was  first  arrested  and  brought 
before  a  commissioner  upon  the  complaint  and  requisition  of  the 
British  consul  for  the  port  of  New  York,  and,  after  hearing,  the 
commissioner  adjudged  the  evidence  produced  sufficient  to  justify 
his  commitment  for  surrender,  under  the  charge  made  against  him. 
He  was  subsequently  brought  before  the  Circuit  Court  on  a  writ 
of  habeas  carpus^  and  remanded  upon  grounds  fully  set  forth  in 
the  opinion  of  Betts,  J.  above  cited.  After  this  and  after  the 
acting  Secretary  of  State  had  issued  a  warrant  directing  the 
marshal  to  deliver  up  Kaine  to  the  British  Consul,  the  matter  was 
brought  before  the  Supreme  Court  of  the  United  States.  That 
tribunal  was  divided  in  opinion  upon  several  questions  involved  in 
the  case,  and  authoritatively  decided  only  one  point,  and  that  was 
that  it  had  no  jurisdiction  of  the  controversy:  (14  How.  Supreme 
Court  Rep.  103;  3  Blach.  Rep.  1  ;  Opinions  of  Attorney-General 
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Kx parte     of  U.  S.,  voL  6,  p.  93.)      Subsequently  Nelaon,  J.»  mtting  at 
Ui^Ri^     chambers^  issued  a  writ  of  habeas  carpus  and  brought  the  prisoner 

before  him.      Upon  the  return  of  the  writ,  it  was  objected  tliat 

1867.  the  decision  of  Betts^  J. — sitting  in  the  Circuit  Court  upon  the 
Extraditum  ^etum  of  the  ¥rrit  of  habeas  corpus  before  that  Court,  it  being  a 
Jvrttdiciion.  Court  of  Competent  jurisdiction  to  hear  and  determine  the  question 
whether  the  commitment  under  the  commissioner's  order  or  war- 
rant was  legal  or  not — was  conclusive,  and  a  bar  to  any  subsequent 
inquiry  into  the  same  matters  by  virtue  of  that  writ.  But  Nelson, 
J.9  overruled  this  objection  for  reasons  stated  in  his  opinion : 
(3  Blach.  Rep.  4, 5,  and  6.)  He  then  proceeded  to  examine  the  case 
on  the  evidence  which  the  commissioner  had  received  in  support  of 
the  charge,  and  decided  that  the  same  was  not  competent,  and  there- 
fore did  not  justify  the  conclusion  of  guilt  to  which  the  commissioner 
had  arrived.  There  were  other  points  decided  and  enforced  in  the 
same  opinion  which  it  is  unnecessary  to  mention  in  this  place,  as 
they  have  no  bearing  on  the  case  now  before  the  Court.  It  is 
true  that  Nelson,  J.,  in  the  case  of  Kaine^  decided  that  the  com- 
missioner had  no  competent  evidence  before  him.  He  therefore 
did  not  directly  determine  the  precise  question,  whe^er,  if  the 
r.ommissioner  had  had  competent  evidence  presented  to  him 
tending  to  prove  the  charge  of  criminality,  it  would  have  been 
within  the  nghtful  power  of  the  Court,  or  the  judge  at  chambers, 
to  review  that  evidence,  and  if  he  thought  it  failed  to  support  the 
charge  ngainet  the  prisoner,  to  discharge  him  from  custody  under 
the  commissioner's  warrant  But  the  whole  spirit  and  scope  of 
his  reasoning  in  the  opinion  delivered  by  him  in  the  Supreme 
Court,  as  well  as  in  the  one  delivered  by  him  at  chambers,  tend 
toward  the  assertion  and  vindication  of  this  power.  To  set  the 
matter  at  rest,  however,  I  am  authorised  by  him,  after  full  consul- 
tation on  the  point,  to  state  that  such  is  his  judgment  of  the  law. 
It  is,  then,  the  law  of  this  Court,  and  it  is  therefore  the  duty  of 
the  Court  in  the  present  case  to  look  into  the  evidence  upon  which 
the  judgment  of  the  commissioner  rests,  and  which  he  has  certified 
up  to  this  tribunal  in  compliance  with  the  writ  directed  to  him, 
and  to  pass  upon  its  weight  as  well  as  upon  its  competency.  Some 
practical  considerations  touching  the  course  which  should  be 
pursued  in  the  performance  of  this  duty  in  this  and  similar  cases, 
will  be  referred  to  in  another  part  of  this  opinion*  I  have  dwelt 
at  length  on  this  branch  of  the  case  in  order,  if  possible,  to  prevent 
misconstruction  hereafter  in  controversies  of  this  character.  I 
now  proceed  to  the  examination  of  this  case  on  its  merits,  and  to 
ftppl^  the  legal  rules  which  must  govern  it.  The  first  two  objec- 
tions to  the  action  of  the  commissioner  raised  by  the  prisoner's 
counsel  rest  upon  the  fact  that  he  was  arrested  in  Wisconsin  by  a 
special  deputy  of  the  marshal  of  the  Southern  District  of  New  York. 
It  is  insisted  that  this  deputy  had  no  legal  authority  to  execute 
the  warrant  of  Nelson,  J.,  out  of  the  limits  of  this  district,  and  the 
27th  section  of  the  Judiciary  Act  of  1789  (1  U.  S.  Stat,  at  Lai^e, 
87)  is  referred  to  as  conclusive  on  this  point.     This  section  gives 
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the  marshal  no  authority  to  execute  precepts  beyond  the  limits     Exparu 
of  his  district,  and  it  is  therefore  argued  tnat  the  deputy  in  this    jf^'^^u. 

case  could  not  lawfuUy  execute  his  warrant  in  another  district.        

The  warrant  in  question  was  issued  by  Nelson,  J.,  and  addressed  1867. 
to  the  marshals  of  the  United  States  for  any  district  respectively,  £^^^1^^— 
and  to  their  deputies,  or  to  the  deputies  of  any  of  them,  or  to  any  jurisduuum, 
of  said  deputies.  The  precept  is  to  each  and  every  of  them,  in 
the  name  of  the  President  of  the  United  States,  to  apprehend  the 
said  Phillip  Henrich,  and  forthwith  bring  him  before  the  said 
justice,  or  before  the  commissioner  named,  or  some  other  magis- 
trate at  New  York,  &c.  The  operation  of  the  warrant  is  not 
limited  in  terms  to  any  judicial  district.  The  fugitive  was  not  to 
be  apprehended  for  any  crime  committed  against  the  United 
States  for  which  he  was  amenable  to  trial  in  a  particular  district. 
His  extradition  was  not  sought  from  any  district  as  such,  but  from 
the  United  States.  He  was  to  be  iirrested  in  order  that  he  might 
be  delivered,  on  good  cause  being  shown,  to  the  agents  of  the 
Government  from  which  he  had  fled.  The  section  of  the  Judiciary 
Act  referred  to  has  no  application  to  an  arrest  under  an  ex- 
tradition treaty.  No  such  treaty  was  in  existence  when  the 
act  was  passed,  and  no  proceedings  under  such  a  treaty  could 
have  been  contemplated  by  its  framers.  Indeed,  an  application 
of  the  implied  restrictions  of  that  act  relating  to  marahals, 
to  warrants  for  the  arrest  of  fugitives  from  foreign  states, 
would  make  the  execution  of  these  treaties  depend  wholly 
upon  the  magistrates  of  the  district  in  which  such  fugitives 
mieht  be  arrested.  Under  such  a  construction,  the  hearing 
and  delivery  must  be  in  the  district  where  the  arrest  is  made, 
as  no  judge  or  marshal  could  remove  him  to  another  district. 
The  33rd  section  of  the  Judiciary  Act,  authorising  and  regu- 
lating the  removal  of  parties  arrested  in  one  district  to  be  held 
for  trial  in  another,  clearly  has  no  application  to  such  a  case 
as  the  present.  It  is  claimed  that  the  marshal  of  Wisconsin 
should  have  arrested  Henrich  under  this  warrant.  But  he  could 
not  have  performed  this  duty  required  by  the  warrant,  under  the 
construction  of  the  law  urged,  for,  if  his  powers  under  it  are  to 
be  confined  to  his  own  district,  then  he  could  not  have  executed 
that  part  of  the  precept  which  required  him  to  bring  the  accused 
before  Mr.  Justice  Nelson  or  Commissioner  White,  at  New  York. 
Considering  the  object  of  the  treaty,  the  provisions  of  the  statute 
for  carrying  it  into  effect,  by  authorising  the  arrest  of  the  fugitive 
in  any  state  or  territory  of  the  United  States,  and  the  scope  of 
Nelson,  J.'s  warrant,  I  am  satisfied  that  the  arrest  was  legal,  and 
that  the  commissioner  had  jurisdiction.  The  third  objection  to 
the  proceeding  is,  that  the  complaint  upon  which  the  warrant  is 
founded  contains  charges  of  a  large  number  of  offences.  The 
claim  is  that  only  one  crime  should  be  charged  in  the  same 
complaint.  No  argument  is  necessary  to  refute  such  an  objection. 
If  a  fugitive  can  be  surrendered  for  the  commission  of  one  forgery 
he  certainly  can   for  the  commission  of   fourteen,  the  number 
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Ex  parte     charged  in  this  complaint.    These  offences  are  distinctly  allied 
Phiixip      in  the  complaint,  and  their  joinder  in  the  same  instrument  is  no 
^"'^"'     more  objectionable  than  it  would  be  in  an  indictment.     This  not 
1867.        only  might  be,  but  is,  required  to  be  done  by  the  laws  of  the 
~".        United   States.      The   complaint   is  specific  and   full,  and  the 
Jurtdi^hn^  crimes  charged  are  set  forth  with  all  the  particularity  necessary 
in  a  proceeding  of  this  character.    The  fourth  objection  is  founded 
upon  the  admission  by  the  commissioner  of  certain  declarations  of 
the  prisoner,  after  his  arrest,  and  sworn  to  by  the  special  deputy 
who  had  him  in  custody.     They  were  of  so  trifling  and  unim- 
portant a  character  that  I  should  not  be  justified  in  dwelling  upon 
them.     I  think  they  were  admissible,  but  they  at^  of  little  weight 
oa  the  question  of  guilt.     The  fifth  objection  is  that  the  docu- 
mentary evidence  received  by  the  commissioner  in  support  of  the 
charge  of  criminality  was  inadniissible,  because  not  authenticated 
according  to  law.     This  objection  must  be  tested  by  a  reference 
to  the  acts  of  Congress  regulating  the  admission  of  evidence  in 
extradition  cases.    The  2nd  section  of  the  act  of  August  12, 1848, 
provides  that  at  the  hearing  upon  the  return  of  the  warrant  of 
urrest,  copies  of  the  depositions  upon  which  an  original  warrant  in 
8uch  foreign  country  may  have  been  granted,  certified  under  the 
hand  of  the  person  or  persons  issuing  such  warrant,  and  attested 
upon  the  oath  of  the  party  producing  them  to  be  true  copies  of 
.the  original  depositions,  may  be  received  in   evidence  of  the 
criminality  of  the  person  so  apprehended:   (9  U.  S.  Stats,  at 
Large,  302.)    This  provision  was  altered  and  enlarged  by  the 
act  of  June  22,  1860  (12  IT.  S.  Stats,  at  Large,  84),  which 
provides  that  in  all  cases  where  any  depositions,  warrants,  or 
other  papers,  or  copies  thereof,  shall  be  offered  in  evidence  under 
the  above  section  of  the  act  of  August  12,   1848,  such  depo- 
sitions, warrants,    or  other  papers,  or  copies   thereof,  shall  be 
admitted  and  received  for  the  purposes  mentioned  in  said  section, 
if  they  shall  be  properly  and  legally  authenticated,  so  as  to  entitle 
them  to  be  received  for  similar  purposes  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party  shall  have  escaped, 
and  the  certificate  of  the  principal  diplomatic  or  consular  officer 
of  the  United  States  resident  in  such  foreign  country  shall  be 
proof  that  any  paper  or  other  document  so  offered  is  authenticated 
in  the  manner  required  by  this  act.     It  will  be  seen  by  com- 
paring  the  acts  above  cited  that  the  one  of  June  22,  1860, 
enlarges  the  class  of  documentary  evidence  which  may  be  adduced 
in  support  of  the  charge  of  criminality.     In  addition  to  the  depo- 
sitions upon  which  the  foreign  warrant  of  arrest  may  have  issued, 
embraced  in  the  2nd  section  of  the  act  of  August,   1848,  it 
provides  for  the  admission  of  any  depositions,  warrants,  or  other 
papers,  or  copies  of  the  same,  which  are  so  authenticated  that 
the  tribunals  of  the  country  where  the  offence  was  committed 
would  receive  them  for  the  same  purpose.     Whether  they  are  so 
authenticated  is  to  be  determined  by  the  certificate  of  our  own 
principal  diplomatic  or  consular  officer,   resident  in  the  foreign 
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country.    The  papers  offered  in  evidence  are  numerous,  but  I  shall     Exparu 
notice  only  a  few  of  them.     The  first  to  which  I  will  refer  is  a     hbkrich. 

complaint  or  information  of  the  directors  of  the  Bhenish  Railroad        

Company^  dated  at  Cologne,  January  13,  1866^  addressed  to  the  ^^67. 
Boyai  Chief  Procurator.  This  is  not  a  merely  formal  accusation  EaAradiiion— 
containing  only  technical  allegations  of  the  forgeries  in  question,  juriBdictum. 
but  an  elaborate  statement  of  facts  and  circumstances  in  support 
of  the  charge.  A  further  complaint  and  statement  of  the  same 
character  is  appended  to  this,  dated  five  days  later.  The  two 
form  one  document.  This  paper  is  properly  attested  as  a  true 
copy  by  the  secretary  of  the  County  Court,  under  seal.  The 
secretary's  signature  is  attested  by  the  President  of  the  Court, 
under  seal,  and  the  latter  adds  a  certificate  that  the  document  is  a 
valid  piece  of  evidence  by  the  laws  of  Prussia.  The  signature  of 
the  President  is  then  attested,  and  the  same  certificate  as  to  the 
validity  of  the  document  as  evidence  given,  under  seal,  by  the  first 
President  of  the  Boyal  Rhenish  Court  of  Appeals.  The  signature 
of  the  latter  is  then  attested  by  the  Minister  for  Foreign  Affairs. 
The  document  is  then  authenticated  by  our  late  minister  at 
Berlin,  Mr.  Wright,  with  his  certificate  that  the  paper  is  legally 
authenticated  so  as  to  be  entitled  to  be  receivea  for  similar 
purposes  by  the  tribunals  of  the  kingdom  of  Prussia.  This  cer- 
tificate is  under  the  seal  of  the  United  States  Legation.  Some 
criticism  has  been  made  upon  the  certificate  of  Mr.  Wright,  on  the  . 

f  round  that  it  does  not  state  explicitly  that  this  paper  is  admissible 
y  the  tribunals  of  Prussia,  in  support  of  the  charge  of  criminality. 
It  is  urged  that  the  words  ^^  similar  purposes  "  in  the  certificate  are 
not  definite  enough.  By  reference  to  our  statute  of  August  12, 
1848,  sect.  2y  it  will  be  seen  that  the  purposes  for  which  certain 
documentary  evidence  was  made  admissible  were  to  support  the 
charge  of  criminality.  The  documentary  evidence  made  admis- 
sible by  the  act  of  J  une  22,  1860,  is  declared  to  be  for  the  same 
purposes  mentioned  in  the  2nd  section  of  the  act  of  1848,  and 
includes  all  papers  which  are  received  by  the  foreign  tribunals  for 
^^  similar  purposes."  The  meaning  of  the  certificate  is  perfectly 
obvious,  when  considered  in  reference  to  its  object,  and  in  con- 
nection with  the  certificates  of  the  Prussian  officials.  The  latter 
declare  it  to  be  a  valid  piece  of  evidence  by  the  laws  of  that 
kingdom.  Of  course,  it  is  evidence  touchmg  the  charge  of 
criminality,  which  it  embraces  and  sets  forth  with  particularity. 
This  paper,  as  authenticated  by  our  minister,  is  maae  admissible 
by  our  statute,  and  was  therefore  properly  received  by  the  com- 
missioner. The  same  remarks  apply  to  the  depositions,  twelve  in 
number,  which  are  also  fully  attested  by  various  Prussian  officials, 
and  to  which  a  similar  certificate  of  our  minister  is  attached.  By 
those  documents,  to  say  nothing  of  others  in  the  case,  it  appears 
that  the  prisoner  was  the  secretary  of  the  Rhenish  Railroad  Com- 
pany at  Uologne ;  that  that  company  purchased  lands  of  various 
parties,  and  that  he  obtained  and  applied  to  his  own  use  the 
purchase  money  in  u  number  of  instances,  by  forging  the  names  of 
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Exparu     the  vendors  to  receipts,  or  by  the  use  of  rach  receipts,  knowing 
l^^^     them  to  be  foiled.     The  evidence  of  foigery  is  very  strong,  and, 

so  far  as  its  weight  is  concerned,  in  the  language  of  the  treaty  is 

1867.  <<8nch  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  was  found,  would  justify  his  apprehension 
and  commitment  for  trial,  if  the  offence  had  been  there  com- 
mitted." There  is  other  evidence  in  the  case  which  I  have  not 
deemed  it  necessary  to  conmient  upon*  I  am  satisfied  that  the 
commisaoner  came  to  a  correct  conclusion,  and  shall  therefore 
dismiss  the  writ  and  remand  the  prisoner  to  the  custody  of  the 
marshal,  to  be  held  by  him  under  the  commissioner's  warrant  to 
await  the  final  action  of  the  executive  authorities  at  Washington. 
Before  finally  dismissing  this  case,  I  will  endeavour  to  make  some 
suggestions  which  may  tend  to  prevent  some  of  that  uncertainty^ 
confusion,  and  prolixity  which  have  so  often  characterised  these  pro- 
ceedings under  our  extradition  treaties.  I  have  had  a  full  consul- 
tation with  my  brethren,  Nelson  and  Blatchford,  JJ.,  in  reference 
to  this  case,  and  I  am  authorised  to  state  that  they  concur  with 
me  in  the  views  expressed  in  this  opinion.  Let  an  order  be 
entered  dismissing  the  writ  of  habeas  corpus  in  this  case  and 
remanding  the  prisoner  to  the  custody  of  the  marshal,  on  the 
commissioner's  warrant. 
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COURT  OF  CRIMINAL  APPEAL. 

November  23^  1867. 

(Before  Kelly,  C.B.,  Willes,  J.»  Bbamwell,  B.,  and  Byles 

and  Lush,  JJ.) 

Reg.  v.  PBESSY.(a) 

Rape—'Idioi'^Evidence, 

The  prisoner  was  convicted  of  a  rape  upon  the  prosecutrix^  who  was  an 
apparent  idiot.  She  proved  the  act  done^  and  said  that  it  was  wrong, 
but  thcU  she  said  nothing  to  the  prisoner^  and  that  she  did  not  do 
anything  to  him^  and  that  she  did  not  like  to  hurt  nobody.  The 
constable  told  the  prisoner  that  he  was  charged  with  committing  a  rape 
tqxm  the  prosecutrix  and  against  her  willn  The  prisoner^  in  answer 
to  thaty  sauly  "  Ves,  I  did;  and  Fm  very  sorry  for  it:" 

Heldy  that  there  was  evidence  to  sustain  the  conviction. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Keating. 

William  Pressy  was  tried  before  me  at  the  last  Assizes  at  Win* 
Chester,  upon  a  charge  of  rape  upon  Charlotte  Scovell. 

The  evidence  was  as  follows : — 

Charlotte  Scovell. — I  live  at  Knighton.  Know  William  Pressy ; 
he  used  to  keep  sheep  as  a  shepherd.  On  a  Monday  I  saw  him. 
I  was  up  getting  sticks  at  Head  Down  in  the  morning;  a  dog  up 
there.  He  pufled  up  my  clothes ;  that  was  not  right — that  was 
what  my  motner  said.  He  put  his  thing  into  me — that's  wrong. 
He  hurt  me.  He  took  away  my  basket  and  said  I  should  not  go 
home.  I  said  nothing  to  him.  I  did  not  do  anything  to  him. 
I  don't  like  to  hurt  nobody.     I  was  in  the  furze. 

Cross-examined :  My  mother  went  up  to  Head  Down  to  find 
him  out.  I  knew  it  was  wrong.  I  knew  it  was  wrong  at  the 
time.  I  did  not  say  anything  to  him.  I  like  to  be  kind  to  every- 
body.    My  mother  scolded  me  when  I  went  home. 

Charlotte  Scovell  (mother  of  prosecutrix,  who  is  thirty-seven 
ycnrii  of  age,  weak  mind  since  she  was  four  years  old,  through 

(a)  R-'portid  bj  Jofiuc  TuoMFaoN,  Esq.,  Barri9ter-tit  Law. 
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Reg.        fits  and  ill  state  of  health). — On  Monday,  the  27th,  my  daughter 
^'  had  gone  to  a  place  called  Head  Down.     She  came  home  at  half- 

'      past  two.     She  was  very  much  excited ;  threw  her  basket  down. 

1867.  Hhe  made  a  complaint.  I  took  her  to  the  Down — a  quarter  of  a 
Pa  llrdiot-^  mile.  Next  day  I  examined  her  before  the  prisoner  called.  Her 
*'^vidmoe.  clothes  wcrc  very  much  stained,  which  I  knew  did  not  ought  to 
be ;  they  were  not  menstruous  stains.  Prisoner  came  from  half- 
past  four  to  five,  a.m.,  on  Tuesday.  I  was  not  up,  but  after  a 
little  came  downstairs.  He  said  he  had  come  to  acknowledge 
what  he  had  done.  I  said,  ^^  Sure  you  could  not  be  capable  to 
take  liberties  of  a  poor  girl  not  capable  to  take  her  own  part." 
Prisoner  is  a  married  man.  I  said,  '^  As  a  married  man,  a  father, 
and  a  grandfather,  I'm  quite  ashamed  of  you."  He  said  he 
acknowledged  that  he  had  done  the  deed,  and  was  very  sorry  for 
it.  I  had  told  him  what  my  daughter  told.  I  said,  ^^  Sure  you 
would  never  have  connection  with  a  poor  girl  not  able  to  take  her 
own  part"  He  said,  "  Well,  I  did,  and  I'm  ashamed  of  myself." 
I  said,  "  Suppose  she  was  in  the  family  way ;  what  can  she  do?" 
He  said  he  was  very  sorry  for  it.  My  daughter  said  to  him, 
"  You  know  you  did  it ;  and  mother  told  me  I  was  never  to  inter- 
rupt nobody."  There  were  marks — a  dark  purple,  such  as  a 
finger  and  a  thumb  would  make — inside  the  left  thigh. 

Cross-examined :  My  daughter  never  left  me.  I  took  her  to 
doctor  many  days  after. 

Benjamin  Scovell  (husband  of  last  witness,  father  of  prosecutrix). 
— I  was  in  the  house  when  she  came  home.  In  her  way  she  was 
terrified,  frightened  more  than  usual.  She  went  with  her  mother. 
Prisoner  came  next  day;  he  said,  *^  I've  made  a  fool  of  a  job  of  this 
here."  I  said,  "  You  ought  to  have  known  better."  He  said, 
*^  Well,  no  use  in  a  false  tale,  the  statement  she  made  is  true,  and 
I'm  ashamed  of  it." 

Oross-examined  :  Her  mother  took  her  up  to  the  common  again. 
Sometimes  she  went  about,  sometimes  she  was  so  bad  she  could 
not  go  out.     We  sent  her  sometimes  of  little  errands. 

William  Keone,  P.C. — On  the  28th  of  May  saw  prisoner  at 
Knighton.  I  said, "  Well,  Pressy,  this  seems  to  be  rather  a  serious 
affair;  you  are  charged  with  committing  a  rape  upon  Charlotte 
Scovell  yesterday,  and  against  her  wilL"  He  said,  "  Yes,  I  did, 
and  I'm  very  sorry  for  it." 

Cross-examined  :  111  swear  I  said  "and  against  her  will." 

Re-examined :  I  was  examined  before  the  magistrates  two  or 
three  days  afterwards. 

No  medical  evidence  was  called,  but  it  was  apparent  that  the 
prosecutrix  was  an  idiot.  The  jury  found  the  prisoner  guilty, 
but  I  did  not  pronounce  any  sentence,  as  I  am  desirous  of  having 
the  opinion  of  the  Court  of  Criminal  Appeal  as  to  whether  I  ought 
to  have  left  the  case  at  all  to  the  jury,  and  whether  the  conviction 
should  be  quashed. 

H.  S.  Keating. 

No  counsel  appeared  on  either  side. 
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Kelly,  C.B. — We  have  carefully  considered  this  case,  which  ^'^* 

might  seem  to  involve  some  points  of  importance.     But,  looking  prb^y. 

at  the  whole  of  the  evidence,  we  are  of  opinion  that  there  was  

evidence  to  go  to  the  jury,  which  the  judge  would  not  have  been  *®^7. 
justified   in  withdrawing  from  them;  and  the  jury  having  con- /^op^Zjw„^ 

victed  the  prisoner,  we  think  that  we  ought  not  to  disturb  the  Evidmce, 
conviction. 

Conviction  affirmed. 


NORTHERN  CIRCUIT. 

Liverpool  Summer  Assizes. 

(Before  Bovill,  C.J.  and  a  Common  Jury.) 

August  20,  1867. 
Reg.  v.  Thos.  Leatherbarrow. 

Bankruptcy — Indictment — Averments  in — Sufficiency  of. 


An  indictment^  framed  under  the  Bankruptcy  ActSj  averred  that  the 
prisoner  (a  bankrupt)  had  caused  certain  of  his  boeiks^  4rc,  to  be 
altered,  ^.,  *^  with  intent  to  defraud^*  but  it  did  not  aver  that  it  had 
been  done  **  unlawfully :  ** 

Heldj  that  it  was  not  necessary  to  make  such  averment^  and  that  the 
indictment  would  be  sufficient  if  the  intent  to  defraud  were  proved^ 
although^  under  the  Bankruptcy  Acty  1849,  similar  offences  were 
felonies^  while  under  that  of  1861  t/iey  are  only  misdemeanors^  and 
all  the  precedents  in  the  books  of  practice  contain  the  averment  that 
the  act  was  done  '*  unlawfully P 

THE  prisoner  was  indicted  for  an  offence  alleged  to  have  been 
committed  against  the  221st  section  of  the  Bankruptcy  Act, 
1861 9  by  making  a  false  entry  in  one  of  the  books  relating  to  his 
trade  dealings. 

The  first  count  alleged  that  the  bankrupt,  within  three  months 
next  before  his  adjudication  as  a  bankrupt,  ^'  with  intent  to  con- 
ceal the  state  of  his  affairs,  and  to  defeat  the  objects  of  the  law 
of  bankruptcy,  did  cause  certain  books,  papers,  and  documents 
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Bbo. 

V. 

Lbathkr- 

BABROW. 

1867. 
Bankrupt — 


relatinsc  to  his  trade  dealings  and  ai&irs  to  be  altered,  mutilated, 
and  falsified,  and  was  privy  to  the  making  of  certain  fraudulent 
entries,  statements  in,  and  omissions  from,  certdn  books,  papers, 
and  documents  relating  thereto,  with  intent  to  defraud  the 
creditors  of  the  said'  Thos.  Leatherbarrow.'* 

The  second  count  alleged  that  the  bankrupt  *'  did,  with  intent 
to  defraud  and  defeat  the  rights  of  his  creditors,  wilfully  and 
frauduently  omit  from  his  sch^ule  certain  effects  and  property, 
contrary  to  the  form  of  the  statute,"  &c« 

The  third  count  alleged  that  the  bankrupt ''  fraudulently,  and 
with  intent  to  diminish  the  sum  to  be  divided  among  the  general 
body  of  his  creditors,  did  conceal  from  the  Court  and  the  assignees 
under  the  said  bankruptcy,  certain  debts  due  to  him,  against  the 
form  of  the  statute,"  &c. 

Before  the  case  was  gone  into  Torr  (  TitUwell  with  him),  for  the 
prisoner,  objected  that  the  indictment  was  bad  on  the  face  of  it,  as 
it  did  not  contain  the  averment  that  the  acts  alleged  had  been 
done  unlawfully,  as  was  the  case  in  the  precedents  in  the  books  of 
practice.  He  also  objected  to  the  first  count  of  the  indictment 
for  duplicity,  as  containing  two  charges,  viz.,  **  causing "  certain 
books  to  be  altered,  and  ^^  being  privy  "  to  the  making  of  certain 
alterations.  Another  objection  urged  against  the  indictment  was, 
that  under  the  Bankruptcy  Act,  1849,  similar  offences  were  made 
felonies;  under  that  of  1861  they  were  made  misdemeanors. 
From  the  wording  of  the  indictment,  therefore,  they  could  not 
know  under  which  act  they  were  proceeding,  as  neither  the 
word  ^/  feloniously  "  Twhich  would  be  necessary  to  an  indictment 
for  a  felony)  nor  tne  word  ^^  unlawfully "  was  inserted  in  the 
count. 

BoviLL,  C.  J.,  said  he  should  hold  the  indictment  to  be  sufiScient 
as  it  stood  if  the  intent  to  defraud  the  creditors  was  proved,  and 
that  it  was  unnecessary  to  aver  that  the  acts  had  been  done 
unlawfully. 

L.  Temple  {Samuel  with  him)  then  stated  the  case  for  the  pro- 
secution. It  appeared  that  the  prisoner  had  been  in  partnership 
with  a  Mr.  Beazley,  and  that  they  had  carried  on  the  Dusiness  of 
com  merchants  in  Liverpool,  under  the  name  of  Leatherbarrow 
and  Beazley.  In  October,  1866,  the  partnership  was  dissolved, 
but  the  prisoner  continued  the  business  till  December,  on  the 
19th  of  which  month  he  filed  his  petition  in  the  Court  of  Bank- 
ruptcy. The  bankrupt's  books  were  then  placed  in  the  hands  of 
an  accountant,  and  it  was  found  that  an  entry  in  prisoner's  ledger 
of  42/.  3s.  4id.y  entered  as  having  been  paid  to  him  by  John 
Hartley,  a  com  dealer  at  Windermere,  did  not  balance  with  the 
other  pace  of  the  book.  This  entry  had  been  made  by  the  pri- 
soner's clerk,  and  on  its  being  pointed  out  to  the  prisoner,  and 
his  being  asked  to  account  for  it,  he  said  he  must  have  spent  it  in 
household  expenses,  and  an  entry  to  that  effect  was  made.  It 
seemed  that,  at  the  very  time  this  entry  was  on  the  books,  prisoner 
was  applying  to  Hartley  for  the  amount,  stating  that  he  was  in 
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want  of  the  money.     Hartley,  however,  hearing  that  prisoner        ^^' 
was  going  through  the  Court  of  Bankruptcy,  refused  to  pay  the     lbathrr- 
prisoner,  but  handed  the  amount  to  the  Court.     The  prisoner     barrow. 
accounted  for  the  entry  of  this  sum  in  his  book  as  having  been 
paid  by  stating  that  during  the  time  that  amount  was  owing  an 
account  had  been  paid  at  the  office  to  his  clerk  by  some  gentle-    Banknq>ir-^ 
man,  whom  he  (the  clerk)  thought  was  from  Windermere,  and     fndt'dmffa. 
had  so  entered  it  in  the  cash-book,  from  which  it  had  been  copied 
into  the  ledger. 

At  the  close  of  the  case  for  the  prosecution,  his  Lordship  held 
that  there  was  no  case  against  the  prisoner;  and  the  jury  returned 
a  verdict  of 

Not  gtdUy. 

Attorneys  for  the  prosecution,  Norru  and  San. 

Attorneys  for  the  prisoner,  Steble  and  Jameson. 
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COURT  OF  QUEEN'S  BENCH. 

November  7,  1867. 

(Before  Cookbubn^  C.J.,  Mellob  and  Lush,  JJ.) 

TULLBT  V.  COBBIE. 

False    imprisonment — Justification — Arrest  on  suspicion  of  felony — 
Administering  noxious  thing— ^Intent — ^24  4r  26  Vict,  c,  100. 

Under  the  Criminal  Law  Consolidation  Act  (24  4r  25  Vict.  c.  100, 
ss.  23,  24,  if  a  noxious  thing  is  unlawful^  administered  with  inteni 
only  to  injure  or  annoy ^  and  does  in  fact  inflict  grievous  bodily  hartn^ 
a  felony  is  committed.  Therefore  in  an  action  for  false  imprison^' 
ment  on  a  charge  of  administering  poison^  the  jury  finding  thai  a 
noxious  thing  had  been  so  adndmstered,  and  that  it  inflicted  grievous 
injury  in  fact^  and  also  finding  facts  which  amounted  to  reasonable 
cause  of  suspicion : 

Heidi  ^ot  the  defendant  was  entitled  to  the  verdict  on  a  plea  qfjusH- 
Ration  on  the  ground  of  reasonable  suspicion  of  a  felony* 

ACTION  for  arrest  and  false  imprisonment. 
First  count,  that  the  defendant  gave  plaintiff  into  custody, 
and  caused  her  to  be  imprisoned  on  a  false  charge  of  felony. 
Second  count,  that  defendant  maliciously  and  without  reasonable 
cause  went  before  a  magistrate,  and  charged  her  with  felony,  and 
caused  her  to  be  remanded  and  imprisoned,  &o. 

Pleas: 

(1.^  Not  guilty. 

(2.)  To  first  county  that  a  certain  person  to  the  defendant 
unknown  did  feloniously,  unlawfully,  and  maliciously  administer 
to,  and  cause  to  be  administered  to  and  taken  by,  certain  persons, 
a  destructive  and  noxious  thing,  so  as  then  thereby  to  inflict  on 
them  grievous  bodily  harm. 

The  plea  then  set  forth  certain  facts  to  show  reasonable  cause  of 
suspicion  a^inst  the  plaintiff,  who  was  shown  to  have  been  then 
residing  in  the  defendant's  house  as  his  cook,  as,  that  she  had 
cooked  the  dish  in  which  the  noxious  substance  was  found,  &c. : 
(see  report  of  case  at  Nisi  Prius,  16  L.  T.  Rep.  N.  S.  796.) 

At  the  trial  before  Cockburn,  C.  J.,  at  the  last  sittings  in  this 
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Court,  the  substantial  matters  of  fact  stated  in  the  plea  were      Tullet 
proved,  and  there  was  no  doubt  that  the  effects  of  the  poison  were      corrik 

most  severe,  and,  indeed,  one  person  died ;  the  only  question  being        ' 

as  to  the  intent  with  which  the  noxious  ingredient  had  been  given.        1867. 
Upon  this  point  the  enactments  in  the  Criminal  Law  Consolida-  ^^„^^^,„^ 
tion  Act,  1861  (24  &  25  Vict.  c.  100),  ss.  23  and  24  were  cited.     «  J^oL  thing 

Sect  23 :  "  Whoever  shall  unlawfully  and  maliciously  administer    —Faite  m- 
to,  or  cause  to  be  administered  to  or  taken  by,  any  other  person    P***"^"*!^-. 
any  poison  or  other  destructive  or  noxious  thing,  so  as  thereby  to 
endanger  the  life  of  such  person,  or  so  as  thereby  to  inflict  upon 
such  person  any  grievous  bodily  harm,  shall  be  guilty  of  felony." 

Sect.  24 :  ^*  Whoever  shall  unlawfully  and  mahciously  administer 
to,  or  cause  to  be  administered  to  or  taken  by,  any  other  person 
any  poison,  &c.,  with  intent  to  injure,  aggrieve,  or  annoy  such 
person,  shall  be  guilty  of  a  misdemeanor." 

On  the  part  of  the  plaintiff  it  was  contended  that  the  case  came 
within  the  latter  clause,  and  was  a  mere  misdemeanor ;  on  the 
part  of  the  defendant  it  was  contended  that  it  came  within  the 
former  clause,  and  was  one  of  felony,  because  even  supposing 
there  was  no  actual  intent  to  kill  or  do  grievous  injury,  such  an 
injury  had  in  fact  been  inflicted,  and  that  being  so,  it  came  within 
the  former  clause,  and  amounted  to  felony. 

At  the  close  of  the  case,  the  Lord  Chief  Justice  left  to  the  jury 
specific  questions,  and  the  jury  replied  in  effect  that  a  noxious 
thin^  had  been  administered,  but  not  with  intent  to  inflict  grievous 
bodily  harm;  that  grievous  bodily  harm  had  resulted;  and  they 
assessed  the  damages  for  the  plaintiff  at  807.  conditionally. 

Upon  these  finding  the  Lord  Chief  Justice  directed  a  verdict 
for  the  defendant,  with  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  that  amount. 

HuddlestoTiy  Q|.C.  (with  him  «7.  O.  Griffits\  now  moved  accord- 
ingly. He  contended  that  it  was  necessary  for  the  defendant  to 
show  that  a  felony  had  been  committed,  and  the  administration  of 
pobon  with  intent  only  to  injure,  and  not  to  inflict  grievous 
injury,  was  only  a  misdemeanor.  [Cookbubn,  C.J.,  said  he  had 
put  the  specific  questions  to  the  jury  which  he  thought  necessary 
to  apply  to  the  statute,  and  upon  the  findings  thereon  he  thought 
the  case  came  within  the  felony  clause.] 

Mellor,  J. — The  effect  of  the  answers  of  the  jury  to  the 
questions  put  to  them  is  to  bring  the  case  within  that  clause,  and 
to  show  that  a  felony  had  been  committed.  The  mere  adminis- 
tration of  poison  with  intent  only  to  injure  or  annoy  is  of  itself 
only  a  misdemeanor ;  but  its  administration,  if  it  actually  causes 
grievous  bodily  harm,  or  with  intent  to  cause  such  injury,  is  a 
felony.  In  effect  the  jury  have  found  the  plea  to  be  proved  ;  and 
there  is  no  reason  for  disturbing  the  verdict. 

Lush,  J.,  concurred,  quite  agreeing  in  the  construction  put 
upon  the  statute. 

Bule  refused, 

VOL.  X.  T  T 
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COURT  OF  CRIMINAL  APPEAL. 

November  23,  1867. 

(Before  Kelly,  C.B.,  Willbs,  J.,  Bramwell,  B.,  Byles  and 

Lush,  J  J.) 

Reg.  r.  HuNTER.(a) 
Req.  v.  Carter. 

False  pretences — Obtaining  money  by  faUe  tokens. 

Hewers  and  putiers  in  a  colliery  have  tokens  toith  distinctive  marks,  which 
they  place  on  the  tubs  of  coal  drawn  up  the  piiy  and  which  are  then 
taken  off  and  put  into  a  boXy  and  their  wages  calculated  according  to 
the  number  of  tokens  sent  up  by  them.  The  putter  fetches  ike  empty 
tub  to  the  hewer,  and  takes  it,  when  full,  to  the  station  to  be  drawn  up 
to  the  bank  ;  before  the  tub  is  Jilled,  he  places  his  token  on  it  to  denote 
the  sum  he  is  entitled  to  for  his  labour  in  putting  and  removing  the 
tub  to  the  station,  and  the  hewer  puts  his  token  on  it  also,  to  denote  the 
amount  he  is  entitled  to  for  hewing  the  coal  and  filling  the  tub.  The 
prisoner,  a  hewer,  removed  the  putter's  token  after  the  tub  was  brought 
to  him^  and  substituted  one  of  his  own,  and  then  put  an  additional 
token  of  his  own  for  hewing  and  JiUing  the  tub.  The  tub  was  then 
drawn  up  and  the  two  tokens  thrown  into  the  box.  The  contents  of 
the  box  were  then  taken  away  by  the  tokenman,  and  the  accounts  of 
the  different  workmen  made  up  according  to  the  number  of  tokens 
found  with  their  initials  on.  Jn  that  way  the  prisoner  obtained 
money  for  hewing  and  filling  two  tubs  of  coals  instead  of  one  only: 

Held,  that  this  amounted  to  an  indictable  false  pretence^ 

Reg.  v.  Hunter. 

CASE  stated  for  the  opinion  of  this  Court  at  the  General  Quarter 
Sessions  of  the  peace  of  our  Lady  the  Queen  holden  at 
Durham,  in  and  for  the  county  of  Durham,  on  Monday,  the  1st  of 
July,  A.D.  1867. 

Thomas  Hunter  was  tried  for  obtaining  money  by  false  pretences 
on  the  following  indictment : 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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^*  The  jurors  for  our  Lady  the  Queen,  on  their  oath,  present       ^'^^ 
that  T.  Hunter,  on  the  14th  of  May,  a.d.  1867,  was  then  in  the     huhteb. 

employ  and  service  of  the  Bight  Hon.  George  Robert  Charles        

William  Earl  Vane,  at  the  Alexandra  Colliery,  in  the  county  of       i®67. 

Durham^  as  a  hewer  of  coals,  and  that  the  said  T.  Hunter  was     o^i^i^ 

entitled  to  payment  from  his  said  employer  of  the  sum  of  5d»  money  6y  fake 

for  every  tub  of  coals  wrought  and  filled  by  him  the  eaid  T,       tokens. 

Hunter;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present  that  the  said  T.  Hunter,  on  the  day  and  year 

aforesalo,  unlawfully,  knowingly,  and  designedly  did,  by  placing 

one  token  in  or  upon  a  certain  tub  of  coals,  in  the  said  colliery, 

falsely  pretend  that  he  the  said  T.  Hunter  had  wrought  and  filled 

one  tuD  of  coals,  by  means  of  which  said  fitlse  pretence  the  said 

T.  Hunter  did  then  unlawfully  obtain  the  sum  of  5d.  of  the  moneys 

of  the  said  Kight  Hon.  the  Earl  Vane,  with  intent  thereby  then 

to  defraud ;  whereas  in  truth  and  in  fact  the  said  T.  Hunter  had 

not  wrought  and  filled  one  tub  of  coal  as  he  the  said  T.  Hunter 

so  falsely  pretended,  he  the  said  T.  Hunter,  at  the  time  he  so 

falsely  pretended,  well  knowing  the  said  pretence  to  be  false ; 

against  the  form  of  the  statute  in  such  case  made  and  provided, 

and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 

dignity. 

'*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  T.  Hunter,  on  the  15th  of  May  in  the  year 
last  aforesaid,  being  so  employed  as  aforesaid,  did  also  unlawfully, 
knowingly,  and  designedly,  by  placing  one  other  token  in  .or  upon 
a  certain  other  tub  of  coals  in  the  said  colliery,  falsely  pretend  that 
he  the  said  T.  Hunter  had  wrought  and  filled  one  other  tub 
of  coals,  by  means  of  which  said  last-mentioned  false  pretence 
the  said  T.  Hunter  did  then  unlawfully  obtain  the  sum  of  5d.  of 
the  moneys  of  the  said  Earl  Vane,  with  intent  thereby  then  to 
defraud ;  whereas  in  truth  and  in  fact  the  said  T.  Hunter  had  not 
wrought  and  filled  one  tub  of  coals  as  he  the  said  T.  Hunter  so 
falsely  pretended,  he  the  said  T.  Hunter,  at  the  time  he  so  falsely 
pretended,  well  knowing  the  said  pretence  to  be  false ;  against  the 
form  of  the  statute,  &c. 

'*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  on  the  days  and  year  aforesaid,  the  said  T.  Hunter 
did  unlawfully,  knowingly,  and  designedly,  falsely  pretend  that  he 
the  said  T.  Hunter  had  hewn  and  filled  two  tubs  of  coal,  and  was 
entitled  to  be  paid  for  hewing  and  filling  two  tubs  of  coal,  by 
means  of  which  said  last-mentioned  false  pretence  the  said 
T.  Hunter  did  then  unlawfully  obtain  the  sum  of  lOd.  of  the 
moneys  of  the  said  Earl  Vane,  his  employer ;  whereas  in  truth  and 
in  fact  the  said  T.  Hunter  had  not  hewn  and  filled  two  tubs  of 
coab ;  and  whereas  in  truth  and  in  fact  the  said  T.  Hunter  was 
not  entitled  to  be  paid  for  hewing  and  filling  two  tubs  of  coal,  he 
the  said  T.  Hunter,  at  the  time  he  so  falsely  pretended,  well 
knowing  the  said  pretence  to  be  false ;  against  the  form  of  the 
statute,"  &c. 
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Rbo.  The  following  facts  were  proved  in  evidence.    The  prisoner 

HuxTBR.     ^*®  employed  at  the  Alexandra  Pit,  West  Eainton,  the  property 

of  Earl  Vane,  as  a  hewer.     The  putters  of  the  colliery  have 

1867.       tokens.     The  hewers  also  have  tokens  with  different  initials.     The 
Obiainmg     pwsoner's  tokcns  have  T.  H.  on  them.     The  hewer  goes  to  his 
money  by  faiae  work  at  two  a.m.  to  the  faco  of  the  workings.     The  putters  come 
tokens.       iQ  at  five  a.m.     From  two  to  five  the  hewer  works  without  a  tub. 
The  putter  gets  a  tub  at  the  station,  a  sort  of  siding,  and  takes  it 
to  the  hewer  with  his  own  token  on  a  staple  inside  the  tub.    He 
runs  the  tub  to  the  hewer  and  leaves  it,  and  brings  one  away. 
The  hewer  then  puts  his  token  on  the  top  of  the  putter^s,  two- 
thirds  down  the  tub,  and  fills  the  tub  which  goes  to  bank.     The 
banksmen  empty  the  coal  and  take  the  tokens  off.     The  tokens 
are  then  thrown  into  a  box  and  collected  by  the  tokenman  every 
half-hour. 

The  tokenman  gives  the  hewer  credit  for  the  tokens  at  the  end 
of  the  fortnight,  and  puts  them  into  the  account  book,  and  so  into 
the  pay  sheet,  and  the  hewers  are  paid  accordingly.  The  same 
with  the  putter's  tokens. 

A  hewer  receives  5d.  per  tub,  and  a  putter  \d. 

On  the  24th  of  May  the  prisoner  was  paid  on  account  up  to  the 
18  th  of  May,  including  the  tokens  for  which  the  witness,  r'earson, 
the  tokenman,  had  given  credit.  The  account  was  made  up  from 
Pearson's  account  book. 

On  the  14th  of  May  Anthony  Garthwaite,  a  putter,  went  down 
the  pit  at  5  a.m.,  and  found  an  empty  tub  at  the  station  in  the 
pit,  on  the  staple  of  which  he  put  one  of  his  tokens.  Thomas 
Graham  and  John  Jackson  were  present,  and  saw  him  put  it  on. 
Garthwaite  took  the  empty  tub  to  the  prisoner,  who  was  at  the 
workings.  He  left  the  tub,  and  went  back  in  a  quarter  of  an 
hour,  when  he  found  it  full,  and  brought  it  away  to  the  station. 
J.  Jackson  and  T.  Graham  were  there.  On  its  being  up  ended 
there  were  found  two  tokens  on  the  staple,  both  marked  '^  T.  H." 
Garthwaite's  token,  marked  "  W.  W.,"  was  not  there.  Garthwaite 
left  the  tokens  on  the  staple,  and  put  the  coals  in  the  tub,  and  sent 
it  to  bank. 

Instead  of  two  '^  T.  H.s.''  there  should  have  been  one  "  T.  H.** 
and  one  **  W.  W.''  Grarthwaite  put  no  mure  tokens  on  before  it 
went  to  bank. 

On  the  morning  of  the  I5th  Garthwaite  went  down  the  pit  at 
five  o'clock.  William  Lowrie  was  there,  besides  J.  Jackson  and 
T.  Graham.  Garthwaite  put  one  of  his  tokens  on  an  empty  tub, 
and  took  the  tub  in  to  the  prisoner.  He  (Garthwaite)  returned 
between  'eight  and  nine  to  the  station  with  a  full  tub.  Lowrie, 
Graham,  and  Jackson  were  there  then.  Two  tokens  were  on  the 
staple  marked  **  T.  H."  There  ought  to  have  been  one  "  T.  H." 
and  one  *^  W.  W."  The  tokens  were  left  on.  No  one  else  but 
the  prisoner  was  working  when  Garthwaite  took  the  tub  to  fill. 

On  neither  occasion  was  the  prisoner's  marrow  (John  Carter) 
down  the  pit. 
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At  six  a.m.  on  the  1 4th  of  May,  1867,  a  tub  came  to  bank        Bmo. 
marked  «N.  B.,"  full  of  ooals.     The  banksman,  William  Ann-     hto«r. 

strong,  teamed  the  tub,  and  took  the  tokens  off.     Both  tokens  on       

the  staple  were  marked  **  T.  H."     There  was  no  other  token  on.        1867. 
He  gave  them  to  the  tokenman.     On  the  I5th  of  May,  at  eight     (^^^^^ 
a.m.,  another  tub  came  to  bank  marked  **  N.  B."    He  emptied  it,  money  by  faite 
and  found  two  tokens  on  it  marked  "  T.  H.,"  which  he  gave  to       foken$. 
the  tokenman,  and  he  hung  them  on  a  spare  nail,  and  gave  the 
prisoner  credit  for  them  in  his  account,  from  whidi  the  pay  sheet 
is  made  out,   and  in  accordance  with   which  the  prisoner  was 
paid. 

It  was  objected  on  behalf  of  the  prisoner,  first,  that  the  indict- 
ment contained  no  false  pretence,  &c. ;  secondly,  that  if  it  did,  the 
evidence  showed  the  alleged  false  pretence  to  be-true.  I  overruled 
the  objection,  but  reserved  the  point. 

I  directed  the  jury  that  they  were  to  find  the  prisoner  guilty  if 
they  were  satisfied  from  the  evidence  that  he  had  removed  from 
either  tub  the  token  marked  ^^  W.  W.,"  and  had  put  on  the  staple 
in  such  tub  two  tokens  marked  '*T.  H.,"  with  the  intention  of 
inducing  the  belief  that  he  had  filled  two  tubs  with  coal  when  in 
fact  he  had  filled  only  one,  and  of  thereby  defrauding  Earl  Vane 
of  the  sum  paid  for  the  filling  one  tub  with  coal. 

The  jury  found  the  prisoner  guilty,  and  I  sentenced  him  to 
imprisonment  for  four  cuendar  months  with  hard  labour. 

He  gave  bail  for  his  appearance  to  undergo  his  punishment  in 
case  the  judgment  of  the  Court  should  be  for  the  Crown. 

The  following  question  is  submitted  for  the  consideration  of  the 
Court  for  Crown  Cases  Beserved,  viz.,  whether  or  not  the  indict- 
ment upon  the  face  of  it  shows  a  false  pretence. 

Greenhow  {Edge  with  him)  for  the  prosecution. 

No  counsel  appeared  for  the  prisoner. 


Ueo.  v.  Cabteb. 

Case  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Court  of  Quarter  Sessions  for  the  County  Palatine  of 
Durham. 

John  Carter  was  tried  for  obtaining  money  by  false  pretences, 
on  the  following  indictment : 

"  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present 
that  John  Carter,  on  the  14th  of  May,  a.i>.  1867,  was  then  in  the 
employ  and  service  of  the  Right  Hon.  George  Robert  Charles 
William  Earl  Vane,  at  the  Alexandra  Colliery,  in  the  county  of 
Durham,  as  a  hewer  of  coals,  and  that  the  said  J.  Carter  was 
entitled  to  payment  from  his  said  employer  of  the  sum  of  M.  for 
every  tub  of  coals  wrought  and  filled  by  him,  the  said  J.  Carter. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
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Bbo.        present  that  the  said  J.  Carter,  on  the  day  and  year  aforesaid, 
Cartbb      unlawfully,  knowingly,  and  designedly  did,  by  placing  one  token 

'     in  or  upon  a  certain   tub  of  coaU  in  the  said   colliery,  falsely 

1867.        pretend  that  he,  the  said  J.  Carter,  had  wrought  and  filled  one 

Oht^na     *"^  ^^  ^^^^  ^y  means  of  which   said   false   pretence  the  said 

money  by  false  J-  Carter  did  then  unlawfully  attempt  to  obtain  the  sum  of  StL 

toketu.       of  the  moneys  of  the  said  Kight  Hon.  the  Earl  Vane,  with  intent 

thereby  then  to  defraud ;  whereas  in  truth  and  In  fact  the  said 

J.  Carter  had  not  wrought  and  filled  one  tub  of  coal,  as  he,  the 

said  J.  Carter,  so  falsely  pretended,  he,  the  said  J.  Carter,  at  the 

time  he  so  falsely  pretended,  well  knowing  the  said  pretence  to  be 

false ;  against  the  form  of  the  statute,  &c. 

*^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

E resent  that  the  -said  J.  Carter  on  the  day  and  year  aforesaid, 
eing  so  employed  as  aforesaid,  did  also  unlawfully,  knowingly, 
and  designedly,  by  placing  one  other  token  in  or  upon  a  certain 
other  tub  of  coals  in  the  said  colliery,  falsely  pretend  that  he,  the 
said  J.  Carter,  had  wrought  and  filled  one  other  tub  of  coals,  by 
means  of  which  said  last  mentioned  false  pretence,  the  said 
J.  Carter  did  then  unlawfully  attempt  to  obtain  the  sum  of  5d.  of 
the  moneys  of  the  said  Ki^ht  Hon.  the  Earl  Vane,  with  intent 
thereby  then  to  defraud ;  wnereas  in  truth  and  in  fact,  the  said 
J.  Carter  had  not  wrought  and  filled  one  tub  of  coals  as  he,  the 
said  J.  Carter,  so  falsely  pretended,  he,  the  said  J.  Carter,  at  the 
time  he  so  falsely  pretended,  well  knowing  the  said  pretence  to  be 
false;  a^inst  the  form  of  the  statute,  &c. 

**  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that,  on  the  day  and  year  aforesaid,  the  said  J.  Carter  did 
so  unlawfully,  knowingly,  and  designedly  falsely  pretend  that  he, 
the  said  J.  Carter,  had  hewn  and  filled  two  tubs  of  coal  and  was 
entitled  to  be  paid  for  hewing  and  filling  two  tubs  of  coal,  by 
means  of  whicn  said  last-mentioned  false  pretence,  the  said  J. 
Carter  did  then  unlawfully  attempt  to  obtain  the  sum  of  lOd.  of 
the  moneys  of  the  said  Bight  Hon.  the  Earl  Vane ;  whereas  in 
truth  and  in  fact,  the  said  J.  Carter  was  not  entitled  to  be  paid 
for  hewing  and  filling  two  tubs  of  coal,  he,  the  said  J.  Carter, 
at  the  time  he  so  falsely  pretended,  well  knowing  the  said  pretence 
to  be  false ;  against  the  form  of  the  statute,"  &c. 

The  following  facts  were  proved  in  evidence : — 
The  prisoner  was  employed  at  the  Alexandra  Pit,  West 
Rainton,  the  property  of  Earl  Vane,  as  a  hewer.  The  putters 
at  the  colliery  have  tokens.  The  hewers  also  have  tokens  with 
different  initials.  The  prisoner's  tokens  have  ^^  T.  11."  on  them. 
The  hewer  goes  to  his  work  at  two  a.m.  to  the  face  of  the 
workings.  The  putters  come  in  at  five  a.m.  From  two  to  five 
the  hewers  work  without  a  tub.  The  putter  gets  a  tub  at  the 
station,  a  sort  of  siding,  and  takes  it  to  the  hewer  with  one  token 
(the  putter's  token)  on  a  staple  inside  the  tub.  He  runs  the  tub 
to  the  hewer  and  leaves  it  and  brings  one  away.     The  hewer  then 
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» 

puts  his  token  on  the  top  of  the  putter's,  two-thirds  down  the  tub,        R«o- 
and  fills  the  tub,  which  goes  to  bank.     The  banksmen  empty  the      cartbr. 

coal  and  take  the  tokens  off.     The  tokens  are  then  thrown  into  a        

box,  and  collected  by  the  tokenman  every  half-hour.    The  token-       ^^^7. 
man  gives  the  hewer  credit  for  his  tokens  at  the  end  of  every     obtaining 
fortnisht^  and  puts  them  into  the  account  book^  and  so  into  the  mon«f  by  false 
pay  sheet,  ana   the  hewers    are    paid   accordingly.     The   same      <oA«m. 
with  the  putter's  tokens.     A  hewer  receives  &d.  per  tub,  and  a 
putter  \d. 

On  the  24th  of  May  the  prisoner  was  paid  on  account  up  to  the 
18th  of  May,  including  the  tokens,  for  which  Pearson  the  token- 
man  had  givQn  him  credit  The  account  was  made  up  from 
Pearson's  account  book. 

On  the  14th  of  May,  at  10  a.m.,  Anthony  Garthwaite,  a  putter 
at  the  Alexandra  Pit,  put  one  of  his  tokens  marked  *'  W.  W."  on 
the  staple  in  a  tub  in  the  presence  of  Thomas  Graham,  William 
Lowrie,  and  John  Jackson,  who  saw  him  put  it  on.  Garthwaite 
then  took  this  empty  tub  to  the  prisoner,  who  was  at  the  workings, 
and  left  the  tub  with  him.  After  a  quarter  of  an  hour  he  went 
back  to  where  he  had  left  the  prisoner,  and  he  found  the  tub  full, 
and  brought  it  away  to  the  station.  In  the  presence  of  Lowrie, 
Jackson,  and  Graham,  this  full  tub  was  up  ended,  and  two  tokens 
were  found  on  the  staple,  both  marked  ^'  T.  H."  Garthwaite's 
token  marked  "W.  W."  was  not  there.  Garthwaite  left  the 
tokens  on  the  staple,  and  put  the  coals  in  the  tub  again,  and  sent 
it  to  bank. 

Instead  of  two  "  T.  H.s"  there  should  have  been  one  *^  T.  H." 
and  one  "  W-  W."  Garthwaite  put  no  more  tokens  on  before  it 
went  to  bank.  They  did  the  same  with  the  like  result  a  second 
time  on  the  same  day.  Garthwaite  had  lost  about  sixty  of  his 
tokens  before  this  had  happened.  The  tubs  were  marked,  and  the 
banksman  received  them  when  they  came  to  bank,  and  took  the 
tokens  off.  He  found  two  tokens  on  the  staple  in  the  tub  in 
question  marked  "T.  H."  There  was  no  other  token  on.  He 
gave  them  to  the  tokenman,  who  gave  the  prisoner  credit  for  them 
in  his  account  from  which  the  pay  sheet  is  made  up,  and  in  accord- 
ance with  which  the  prisoner  was  paid. 

It  was  objected  on  behalf  of  the  prisoner,  first,  that  the 
indictment  contained  no  good  false  pretence ;  and,  second,  that 
if  it  did,  the  evidence  showed  the  alleged  false  pretence  to  be 
true. 

I  overruled  the  objection,  but  reserved  the  point. 

I  directed  the  jury  that  they  were  to  find  the  prisoner  guilty  if 
they  were  satisfied  from  the  evidence  that  he  had  removed  from 
either  tub  the  token  marked  '^  W.  W.,"  and  had  put  on  the  staple 
in  such  tub  two  tokens  marked  "T.  H."  with  the  intention  of 
inducing  the  belief  that  he  had  filled  two  tubs  with  coal  when  in 
fact  he liad  filled  only  one,  and  of  therebv  defrauding  Earl  Vane 
of  the  sum  paid  for  the  filling  one  tub  with  coals. 

The  jury  found  the  prisoner  guilty. 


648  CRIMINAL  LAW  CASES. 

Reo.  The  following  question  is  submitted  for  the  consideration  of  the 
Caktkr.     Court  for  Crown  Cases  Reserved,  namely,  whether  or  not  the 
*     indictment  upon  the  face  of  it  shows  a  false  pretence* 

1867. 

Gainsford  Bruce,  for  the  prosecution. 
Obtauung         jf ^  counscl  appeared  for  the  prisoner. 

monejf  by  jaite  *  *^  * 

tokens.  Kelly,  C.B. — These  cases  are  quite  clearly  cases  of  false  pre- 

tences.    A  false  pretence  may  be  acted  as  well  as  spoken. 

Canmeiion  affirmed. 


APPENDIX. 


PRECEDENTS  OF  INDICTMENTS. 


No.  I. 

indictment  for  felony  in  earning  a  false  entry  relating  to  hapiiem  to  he 

inserted  in  a  parish  register, 

CENTRAL  Criminal  Coart,  i  The  Jarors  for  our  Lady  the  Qaeen, 
to  wit.  J      upon  their  oath  present,  that  before 

and  at  the  time  of  the  commission  of  the  offence  next  hereinafter 
mentioned,  a  certain  register  of  baptisms  solemnized  at  Saint  Peter's 
Church,  Pimlico,  in  tlie  countj  of  Middlesex,  by  law  authorized  and 
required  to  be  kept  in  England,  was  at  the  parish  aforesaid  kept  bj  and 
in  the  custody  of  Alfred  Merser,  then  and  there  being  the  parish  clerk. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  Jemima  Blackburn,  on  the  tenth  day  of  June,  in  the  year  of  Our 
Lord  One  thousand  eight  hundred  and  sixty -three,  feloniously,  knowingly 
and  unlawfully  did  then  and  there,  within  the  jurisdiction  of  the  said 
court,  cause  to  be  inserted  by  one  John  Hampden  Snowden,  in  the  said 
register  of  baptisms,  so  kept  as  aforesaid,  a  certain  false  entry  of  a 
matter  relating  to  the  baptism  in  the  said  church  of  a  certain  female 
child  of  one  Augusta  Tebble,  called  Ada  Augusta  Mary,  to  wit,  a  false 
entry  that  the  surname  of  the  parents  of  the  said  child  then  was  Dodd, 
whereas  the  surname  of  the  parents  of  the  said  child  was  not  then 
Dodd,  as  the  said  Jemima  Blackburn  then  and  there  well  knew,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  the  commission  of  the 
offence  next  hereinafter  mentioned,  there  was  as  by  law  authorized  in 
England  kept  in  the  Church  of  Saint  Peter,  Pimlico,  in  the  county  of 
Middlesex,  a  certain  register  of  baptisms  had  in  the  said  church.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  Jemima  Blackburn,  afterwards,  to  wit,  on  the  same  day,  and  in 
the  year  aforesaid,  feloniously,  knowingly  and  unlawfully  did  then  and 
there,  within  the  jurisdiction  of  the  said  court,  cause  to  be  inserted  by 
one  John  Hampden  Snowden,  in  the  said  register  of  baptisms  so  kept 
as  aforesaid,  a  certain  false  entry  of  a  matter  relating  to  the  baptism  in 
the  said  church  of  a  certain  female  child  of  one  Augusta  Tebble,  called 
Ada  Augusta  Mary,  to  wit,  a  false  entry  that  the  surname  of  the  parents 
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Precedenti  of  the  said  child  then  was  Dodd,  whereas  the  surname  of  the  parents  of 
of  IndJdmenis.  ^^^  g^id  child  was  not  then  Dodd,  as  the  said  Jemima  Blackburn  then 
Indictment  for  ^^^  there  well  knew,  against  the  form  of  the  statute  in  such  case  made 
felony  in  cansing  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 

a  falM  entry      Crown  and  dignity, 
relating  to 
baptism  to  be 
inserted  in  a 
parish  register. 


No.  II. 

Indictment  for  forging  and  uttering  a  certificate  of  character  vnth  a  view 
to  be  appointed  a  constable  in  the  police  force  of  the  CUy  of  London. 

CENTRAL  Criminal  Court,  1    The  Jgrors  for  our  Lady  the  Queen, 
to  wit.  J      upon  their  oath  present,  that  here- 

tofore, and  before  the  committing  of  the  offence  hereafter  in  this  count 
mentioned,  a  certain  number  of  men  had  been  duly  appointed  to  be  a 
police  force  for  the  City  of  London  and  the  liberties  thereof  under  and 
in  pursuance  of  the  provisions  of  an  Act  made  and  passed  in  a  Session  of 
Parliament,  holden  in  the  2nd  and  3rd  years  of  the  reign  of  her 
present  Majesty  Queen  Victoria,  intituled  "  An  Act  for  regulating  the 
Police  in  the  City  of  London,''  and  that  one  James  Eraser  had  been 
appointed,  and  at  the  time  of  the  committing  the  offence  hereafter  in 
this  count  mentioned,  was  the  Commissioner  of  the  said  police  force  of 
the  City  of  London  and  the  liberties  thereof  under  and  in  pursuance  of 
the  said  Act ;  and  that  it  was  the  duty  of  the  said  James  Fraser,  as 
such  Commissioner  aforesaid,  from  time  to  time  to  appoint  fit  and  proper 
men,  and  men  of  good  character,  to  be  and  form  part  of  the  said  police 
force  of  the  said  City  of  London  and  the  liberties  thereof  and  to  be 
sworn  in  as  constables  for  preserving  the  peace,  and  preventing  robberies 
and    other   felonies,    and  apprehending  offenders  against  the  peace. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  one  Mark  Timony,  on  the  26th  day  of  April,  in  the  year  of  Our 
Lord  1864,  at  the  parish  of  Saint  Lawrence  Jewry,  in  the  city  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  well  knowing  the 
premises,  and  that  he,  the  said  Mark  Timony,  was  not  a  person  of  good 
character,  and  was  not  a  fit  and  proper  person  to  be  appointed  to  form 
part  of,  the  said  police  force  of  the  said  city  and  the  liberties  thereof, 
and  to  be  sworn  in  as  a  constable  for  preserving  the  peace,  and  preventing 
robberies  and  other  felonies,  and  apprehending  offenders  against  the 
peace,  and  intending  to  deceive  the  said  James  Fraser,  so  being  such 
Commissioner  as  aforesidd,  and  to  cause  him  to  believe  that  he,  the  said 
Mark  Timony,  was  a  person  of  good  character,  and  that  he,  the  said 
Mark  Timony,  had  been  in  the  service  of  one  George  Hookins  in  the 
capacity  of  porter,  and  that  the  conduct  of  the  said  Mark  Timony  had 
been  good  during  the  time  he  was  in  the  service  of  the  said  George 
Hookins,  and  that  he,  the  said  Mark  Timony,  was  a  fit  and  proper  person 
to  be  appointed  to  form  part  of  the  said  police  force  of  the  said  city  and 
the  liberties  thereof,  and  to  be  sworn  in  as  a  constable  for  preserving  the 
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peace,  and  preyenting  robberies  and  other  felonies,  and  apprehending    l^reoedeitts 
offenders  against  the  peace  as  aforesaid,  and  to  induce  the  said  James  ^  ^^^^cbnmta. 
Fraser  to  appoint  him,  the  said  Mark  Timony,  to  be  one  of  the  said  indictment  for 
poh'ce  force,  and  to  be  sworn  in  as  a  constable  as  aforesaid,  unlawfully,  forging  and 
wilfully,  falsely,  knowingly  and  maliciously  did  forge  and  counterfeit,  uttering  a 
and  cause  and  procure  to  be  forged  and  counterfeited,  a  certain  certificate  ^^^*?f*  ®f,u 
of  the  character  of  him,  the  said  Mark  Timony,  well  knowing  the  same  |^  ^^^  ^  y^ 
to  be  fake  and  untrue,  which  said  false,  forged,  and  counterfeited  certifi-  appointed  a 
cate  was  and  is  in  the  words  and  figures  following,  that  is  to  say :  ooiuuble  in  the 

"  Certificate  of  Character  from  the  Candidate's  last  Employer.         ^he  City  of 

«  26th  day  of  April,  1864.  ^^^^ 
^*  I,  G-eoi^e  Hookins,  do  hereby  declare  that  I  have  attentively  read 
the  annexed  examination  of  Mark  Timony,  and  I  have  no  reason  what* 
ever  to  question  its  accuracy,  and  that  the  said  Mark  Timony  has  lived 
with  me  in  the  capacity  of  porter,  &c,  from  October,  1862,  to  April, 
1864^  during  which  time  I  have  found  him  to  be  sober,  honest,  and  well- 
behaved  ;  and  I  consider  him,  from  his  uniformly  good  conduct,  general 
intelligence,  and  sound  health,  to  be  well  qualified  to  fill  the  situation  of 
constable  of  the  City  of  London  Police  Force,  and  recommend  him 
accordingly  to  the  Commissioner. 

**  The  said  Mark  Timony  was  not  recommended  to  me  by  any  one 
save  by  of  his  testimonial& 

'^  (Signature)    Geobgs  Hookins, 

*^  (Occupation)  Wine  and  Spirit  Merchant, 

"  (Residence)  Croydon." 

With  intent  then  and  there  in  so  doing  to  injure,  prejudice,  deceive 
and  defraud,  to  the  evil  example  of  all  other  persons  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore,  and  before  the  time  of  the  committing 
of  the  offence  hereafter  in  this  count  mentioned,  the  said  Mark  Timony 
had  applied  to  the  Commissioner  of  the  said  City  of  London  Police 
Force,  and  to  one  Joseph  Duddy,  one  of  the  inspectors  of  the  said  City 
of  London  Police  Force,  to  be  appointed  a  constable  of  the  said  police 
force,  and  at  the  time  of  the  committing  the  said  offence  hereafter  in  this 
count  mentioned  the  said  Mark  Timony  then  was  a  candidate  for  the 
situation  of  constable  of  the  said  police  force.    And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  before  the  said  Mark 
lemony  could  obtain  the  said  situation,  it  was  necessary  for  him,  the  said 
Mark  Timony,  to  obtain  and  to  produce  and  show  to  James  Fraser,  the 
Commissioner  of  the  said  police  force,  a  certificate  of  character  from  the 
last  employer  of  him,  the  said  Mark  Timony,  as  to  the  qualifications  and 
character  of  the  said  Mark  Timony,  and  as  to  his  fitness  for  the  situation 
of  constable  of  the  said  police  force.  And  the  jarors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Mark  Timony  heretofore, 
to  wit,  on  the  said  26th  day  of  April,  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  city  aforesaid*  and  within  the  jurisdiction  of  the  said 
court,  intending  by  false,  firaudulent  and  deceitful  representations  to 
procure  himself  to  be  appointed  to  the  said  situation  of  constable,  and  to 
obtain  the  pay  and  emoluments  of  the  said  office,  unlawfully,  fidsely, 
wilfuUy,  knowingly  and  deceitfully  did  make,  forge  and  counterfeit,  and 
cause  and  procure  to  be  made,  forged  and  counterfeited,  a  certain  writing 
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Pnudenit  and  certificate  to  the  likeness  and  similitude  of  and  as  and  for  a  genuine 
^  Jndictmenu,  -^^ting  of  and  under  the  hand  of  one  George  Hookins,  of  Croydon,  with 
Indictment  for  intent  in  so  doing  to  injure,  prejudice,  deceive  and  defraud,  which  said 
forging  and       forged  writing  and  certificate  is  as  follows,  that  is  to  saj  : 

«rtlflc5te  of  "  ^^^\fi^^^^  9f  Character  from  the  Candidate's  last  Employer. 

cbamcter  with  "26th  day  of  April,  1864. 

a  Tiew  to  be  aj^  George  Hookins,  do  hereby  declare  that  I  have  attentively  read 

coMtoble  in  the  *^®  annexed  examination  of  Mark  Timony,  and  have  no  reason  whatever 
police  force  of  to  question  its  accuracy,  and  that  the  said  Mark  Timony  has  lived  with 
the  City  of  me  in  the  capacity  of  porter,  &c.,  from  October,  1862,  to  April,  1864, 
London.  during  which  time  I  found  him  to  be  sober,  honest,  and  well-behaved, 

and  I  consider  him  from  his  uniformly  good  conduct,  general  intelligence, 
and  sound  health,  to  be  well  qualified  to  fill  the  situation  of  constable  of 
the  City  of  London  Police  Force,  and  recommend  him  accordingly  to  the 
Commissioner. 

"  The  said  Mark  Timony  was  not  recommended  to  me  by  any  one 
save  by  of  his  testimonials. 

«rSignature)  Geoboe  Hookins, 

'^  (Occupation)  Wine  and  Spirit  Merchant, 

"  (Residence)  Croydon." 

Against  the  peace  of  our  said  Lady  the  Queen,  her  Grown  and  dignity. 
Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  and  before  the  committing  of  the  offence 
hereafter  in  this  count  mentioned,  a  certain  number  of  men  had  been 
duly  appointed  to  be  a  police  force  for  the  City  of  London  and  the 
liberties  thereof,  under  and  in  pursuance  of  the  provisions  of  an  Act 
made  and  passed  in  a  Session  of  Parliament,  holden  in  the  2nd  and  8rd 
years  of  the  reign  of  her  present  Migesty  Queen  Victoria,  intituled 
"  An  Act  for  regulating  the  Police  in  the  City  of  London,"  and  that  one 
James  Fraser  had  been  appointed,  and  at  the  time  of  the  committing  the 
offence  hereafter  in  this  count  mentioned,  was  the  Commissioner  of  the 
said  police  force  of  the  City  of  London  and  the  liberties  thereof,  under 
and  in  pursuance  of  the  said  Act,  and  that  it  was  the  duty  of  the  said 
James  Fraser,  as  such  Commissioner  as  aforesaid,  from  time  to  time  to 
,  appoint  fit  and  proper  men,  and  men  of  good  character,  to  be  and  form 

part  of  the  said  police  force  of  the  said  City  of  London  and  the 
liberties  thereof,  and  to  be  sworn  in  as  constables  for  preserving  the  peace, 
and  preventing  robberies  and  other  felonies,  and  apprehending  ofienders 
against  the  peace.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Mark  Timony,  afterwards,  to  wit,  on  the 
]  1th  day  of  May,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
city  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  well  knowing 
the  premises,  and  that  he,  the  said  Mark  Timony,  was  not  a  person  of 
good  character,  and  was  not  a  fit  and  proper  person  to  be  appointed  to 
form  part  of  the  said  police  force  of  the  said  city  and  the  liberties 
thereof,  and  to  be  sworn  in  as  a  candidate  for  preserving  the  peace,  and 
preventing  robberies  and  other  felonies,  and  apprehending  offenders 
against  the  peace,  and  intending  to  deceive  the  said  James  Fraser,  so 
being  such  Commissioner  as  aforesaid,  and  to  cause  him  to  believe  that 
he,  the  said  Mark  Timony,  was  a  person  of  good  character,  and  that 
he,  the  said  Mark  Timony,  had  been  in  the  service  of  the  said  George 
Hookins  in  the  capacity  of  porter,  and  that  the  conduct  of  the  said  Mark 
Timony  had  been  good  during  the  time  he  was  in  the  service  of  the  said 
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George  Hookins,  and  that  he,  the  said  Mark  Timony,  was  a  fit  and     Precedmit 
proper  person  to  be  appointed  to  form  part  of  the  said  police  force  of  ^  Indie^nMii* 
the  said  city  and  the  liberties  thereof,  and  to  be  sworn  in  as  a  constable  xndiotmant  for 
for  preserving  the  peace,  and  preventing  robberies  and  other  felonies,  forging  and 
and  apprehending  offenders  against  the  peace  as  aforesaid,  and  to  indace  uttering  » 
the  said  James  Fraser.to  appoint  him,  the  said  Mark  Timony,  to  be  one  oertifioOeof 
of  the  said  police  force,  and  to  be  sworn  in  as  a  constable  as  aforesaid,  ^  "X^  ht 
a  certain  false,  forged,  and  coanterfeited  certificate  of  character  of  him,  appointed  a 
the  said  Mark  Timony,  unlawfully,  knowingly,  wilfully  and  deceitfully  constable  in  th» 
did  pronounce,  publish  and  utter  to  the  said  James  Fraser,  so  being  such  police  force  of 
Commissioner  as  aforesaid,  as  a  true  and  genuine  certificate  of  the  lo^ji^^o^ 
character  of  bim,  the  said  Mark  Timony,  and  which  said  false,  forged, 
and  counterfeited  certificate  was  and  is  in  the  words  and  figures  following, 
that  is  to  say : 

'^  Certificate  of  Character  from  the  Candidate's  last  Employer. 

**  26th  day  of  April,  1864. 
<*  I,  George  Hookins,  do  hereby  declare  that  I  have  attentively  read 
the  annexed  examination  of  Mark  Timony,  and  I  have  no  reason  what- 
ever to  question  its  accuracy,  and  that  the  said  Mark  Timony  has  lived 
with  me  in  the  capacity  of  porter,  &c.,  from  October,  1862,  to  April, 
1864,  during  which  time  I  found  him  to  be  sober,  honest,  and  well- 
behaved  ;  and  I  jsonsider  him,  from  his  uniformly  good  conduct,  general 
intelligence,  and  sound  health,  to  be  well  qualified  to  fill  the  situation  of 
constable  of  the  City  of  London  Police  Force,  and  recommend  him 
accordingly  to  the  Commissioner. 

''The  said  Mark  Timony  was  not  recommended  to  me  by  any  one  save 
by  his  testimonials. 

''(Signature)    Gbobge  Hookins, 

"  (Occupation)         Wine  and  Spirit  Merchant, 

"  (Residence)  Croydon ." 

With  intent  then  and  there  in  so  doing  to  injure,  prejudice,  deceive  and 
defraud,  he,  the  said  Mark  Timony,  at  the  time  he  so  pronounced, 
published  and  uttered  the  said  last-mentioned  false,  foiged  and  counter- 
feited certificate  as  aforesaid,  weU  knowing  the  same  to  be  falsely  forged 
and  counterfeited,  and  well  knowing  the  same  to  be  false  and  untrue,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Fourth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  before  the  time  of  the  committing 
of  the  offence  hereafter  in  this  count  mentioned,  the  said  Mark  Timony 
had  applied  to  the  Commissioner  of  the  said  City  of  London  Police  Force, 
and  to  the  said  Joseph  Buddy,  one  of  the  inspectors  of  the  City  of 
London  Police  Force,  as  aforesaid,  to  be  appointed  a  constable  of  the 
said  police  force,  and  at  the  time  of  the  committing  the  said  offence 
heretofore  in  this  count  mentioned,  the  said  Mark  Timony  then  was  a 
candidate  for  the  situation  of  constable  of  the  said  police  force.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
before  the  said  Mark  Timony  could  obtain  the  said  situation  it  was 
necessary  for  him,  the  said  Msu'k  Timony,  to  obtain  and  to  produce  and 
show  to  James  Fraser,  the  said  Commissioner  of  the  said  police  force, 
a  certificate  of  character  from  the  last  employer  of  him,  the  said  Mark 
Timony,  as  to  the  qualifications  and  character  of  the  said  Mark 
Timony,  and  as  to  his  fitness  for  the  situation  of  constable  of  the  said 
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Precedmu    police  force.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
0/  /MfiefnMitf.  further  present,  that  the  said  Mark  Timony,  heretofore,  to  wit,  on  the 

iDdwtmratfbr  ^^  ^^^^  ^^^  ^^  ^^^'  ^^  ^^^  ^^^  aforesaid,  at  the  parish  aforesaid, 

forging  and       ^^  ^he  citj  aforesaid,  and  within  the  jarisdiction  of  the  said  court, 

ntteringa         intended  by  false,  fraudulent  and  deceitful  representations  to  procure 

oertifieate  of      himself  to  be  appointed  to  the  said  situation  of  constable,  and  to  obtain 

a 'dew^  be      ^^^  ^^  ^^^  emoluments  of  the  said  office  a  certain  false,  forged  and 

appointed  a       counterfeited  writing  and  certificate  to  the  likeness  and  similitude  of 

eoneuble  in  the  and  as  and  for  a  genuine  writing  of  and  under  the  hand  of  the  said 

police  force  of    George  Hookins,    of   Croydon,  unlawfully,  knowingly,  wilfully  and 

^ndon[  deceitfully  did  pronounce,  publish  and  utter  to  the  said  James  Fraser,  so 

being  such  Commissioner  as  aforesaid,  as  a  true  and  genuine  certificate  of 

the  character  of  him,  the  s^d  Mark  Timony,  which  said  false,  forged  and 

counterfeited  certificate  was  and  is  in  the  words  and  figures  following, 

that  is  to  say: 

'^  Certificate  of  Character  from  the  Candidate's  last  Employer. 

«  26th  day  of  April,  1864. 
'<  I,  George  Hookins,  do  hereby  declare  that  I  have  attentively  read 
the  annexed  examination  of  Mark  Timony,  and  I  have  no  reason  what- 
ever to  question  its  accuracy,  and  that  the  said  Mark  Hmony  has  lived 
with  me  in  the  capacity  of  porter,  &c.,  from  October,  1862,  to  April, 
1H64,  during  which  time  I  found  him  to  be  sober,  honest,  and  well- 
behaved;  and  I  consider  him,  from  his  uniformly  good  conduct,  general 
intelligence,  and  sound  health,  to  be  well  qualified  to  fill  the  situation  of 
constable  of  the  City  of  London  Police  Force,  and  recommend  him 
accordingly  to  the  Commissioner. 

"  The  said  Mark  Timony  was  not  recommended  to  me  by  any  one  save 
by  of  his  testimonials. 

'<  (Signature)    Gborob  Hookins, 

'^  (Occupation)        Wine  and  Spirit  Merchant, 

**  (Residence)  Croydon." 

With  intent  then  and  there  in  so  doing  to  injure,  prejudice,  deceive  and 
defraud,  he,  the  said  Mark  Timony,  at  the  time  he  so  pronounced, 
published  and  uttered  the  said  last-mentioned  false,  forged  and  counter- 
feited certificate  as  aforesaid,  well  knowing  the  same  to  be  forged  and 
counterfeited,  and  well  knowing  the  same  to  be  false  and  untrue,  against 
the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 
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STATUTES   AND   PARTS  OF  STATUTES 

AFFECTING  THE  CBIMINAL  LAW,  PASSED   IN  THE   SESSION  OF 

PARLIAMENT   OF    1884. 


CHAIN  CABLES  AND  ANCHORS  ACT. 

27  &  28  Vict.  cap.  27. 

An  Act  for  regulating  the  Proving  and  SaU  of  Chain   Cables  and 
Anchors. — [23rd  June  1864.] 

Sect.  12.  K  any  person  shall  stamp  or  assist  in  stamping  anj  chain  cable  Penoiis  eom- 
or  anchor  with  the  stamp  of  any  tester,  or  with  a  stamp  or  mark  purport-  "S!'^°^  T^^^i 
ing  to  be  the  stamp  of  any  tester,  without  the  authority  of  the  tester  ^^^y  ^  ^ 
whose  stamp  shall  have  been  so  used  or  counterfeited,  or  with  any  other  mudsniMiior. 
stamp  or  mark,  for  the  purpose  or  with  the  intention  of  passing  such 
chain  cable  or  anchor,  or  of  allowing  or  assisting  in  the  same  being 
passed  as  a  chain  cable  or  anchor  duly  tested  and  stamped  under  the 
powers  of  this  act,  or  if  any  person,  knowing  any  such  chain  cable  or 
anchor  to  have  been  so  wrongfully  marked  or  stamped  as  aforesaid,  shall 
sell  the  same,  or  shall  deliver  the  same  to  any  person  to  be  taken  or  used 
as  part  of  the  equipment  of  any  vessel,  or  if  any  person  shall  write  out 
and  deliver  to  any  person  any  certificate  or  document  purporting  to  be  a 
certificate  under  this  act,  that  any  chain  cable  or  anchor  has  been  tested 
and  stamped  under  the  provisions  of  this  act,  knowing  that  the  chain 
cable  or  anchor  referred  to  in  such  certificate  or  document  had  not  been 
so  tested  or  stamped,  every  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  or  in  Scotland  of  an  offence,  and  for  every  such  mis- 
demeanor or  offence  shall  be  liable,  in  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement 

13.  No  maker  of,  or  dealer  in,  chain  cables  or  anchors,  shipowner,  Act  not  to 
or  other  person,  shall  by  reason  of  this  act,  or  of  anything  done  there-  nliarve  maken 
under,  be  relieved  from  any  responsibility  in  respect  of  any  chain  cable  ^^.J^"^^' 
or  anchor  made,  sold  or  used  by  him  to  which,  but  for  this  act,  he  would  "  *  ^' 
have  been  subject. 

14.  Nothing  in  this  act  shall  affect  any  contracts  which  may  be  Aetnottoaflbet 
made  by  the  Lords  Commissioners  of  the  Admiralty  for  the  supply  of  adminaty 
any  chain  cables  or  anchors  to  any  of  Her  Migesty 's  dockyards  or  for  the  <'<'>>^'*<'^ 

use  of  any  of  Her  Miyesty's  ships. 
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INSANE  PRISONERS  ACT  AMENDMENT  ACJT. 

27  &  28  Vict.  cap.  29. 

An  Ad  to  amend  the  Act  Third  and  Fourth  Victoria^  Chapter  Fifty* 
four^  for  making  Jurther  Provision  for  the  Confinement  and  Main* 
tenance  of  Insane  Prisoners, — [2drd  June  1864.] 

WHEREAS  it  is  expedient  to  amend  an  act  passed  in  the  session  of 
the  third  and  fourth  years  of  Her  Mfgest/s  reign,  chapter  fi^- 
four,  intituled  ^*  An  Act  for  making  further  Provision  for  the  Confine- 
ment and  Maintenance  of  Insane  Prisoners:''    be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords   spiritual    and    temporal,  and    Commons,    in    the   present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 
Saot.!  of  recited      Sect.  1.  The  first  section  of  the  said  act  of  the  third  and  fourth  years 
act  repealed,      of  Her  Majesty's  reign,  chapter  fifty-four,  is  hereby  repealed. 
Priaonen  2*  ^f  Any  person  while  imprisoned  in  any  prison  or  other  place  of 

becoming  confinement  under  any  sentence  of  transportation,  penal  servitude,  or 

insane,  power  to  imprisonment,  or  under  a  charge  of  any  offence,  or  for  not  finding  bail 
two  juaticea  to  ^^^  ^  behaviour  or  to  keep  the  peace,  or  to  answer  a  criminal  charge, 
medical  aid,  Or  in  consequence  of  any  summary  conviction  or  order  by  any  justice  or 
respecting  aadi  justices  of  the  peace,  or  under  any  other  than  civil  process,  shall  appear 
Inaanity—If  ^q  be  insane,  it  shall  be  lawful,  if  such  person  is  confined  in  a  prison  to 
iMtioM  ud  which  visiting  justices  are  appointed,  for  two  or  more  of  the  visiting 
iuch  medical  justices  of  such  prison,  or  if  such  person  is  in  any  other  place  of  con- 
aid  that  pri-  finement*  for  two  or  more  justices  of  the  peace  of  the  county,  city, 
Boner  is  insane,  borough,  or  place  in  which  such  place  of  confinement  is  situate,  and  such 
'tS'maTffant  ^"iting  or  other  justices  are  hereby  required  to  call  to  their  assistance 
warrant  for  ^^0  physicians  or  surgeons,  or  one  physician  and  one  surgeon,  duly 
remoTal  of  registered  as  such  respectively  under  the  provisions  of  an  act  passed  in 
prisoner  to  a  t^e  session  of  the  twenty-first  and  twenty-second  years  of  Her  Majesty's 
— u'secretaS  '^^^»  chapter  ninety,  and  to  be  selected  by  them  for  that  purpose,  and 
of  state  hiM  to  inquire  with  their  aid  as  to  the  insanity  of  such  person,  and  if  it  shall 
reason  to  beliere  be  duly  certified  by  such  justices  or  any  two  of  them,  and  such  physicians 
prisoner  sen-  Qf  surgeons,  or  such  physician  and  surgeon,  that  such  person  is  insane, 
t*°N?hi8ane^?  ^°®  °^  ^^^  Majesty's  principal  Secretaries  of  State  may,  upon  receipt  of 
may  desire  8uch  certificate,  if  he  shall  think  fit,  direct  by  warrant  under  his  hand 
medical  aid  to  that  such  person  shall  be  removed  to  such  lunatic  asylum  or  other  proper 
inquire  into  the  receptacle  for  insane  persons  as  the  said  Secretary  of  State  may  judge 
same— If  proper  and  appoint ;  and  if  at  any  time  it  shall  be  made  to  appear  to  one 

warda  pxt>-  "  of  Her  Majesty's  principal  Secretaries  of  State  that  there  is  good  reason 
Dounoed  sane  to  believe  that  any  prisoner  in  confinement  under  sentence  of  death  is 
bow  to  be  dealt  ti^en  insane,  either  by  means  of  a  certificate  in  writing  to  that  effect  in 
^^'  the  form  given  in  schedule  A.  transmitted  to  him  by  two  or  more  of  the 

visiting  justices  of  the  prison  in  which  such  prisoner  under  sentence  of 
death  is  confined,  or  by  any  other  means  whatsoever,  such  Secretary  of 
State  shall  appoint  two  or  more  physicians  or  surgeons,  duly  registered 
as  aforesaid,  to  inquire  as  to  the  insanity  of  such  prisoner ;  and  if  on 
such  inquiry  the  prisoner  shall  be  found  to  be  then  insane,  the  fact  shall 
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be  certified  in  writing  by  such  persons  to  the  said  Secretary  of  State,  and  27  &  28  Vict. 
on  the  receipt  of  such  certificate  the  said  Secretary  of  State  shall  direct  by      *Jap^9. 
warrant  under  his  hand  that  such  prisoner  shall  be  removed  to  such        /ngane 
lunatic  asylum  or  other  proper  receptacle  for  insane  prisoners  as  afore-  Pruonera  Act 
said;  and  every  person  so  removed  under  this  Act,  or  already  removed    Amendmetu 
and  in  custody  under  any  former  Act  relating  to  insane  prisoners  not         ^^' 
under  civil  process,  shall  remain  in  confinement  in  such  asylum  or  other 
proper  receptacle  as  aforesaid,  or  in  any  other  lunatic  asylum  or  other 
proper  receptacle  to  which  such  person  may  be  removed  by  any  like 
warrant  which  the  Secretary  of  State  is  hei*eby  empowered  to  issue,  if  he 
shall  think  fit,  until  it  shall  be  duly  certified  to  the  said  Secretary  of  State 
by  two  physicians  or  surgeons,  or  one  physician  and  one  surgeon,  duly 
registered  as  aforesaid,  that  such  person  is  sane,  and  upon  the  receipt  of 
such  last  mentioned  certificate  the  said  Secretary  of  State  is  hereby 
authorised  to  issue  a  warrant  under  his  hand  directing,  if  the  period  of 
imprisonment  or  custody  of  such  person  shall  have  expired,  that  he  or 
she  shall  be  discharged,  or  if  such  person  shall  still  remain  subject  to  be 
continued  in  custody,  that  he  or  she  shall  be  removed  to  any  prison 
or  other  place  of  confinement  in  which  he  or  she  may  be   lawfully 
confined,  to  undergo  his  sentence  of  death  or  other  sentence,  or,  if  not 
under  sentence,  to  be  dealt  with  according  to  law  as  if  no  such  warrant 
for  his  removal  to  a  lunatic  asylum  had  been  issued:  provided,  that 
nothing  in  this  Act  contained  shall  be  construed  to  repeal  the  thirty- 
eighth  section  of  the  Act  of  the  sixteenth  and  seventeenth  years  of  her 
Majesty's  reign,  chapter  ninety-six,  or  any  part  thereof. 

3.  All  prisons  which  now  are  or  may  hereafter  be  placed  under  the  PHbods  placed 
government  of  the  directors  of  convict  prisons,  by  virtue  of  the  Act  of  ""^®''  ^.'*^^"" 
the  thirteenth  and  fourteenth  years  of  Her   Majesty's  reign,  chapter  p^^nsTo  be 
thirty-nine,  or  of  any  other  Act  now  in  force  or  which  may  hereafter  be  deemed  prisons 
passed,  shall  for  the  purposes  of  this  Act  be  deemed  to  be  prisons  to  to  j^hicb 
which  visiting  justices  are  appointed,  and  the  said  directors  shall  be  ^'"'*"8  J^^^JP** 
deemed  the  visiting  justices  thereof,  and  the  duties  and  powers  herein-  and^'irectora* 
before  imposed  upon  and  given  to  any  two  or  more  of  such  visiting  to  be  deemed 
justices  shall  and  may  be  performed  and  exercised  by  any  one  or  more  the  visiting 

of  such  directors-  justices. 

4.  All  the  provisions  of  the  first-mentioned  Act  which  are  not  hereby  Provisions  of 
repealed,  and  all  the  provisions  of  an  Act  passed  in  the  session  of  the  ^  v,*  ^'^'' 
twenty-third  and  twenty-fourth  years  of  Her  Majesty's  reign,  intituled  herebV°repeaIed 
'^  An  Act  to  make  better  Provision  for  the  Custody  and  Care  of  Criminal  and  of  23  &  24 
Lunatics,"  shall  apply  to  lunatics  removed  under  this  Act  in  all  respects  ^^^*  ^  75, 

as  if  they  had  been  removed  under  the  first  section  of  the  first-mentioned  JJ*^^^f  ^ 
Act,  and  as  if  the  asylum  to  which  they  were  removed  under  this  Act 
were  any  asylum  for  criminal  lunatics  to  which  the  provisions  of  the  said 
Act  of  the  twenty- third  and  twenty-fourth  years  of  Her  Majesty's  reign 
were  applicable. 

5.  Where  any  order  shall  have  been  or  shall  hereafter  be  made  upon  The  charge  and 
the  guardians  of  any  union  formed  under  the  provisions  of  the  Act  fourth  maintenance  of 
and  fifth  William  the  Fourth,  chapter  seventy-six,  for  the  payment  of  ["**brb?JiTr" 
money  under  section  two  of  the  said  first-mentioned  Act,  the  amount  the  common 
which  shall  be  paid  under  such  order  shall  be  charged  by  the  guardians  fond  of  t])e 
upon  the  common  fund  of  the  union,  and  not  to  the  account  of  any  parish  °"*^°' 
therein :  and  the  power  given  to  the  justices  to  order  the  seizure  and 

sale  of  the  goods  and  chattels,  or  the  receipt  of  the  rents  of  the  lands  or 
tenements,  of  any  insane  person   therein   referred  to,   shall   cease  as 
VOL.  X.  b 
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27  &  28  Vict,  regards  the  overseers,  but  shall  apply  to  the  guardians  of  the  onion  who 

^^IL^'       ^^^^  ^^^^  incurred  any  expenses  under  any  such  order  of  justices  as 

Insane        aforesaid. 

Pruoners  Act      o.  So  much  of  Section  five  of  the  said  first-mentioned  Act  as  enables 

Amv^dmeHt    the  overseers  of  any  parish  in  a  onion  to  appeal  against  an  order  of 

^^'        justices  adjudicating  as  to  the  settlement  of  any  insane  person  is  hereby 

So  much  of       '^Pf*!?.^-.    , 

section  5  of  ?•  This  Act  shall  extend  to  England  and  Wales  only. 

3  &  4  Vict. 

c.54,aiien»ble8  SCHEOTLR  (A.) 

overseera  to  ^      ^ 

appeal,  repealed,      ^^  ^^.^^^  visiting  j  ustices  of  hereby 

Extent  of  act.    certify  under  our  hands  that  we  believe  a  prisoner  in 

the  said  prison  of  under  sentence  of  death,  to  be  now 

insane. 


PENAL  SERVITUDE   ACTS  AMENDMENT  ACT. 

27  &  28  ViOT.  CAP.  47. 

An  Act  to  amend  the  Penal  Servitude  ^cto.— [25th  July  1864.] 

16  &  17  Vict   TX7HEREAS  two  Acts  were  passed,  the  one  chapter  ninety-nine  in  the 

e.  99— 20  &  21    ff      session  of  the  sixteenth  and  seventeenth  years  of  the  reign  of  Her 

'^^'  ^    '         present  Majesty,  and  the  other   chapter  three  in  the  session  of  the 

twentieth  and  twenty-first  years  of  the  same  reij^n,  having  for  their 

object  the  substitution  of  other  punishments  in  lieu  of  transportation  : 

and  whereas  it  is  expedient  to  amend  the  said  Acts:   Be  it  enacted  by 

the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 

of  the   Lords  spiritual  and  temporal,  nnd  Commons,  in  this  present 

Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

Short  titles.  Sect  1.  This  Act  shall  be  construed  as  one  with  the  above-mentioned 

Acts,  and  the  said  Acts,  together  with  this  Act,  may  be  cited  for  all 

purposes  as  The  Penal  Servitude  Acts,  1853,  1867,  and  1864.  and  each 

of  the  said  Acts  may  be  cited  as  the  Penal  Servitude  Act  of  the  year  in 

which  it  was  passed. 

Sentences  of  Penal  Servitude, 

Length  of  2.  No  person  shall  be  sentenced  to  penal  servitude  in  respect  to  any 

sentences  of  ofl^ence  committed  after  the  passing  of  this  Act  for  a  period  of  less  than 
pena  servi  a  ••  ^^^  years,  and  where  under  any  Act  now  in  force  a  period  of  less  than 
fi\&  years  is  the  utmost  sentence  of  penal  servitude  that  can  be  awarded, 
a  period  of  five  years  shall,  in  respect  to  any  ofience  committed  after  the 
passing  of  this  Act,  in  such  Act  be  substituted  for  the  less  period ;  and 
where  under  any  Act  now  in  force  a  period  of  either  less  or  more  than 
fi'VQ  years  may  be  awarded  as  a  sentence  of  penal  servitude,  the  least 
sentence  of  penal  servitude  that  can  be  awarded  under  that  Act  shall,  io 
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respect  to  any  offence  committed  after  the  passing  of  this  Act,  be  a  period  27  &  28  Vict. 
of  five  years;  and  where  any  person  shall  on  indictment  be  convicted  of     ^^^'  ^^; 
any  crime  or  offence  punishable  with  penal  servitude,  after  having  been        p^^ 
previously  convicted  of  felony,  or,  in  Scotland,  of  any  crime  (whether  Servitwie  Acu 
such  previous  conviction  shall  have  taken  place  upon  an  indictment  or    Amendment 
under  the  provisions  of  the  Act  passed  in  the  eighteenth  and  nineteenth         ^^ 
of  Victoria,  chapter  one  hundred  and  twenty-six,)  the  least  sentence  of 
penal  servitude  that  can  be  awarded  in  such  case  shall  be  a  period  of 
seven  years. 

Convict  Prisons. 

8.  One  of  Her  Majesty's  principal  secretaries  of  state  in  Great  Britain,  Punbkment  of 
and  the  Lord  Lieutenant  or  other  chief  governor  in  Ireland,  may,  by  oStnc^  in 
warrant  under  his  hand  and  seal,  empower  any  two  or  more  justices  of  ^°^'*''  pnaons. 
the  peace,  to  be  named  in  such  warrant,  acting  for  any  county  in  which 
a  prison  for  the  reception  of  convicts  under  sentence  of  penal  servitude 
is  situate,  to  order,  from  time  to  time,  the  infliction  of  corporal  punish- 
ment on  any  convict  confined  in  such  prison,  for  an  offence  committed  by 
such  convict  in  such  prison,  and  against  the  discipline  thereof;  and  any 
two  or  more  justices  of  the  peace  thus  empowered  shall  have  the  same 
power  of  adjudicating  on  such  offences,  and  of  ordering  the  infliction  of 
such  punishment,  to  be  exercised  under  the  same  conditions  as  one  of  the 
directors  of  convict  prisons  would  have,  and  no  greater. 

Licences. 

4.  A  licence  granted  under  the  said  Penal  Servitude  Acts,  or  any  of  Forfeiture  of 
them,  may  be  in  the  form  set  forth  in  schedule  (A.)  to  this  act  annexed,  lio«nce. 
and  may  be  written,  printed,  or  lithographed.  If  any  holder  of  a  licence 
granted  in  the  form  set  forth  in  the  said  schedule  (A.)  is  convicted, 
either  by  the  verdict  of  a  jury,  or  upon  his  own  confession,  of  any  offence 
for  which  he  is  indicted,  his  Ucence  shall  be  forthwith  forfeited  by  virtue 
of  such  conviction;  or  if  any  holder  of  a  licence  granted  under  the  said 
Penal  Servitude  Acts,  or  any  of  them,  who  shall  be  at  large  in  the 
United  Kingdom,  shall,  unless  prevented  by  illness  or  other  unavoidable 
cause,  fail  to  report  himself  personally,  if  in  Great  Britain  to  the  chief 
police  station  of  the  borough  or  police  division,  and  if  in  L*eland  to  the 
constabulary  station  of  the  locality,  to  which  he  may  go  within  three 
days  after  his  arrival  therein,  and  being  a  male  subsequently  once  in 
each  month,  at  such  time  and  place,  in  such  manner,  and  to  such  person 
as  the  chief  officer  of  the  constabulary  force  to  which  such  station 
belongs  shall  appoint,  or  shall  change  his  residence  from  one  police 
district  to  another  without  having  previously  notified  the  same  to  the 
police  or  constabulary  station  to  which  he  last  reported  himself,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  may  be  summarily  convicted 
thereof  and  his  licence  shall  be  forthwith  forfeited  by  virtue  of  such 
conviction,  but  he  shall  not  be  liable  to  any  other  punishment  by  virtue 
of  such  conviction. 

6.  If  any  holder  of  a  licence  granted  in  the  form  set  forth  in  the  said  OflfiBnow  bj 
schedule  (A.): —  hxA^tm  of 

1.  Fails  to  produce  his  licence  when  required  to  do  so  by  any  judge,  "^°^ 
justice  of  the  peace,  sheriff,  sheriff  substitute,  police  or  other 
magistrate,  before  whom  he  may  he  brought  charged  with  any 
offence,  or  by  any  constable  or  officer  of  the  police  in  whose 

b  2 
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27  &  28  Vict. 
CAP.  47. 
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Amendment 

Act, 
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licence  without 
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punishment 
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summarily 
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forward  certi- 
ficate to 
secretary  of 
state  or  Lord 
Lieutenant  of 
Ireland. 

Effect  of 
forfeiture  or 
revocation  of 
licence. 


custody  he  may  be,  and  also  fails  to  make  any  reasonable  ezcase 

why  he  does  not  produce  the  same ;  or 
2.  Breaks  any  of  the  other  conditions  of  his  licence  by  an  act  that  is 

not  of  itself  punishable  either  upon  indictment  or  upon  sammary 

conviction : 
He   shall   be   deemed  guilty  of  an  offence  punishable  summarily   by 
imprisonment  for  any  period   not  exceeding  three  months,  with   or 
without  hard  labour. 

6.  Any  constable  or  police  officer  may,  without  warrant,  take  into 
custody  any  holder  of  such  a  licence  whom  he  may  reasonably  suspect  of 
having  committed  any  offence,  or  having  broken  any  of  the  conditions  of 
his  licence,  and  may  detain  him  in  custody  until  he  can  be  taken  before 
a  justice  of  the  peace  or  other  competent  magistrate,  and  dealt  with 
according  to  law. 

7.  In  England  and  Ireland  any  offence  under  this  Act  punishable 
summarily  may  be  prosecuted  summarily  before  two  or  more  justices ; 
as  to  England,  in  manner  directed  by  an  Act  passed  in  the  session  holden 
in  the  eleventh  and  twelfth  years  of  the  reign  of  Her  Majesty  Queen  Vic- 
toria, chapter  forty-three,  intituled  "  An  Act  to  facilitate  the  Performance 
of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions  within  England 
and  Wales  with  respect  to  Summary  Convictions  and  Orders,"  or  any  Act 
amending  the  same :  and  as  to  Ireland,  in  manner  directed  by  the  Act 
passed  in  the  session  holden  in  the  fourteenth  and  fifteenth  years  of  the 
reign  of  Her  Majesty  Queen  Victoria,  chapter  ninety-three,  intituled 
'*  An  Act  to  consolidate  and  amend  the  Acts  regulating  the  Proceedings 
of  Petty  Sessions,  and  the  duties  of  Justices  of  the  Peace  out  of  Quarter 
Sessions  in  Ireland,"  or  any  Act  amending  the  same. 

In  Scotland  any  offence  under  this  Act  punishable  summarily  may  be 
prosecuted  upon  summary  conviction  at  the  instance  of  the  procurator 
fiscal  before  any  sheriff  or  sheriff  substitute,  or  before  any  two  justices 
of  the  county,  or  before  the  magistrates  or  any  police  magistrate  of  the 
burgh  in  which  the  offence  is  committed. 

8.  Where  any  holder  of  a  licence  granted  in  the  form  set  forth  in  the 
said  schedule  (A.)  is  convicted  of  an  offence  punishable  summarily  under 
this  or  any  other  Act,  the  justices,  sheriff,  sheriff  substitute,  or  other 
magistrate  convicting  the  prisoner  shall  without  delay  forward  by  post  a 
certificate  in  the  form  given  in  schedule  (B.)  to  this  Act  annexed,  if  in 
England  or  Scotland  to  one  of  Her  Majesty's  principal  secretaries  of 
state,  if  in  Ireland  to  the  Lord  Lieutenant  or  other  chief  governor  of 
Ireland,  and  thereupon  the  licence  of  the  said  holder  may  be  revoked  in 
manner  provided  by  the  said  Penal  Servitude  Acts. 

9.  Where  any  licence  granted  in  the  form  set  forth  in  the  said 
schedule  (A.)  is  forfeited  by  a  conviction  of  any  indictable  offence,  or  is 
revoked  in  pursuance  of  a  summary  conviction  under  this  Act  or  any 
other  Act  of  Parliament,  the  person  whose  licence  is  forfeited  or  revoked 
shall,  after  undergoing  any  other  punishment  to  which  he  may  be 
sentenced  for  the  offence  in  consequence  of  which  his  licence  is  forfeited 
or  revoked,  further  undergo  a  term  of  penal  servitude  equal  to  the  portion 
of  his  term  of  penal  servitude  that  remained  unexpired  at  the  time  of  his 
licence  being  granted,  and  shall,  for  the  purpose  of  his  undergoing  such 
last-mentioned  punishment,  be  removed  from  the  prison  of  any  county, 
borough,  or  place  in  which  he  may  be  confined,  to  any  prison  in  which 
convicts  under  sentence  of  penal  servitude  may  lawfully  be  confined,  by 
warrant  under  the  hand  and  seal  of  any  justice  of  the  peace  of  the  said 
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county,  boroQgh,  or  place,  and  shall  be  liable  to  be  there  dealt  with  in  27  &  28  Vicr. 
all  respects  as  if  such  term  of  penal  servitude  had  formed  part  of  his      cafv47. 
original  sentence.  P^h^/ 

10.  Provided  always,  that  it  shall  be  lawful  for  Her  Miyestj,  or  for  Servitude  Acts 
the  Lord  Lieutenant  or  other  chief  governor  in  Ireland,  whenever  they  Amtndmmu 
shall  respectively  think  fit,  to  grant  from  time  to  time  to  convicts  under  ^^ 
sentence  of  penal  servitude,  licences  in  any  other  form  different  from  Licences  m»T 
that  set  forth  in  schedule  (A.),  which  they  may  respectively  consider  it  be  granted  in 
expedient  to  adopt,  and  containing  other  and  different  conditions  ;  and  form  diffsring 
such  last-mentioned  licences  shfdl  be  revocable  at  pleasure  by  the  ^^^V?  > 
authority  by  which  they  were  granted ;  but  no  holder  of  such  last-  ^ 

mentioned  licence  shall  be  deemed  guilty  of  an  offence  punishable  upon 
sumn^iary  conviction  merely  by  reason  of  the  breach  of  the  conditions  of 
the  said  last-mentioned  licences,  or  any  of  them. 

SCHEDULES. 


SOH£DUL£  (A.) 

Order  of  Licence  to  a  Convict  made  under  the  Statute, 

Whitehall, 
day  of  18 

Her  M^esty  is  graciously  pleased  to  grant  to 
who  was  convicted  of  at  the 

for  the  on  the 

and  was  then  and  there  sentenced  to  be  kept  in  penal  servitude  for  the 
term  of  and  is  now  confined  in  the 

her  royal  licence  to  be  at  large  from  the  day 
of  his  liberation  under  this  order  during  the  remaining  portion  of  his 
said  term  of  penal  servitude,  unless  the  said 

shall  before  the  expiration  of  the  said  term  be  convicted  of  some 
indictable  offence  within  the  United  Kingdom,  in  which  case  such 
licence  will  be  immediately  forfeited  by  law,  or  unless  it  shall  please 
Her  Majesty  sooner  to  revoke  or  alter  such  licence. 

This  licence  is  given  subject  to  the  conditions  endorsed  upon  the  same, 
upon  the  breach  of  any  of  which  it  will  be  liable  to  be  revoked,  whether 
such  breach  is  followed  by  a  conviction  or  not. 

And  Her  Majesty  hereby  orders  that  the  said 
be  set  at  liberty  within  thirty  days  from  the  date  of  this  order. 

Given  under  my  hand  and  seal 

Condition$, 

1.  The  holder  shall  preserve  his  licence  and  produce  it  when  called 
upon  to  do  so  by  a  magistrate  or  police  officer. 

2.  He  shall  abstain  from  any  violation  of  the  law. 

3.  He  shall  not  habitually  associate  with  notoriously  bad  characters, 
such  as  reputed  thieves  and  prostitutes. 

4.  He  shall  not  lead  an  idle  and  dissolute  life,  without  visible  means 
of  obtaining  an  honest  livelihood. 
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S7  &  28  Vict.      If  his  licence  is  forfeited  or  revoked  in  consequence  of  a  conviction  of 

^^ZlI^*      any  offence,  he  will  be  liable  to  undergo  a  term  of  penal  servitude  equal 

p^^        to  the  portion  of  his  term  of  years  which 

Serviuide  Aou  remained  unexpired  when  his  licence  was  granted^  viz.,  the  term  of 

AmendmmU  years. 

AcL 


Schedule  (B.) 

Form  of  Certificaie  of  ConvicHon  of  Holder  of  Licence. 

I  do  hereby  certify  that  A.  B.<,  the  holder  of  a  licence  under  the  Penal 
Servitude  Act,  was  on  the  day  of  in  the 

year  duly  convicted  by  of  the  offence 

of  and  sentenced  to 

CD., 

Clerk  to  the  Justices. 


NAVAL  AND  VICTUALLING  STORES  ACT. 


27  &  28  Vict.  cap.  91. 


SbDit  title. 


Extent  of  act. 

loterpretation 
of  terms. 


25  &  26  Vict. 
c.  64,  repealed 
as  to  future 
ofiences. 


An  Act  for  the  more  effectual  Protection  of  Her  Majest^s  Naval  and 
VictualUng  5^e«.— [29th  July  1864.] 

BE  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  :— 

Sect.  1.  This  act  may  be  cited  as  The  Naval  and  Victualling  Stores 
Act,  1864. 

2.  This  act  shall  not  extend  to  Scotland  or  Ireland. 

3.  In  this  act — 

The  term  **'  the  Admiralty  "  means  the  Lord  High  Admiral  of  the 

United  Kingdom,  or  the  commissioners  for  executing  the  o£B[ce  of 

Lord  High  Admiral : 
The  term  ** dealer  in  marine  stores'*  means  a  person  bound  to 

conform  to  the   regulations  of  The   Merchant   Shipping  Act, 

1854,  section  four  hundred  and  eighty  : 
The  term  *'  dealer  in  old  metals  "  has  the  same  meaning  as  in  The 

Old  Metal  Dealers  Act,  1861 : 
The  term  '*in  Her  Majesty's  service,"  when  applied  to  persons, 

applies  abo  to  persons  in  the  emplo3rment  of  the  Admiralty : 
The  term  ^'  stores  **  includes  any  single  store  or  article. 

4.  The  Naval  and  Victualling  Stores  Act,  1862,  is  hereby  repealed; 
but  this  repeal  or  anything  in  this  Act  shall  not  apply  to  or  in  respect  of 


APPENDIX.  XV 

any  offence,  act,  or  thing  committed  or  done  before  the  passing  of  this  27  &  28  Vict, 

Act.  CAP^l. 

5.  The  marks  described  in  the  schedule  to  this  Act  may  be  applied  in  or  Naval  and 
on  Her  Majesty's  naval  and  victualling  stores  to  denote  Her  Majesty's  VictuaUing 
property  in  stores  so  marked.  Sioret  Act 

It  shall  be  lawful  for  the  Admiralty,  their  contractors,  officers,  and  ^  ^. 
workmen,  to  apply  the  said  marks  or  any  of  them  in  or  on  any  such  schedule 
stores,  as  are  described  in  the  said  schedule*  appropriated 

If  any  person,  without  lawful  authority  (proof  of  which  authority  shall  for  Her  ^ 
lie  on  the  party  accused),  applies  any  of  the  said  marks  in  or  on  any  ^?*^^*^?^*' 
such  stores  he  shall  be  guilty  of  a  misdemeanour,  and  shall  be  liable  to  ^^|^      "'^ 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  Imitetion  a 

hard  labour.  miademeanoar. 

6.  If  any  person,  with  intent  to  conceal  Her  Majesty's  property  in  any  Obliteration, 
naval  or  victualling  stores,  takes  out,  destroys,  or  obliterates,  wholly  or  ^'^^^  '^^^^  ^ 
in  part,  any  such  mark  as  aforesaid,  he  shall  be  guilty  of  felony,  and  ii";^.*, 
shall  be  liable,   in  the  discretion  of  the  court,  to  be  kept  in  penal  property, 
servitude  for  any  term  not  exceeding  four  years,  or  to  be  imprisoned  for  felooj. 

any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

7.  If  any  person,  without  lawful  authority  (proof  of  which  anthority  Knowinglj 
shall  lie  on  the  party  accused),  receives,   possesses,  keeps,  sells,  or  ^^^IjJ?^*  ^' 
delivers  any  naval  or  victualling    stores    bearing  any  such  mark  »*  ^JJ^^^^^^^^  * 
aforesaid,  knowing  them  to  bear  such  mark,  he  shall  be  guilty  of  a 
misdemeanour,  and  shall  be  liable  to  be  imprisoned  for  -any  term  not 
exceeding  one  year,  with  or  without  hard  labour. 

8.  Where  the  person  charged  with  such  a  misdemeanour  as  last  Knowledge  of 
aforesaid  was  at  the  time  at  which  the  offence  is  charged  to  have  been  storra  being 
committed  a  dealer  in  marine  stores,  or  a  dealer  in  old  metals,  or  in  Her  ™^^  agaiMt 
Majesty's  service,  knowledge  on  his  part  that  the  stores  to  which  the  dealers,  && 
charge  relates  bore  such  mark  as  aforesaid  shall  be  presumed  until  the 
contrary  is  shown. 

9.  Any  person  charged  with  snch  a  misdemeanour  as  last  aforesaid,  in  Offenders  may 
relation  to  stores  the  value  of  which  does  not  exceed  five  pounds,  shall  ^  ^^^^7 
be  liable  on  summary  conviction  before  a  justice  of  the  peace  to  a  penalty  oeruin  cases. 
not  exceeding  twenty  pounds,  or,  in  the  discretion  of  the  justice,  to  be 
imprisoned  for  any  term  not  exceeding  six  months,  with  or  without  hard 

labour. 

10.  Every  conviction  of  a  dealer  in  old  metals  for  any  offence  in  this  Eefect  of 
Act  expressed  to  be  a  felony  or  misdemeanour  shall,  for  the  purposes  of  conviction  of 
registration  and  its  consequences  under  The  Old    Metal  Dealers  Act,  ol^etais!"  ^ 
1861,  be  equivalent  to  a  conviction  under  that  act. 

11.  In  order  to  prevent  a  failure  of  justice  in  some  cases  by  reason  of  Persons,  not 
the  difficulty  of  proving  knowledge  of  the  fact  that  stores  bore  such  a  ^^^f r"  i° 
mark  as  aforesaid,-  ^  'S:^^^ 

If  any  naval  or  victualling  stores  bearing  any  such  mark  are  found  in  possession  of 
the  possession  of  any  person  not  being  a  dealer  in  marine  stores  or  a  nsval  or 
dealer  in  old  metals,  and  not  being  in  Her  Msgesty's  service,  and  such  victoalling 
person,  when  taken  or  summoned  before  a  justice  of  the  peace,  does  not  Jjjjafictorily*' 
satisfy  the  justice  that  he  came  by  the  stores  so  found  lawfully,  he  shall  accounting  for 
be  liable,  on  conviction  by  the  justice,  to  a  penalty  not  exceeding  five  the  same,  liable 
pounds  ;  and  if  any  such  person  satisfies  the  justice  that  he  came  by  the  ^  penalty, 
stores  so  found  lawfully,  the  justice,  at  his  discretion,  as  the  evidence 
given  and  the  circumstances  of  the  case  require,  may  summon  before  him 
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27  &  28  Vict. 
GAP.  91. 


Naval  and 
VictuaUmg 
Stores  AeL 

Grimin»l 

poeseflrion 

explained. 


Nounaathoriaed 
person  to  creep, 
sweep,  &c.,  for 
stores  within 
one  hundred 
yards  of 
dockyards,  &o. 


Sections  98,  99, 
100,  103,  105, 
107  to  1 13,  and 
115  to  121,  of 
24  &  25  Vict, 
c  96,  incor- 
porated with 
this  Act. 


None  bnt  the 
Admiralty  to 
prosecate. 

Penalties,  &c, 
to  he  applied 
under  orders  of 
Admiralty. 

Not  to  prevent 
personA  being 
indicted  under 
this  act,  &c. 


every  person  throagh  whose  hands  such  stores  appear  to  have  passed^ 
and  if  anj  such  person  as  last  aforesaid  who  has  had  possession  thereof 
does  not  satisfy  the  justice  that  he  came  by  the  same  lawfully,  he  shall 
be  liable  on  conviction  by  the  justice,  to  a  penalty  not  exceeding  five 
pounds. 

12.  For  the  purposes  of  this  Act,  stores  shall  be  deemed  to  be  in  the 
possession  or  keeping  of  any  person  if  he  knowingly  has  them  in  the 
actual  possession  or  keeping  of  any  other  person,  or  in  any  house, 
building,  lodging,  apartment,  field,  or  place,  open  or  inclosed,  whether 
occupied  by  himself  or  not,  and  whether  the  same  are  so  had  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another. 

13.  It  shall  not  be  lawful  for  any  person,  without  permission  in 
writing  from  the  Admiralty,  or  from  some  person  authorised  by  the 
Admiralty  in  that  behalf,  to  creep,  sweep,  dredge,  or  otherwise  seorrh 
for  stores  in  the  sea  or  any  tidal  water  within  one  hundred  yards  from 
any  vessel  belonging  to  Her  Majesty  or  in  Her  Majesty's  service,  or 
from  any  mooring  place  or  anchoring  place  appropriated  to  such  vessels, 
or  from  any  moorings  belonging  to  Her  Majesty,  or  from  any  of  Her 
Migesty's  wharves,  or  dock,  victualling,  or  steam  factory  yards. 

If  any  person  acts  in  contravention  of  this  provision,  he  shall  be  liable, 
on  summary  conviction  before  a  justice  of  the  peace,  to  a  penalty  not 
exceeding  five  pounds,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  months  with  or  without  hard  labour. 

14.  The  following  sections  of  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  Her  Majesty  (chapter  ninety-six),  "  To 
consolidate  and  amend  the  statute  law  of  England  and  Ireland  relating  to 
larceny  and  other  similar  offences,"  shall  be  incorporated  with  this  Act,  and 
shall  for  the  purposes  of  this  Act  be  read  as  if  they  were  here  re-enacted, 
namely,  sections  ninety-eight  to  one  hundred,  one  hundred  and  three, 
one  hundred  and  five,  one  hundred  and  seven  to  one  hundred  and 
thirteen,  and  one  hundred  and  fifteen  to  one  hundred  and  twenty-one,  all 
inclusive ;  and  for  this  purpose  the  expression  ^'this  Act,"  when  used  in 
the  said  incorporated  sections,  shall  be  taken  to  include  the  present  Act. 

15.  It  shall  not  be  competent  for  any  person,  other  than  the  Admiralty, 
to  institute  or  carry  on  under  this  Act  any  prosecution  or  proceeding  for 
any  offence. 

16.  Notwithstanding  anything  in  any  Act  relating  to  municipal  cor- 
porations or  to  the  metropolitan  police  force  or  in  any  other  Act,  any 
pecuniary  penalty  or  other  money  recovered  under  this  Act  shall  be  paid 
or  applied  as  the  Admiralty  direct. 

17.  Nothing  in  this  act  shall  prevent  any  person  from  being  indicted 
under  this  Act  or  otherwise  for  any  indictable  offence  made  punishable 
on  summary  conviction  by  this  Act,  or  prevent  any  person  from  being 
liable  under  any  other  Act  or  otherwise  to  any  other  or  higher  penalty 
or  punishment  than  is  provided  for  any  offence  by  this  Act,  so  that  no 
person  be  punished  twice  for  the  same  offence. 
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SOHEDULB, 


Harks  appropriated  for  Her  Majesty's  Use  in  or  on  Naval  and 

Victualling  Stores. 


Stores. 

Marks. 

Hempen  cordage  and  wire  rope 

White,  black,  or  coloured  worsted 

threads,  laid  up  with  the  yams 

and  the  wire  respectivelj. 

Canvas,  fearnought,  hammocks^  and 

A  blue  line  in  a  serpentine  form. 

seamen's  bags 

Bnntin       •••        ...        •••        ..• 

A  double  tape  in  the  warp. 

Candles      

Blue  or  red  cotton  threads  in  each 

wick,  or  wicks  of  red  cotton. 

Timber,  metal,  and  other  stores  not 

The  broad  arrow. 

before  enumerated 

27  &  28  Vict. 

CAP.  91. 

Naval  and 
VtctvalHng 
StoretAcU 


CRIMINAL  JUSTICE  ACT  (1855)  EXTENSION  ACT. 


27  &  28  Vict.  cap.  80. 


An  Act  to  extend  the  Provisions  of  *<  the  Criminal  Justice  Act  1855,"  to 
the  ZAberties  of  the  Cinque  Ports  and  to  the  District  of  Romney  Marsh 
in  Uie  County  q/*  JTen^.— [29th  July  1864.] 

WHEREAS  an  Act  of  the  nineteenth  and  twentieth  years  of  the 
reign  of  Her  present  Majesty,  chapter  one  hundred  and  eighteen^ 
section  one,  enacts  that  so  much  of  section  nine  of  the  hereinbefore 
recited  Act  of  the  eighteenth  and  nineteenth  years  of  the  reign  of  Her 
present  Majesty  as  provides  that  every  petty  sessions  for  the  purposes  of 
that  Act  shall  be  the  petty  sessions  holden  for  a  petty  sessional  division 
shall  not  extend  nor  be  applicable  to  petty  sessions  holden  in  or  for  the 
liberties  of  the  Cinque  Ports  or  any  part  thereof:  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Sect.  1.  So  much  of  the  Act  of  the  nineteenth  and  twentieth  years  of 
the  reign  of  Her  present  Majesty  as  is  hereinbefore  recited,  shall  be 
and  is  hereby  repealed. 

2.  Every  sitting  of  two  or  more  justices  of  the  peace  legally  acting 
in  and  for  the  liberties  of  the  Cinque  Ports  or  any  part  thereof,  or  of  the 
district  of  Romney  Marsh,  at  any  place  at  which  such  sitting  may  for 

VOL.  X.  c 


19  &  20  Vict, 
c.  118. 


So  moch  of 
recited  act  as 
before  recited, 
repealed. 

Definition 
of  "petty 
■easions.** 


•  •• 
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27  A  28  ViOT.  the  time  being  be  appointed  to  be  held,  shall  be  deemed  to  be  a  **  petty 

^t!l^^'      sessions  of  the  peace  "  or  '*  court  of  petty  sessions,"  and  the  district  for 

CrimmalJut'  ^l^icti  the  Same  is  holden  shall  be  deemed  to  be  a  ^' petty  sessional 

<icei4cr  (1855)  division,"  and  any  officer  for  the  time  being  performing  the  duties 

Extetuion  Att.  usually  performed  by  the  clerk  to  the  justices  of  petty  sessions  shall  be 

deemed  to  be  a  clerk  to  the  justices  of  petty  sessions,  within  the  meaning 

of  the  ninth  section  of  the  Act  of  the  eighteenth  and  nineteenth  Victoria, 

chapter  one  hundred  and  twenty-six. 


POISONED  FLESH  PROHIBITION,  hQ.  ACT. 

27  &  28  ViOT.  CAP.  115. 

An  Act  to  prohibit  the  placing  of  poisoned  Flesh  and  poisonous  Matters 
in  Plantations^  Fields^  and  open  Places^  and  to  extend ''  The  Poisoned 
Grain  Prohibition  Act  1863."— [29th  July  1863.] 

TX7HEBEAS  it  is  expedient  to  extend  the  provisions  of  an  Act  passed 
V  T  in  the  session  of  Parliament  held  in  the  twenty  •sixth  and  twenty- 
seventh  years  of  the  reign  of  Her  present  Majesty,  intituled  <'  An  Act 
to  prohibit  the  Sale  and  Use  of  Poisoned  Grain  or  Seed  : "  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 
Short  title.  Sect.  1.  This  Act  may  be  cited  for  all  purposes  as  '^  The  Poisoned 

Flesh  Prohibition  Act  1864." 
Penaitj  for  2.  Every  person  who  shall  knowingly  and  wilfully  set,  lay,  put,  or 

placing  poisoned  place,  or  cause  to  be  set,  laid,  put,  or  placed,  in  or  upon  any  land  any 
fl^h  in  fields,    f^^y^  ^j.  j^^^^  which  has  been  mixed  with  or  steeped  in  or  impregnated 
Vith  poison  or  any  poisonous  ingredient  so  as  to  render  such  flesh  or 
meat  poisonous  and  calculated  to  destroy  life,  shall   upon  a  summary 
conviction  thereof,  forfeit  any  sum  not  exceeding  ten  pounds,  to  be 
recovered  in  the  manner  provided  by  the  Poisoned  Grain  Prohibition 
Act  1863  :  Provided  always,  that  nothing  herein  contained  shall  prevent 
owners  or  occupiers  of  land  in  Ireland  from  laying  or  causing  to  be  laid 
any  poisonous  matter  as  hereinbefore  described,  after  a  notice  has  been 
posted  in  a  conspicuous  place,  and  notice  in  writing  has  been  given  to  the 
nearest  constabulary  station. 
Not  to  apply  to      3.  Nothing  in  this  Act  shall  make  it  unlawful  for  the  occupier  of  any 
.occupier  placing  <Jwelling-house  or  other  building,  or  the  owner  of  any  rick  or  stack  of 
rations  for*'^*' ^^^*'    barley,  oats,  beans,  peas,  tares,  seeds,  or  of  any  cultivated 
destruction  of    vegetable  produce,  to  put  or  place  or  cause  to  be  put  or  placed  in  any 
▼erinin.  such  dwelling-house  or  other  building,  or  in  any  inclosed  garden  attached 

to  such  dweUing-house,  or  in  the  drains  connected  with  any  such  dwelling- 
house,  provided  that  such  drains  are  so  protected  with  gratings  or  other- 
wise as  to  prevent  any  dog  from  entering  the  same,  or  within  such  rick 
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or  stack,  any   poisoo  or  poisonous  ingredient  or  preparation  for  the  27  &  28  Vict. 
destruction  of  rats,  mice,  or  other  small  Tcrmin,  <^'-  ^^^ 

4.  This  Act  shall  not  apply  to  any  grain,  seed,  or  meal,  within  the  p^u^^  pi^j^ 
provisions  of  The  Poisoned  Grain  Prohibition  Act  1863,  and  t^^  prtMbUUmy^c. 
provisions  of  the  fifth  section  of  the  said  Poisoned  Grain  Prohibition  Act         Act. 

1863,  shall  apply  to  any  proceedings  instituted  under  this  Act,  and  shall        . 

come  into  operation  on  the  first  October  one  thousand  eight  hundred  and  ^^^^^»^^^ 
sixty-four. 


FELONY  AND  MISDEMEANOR,  EVIDENCE  AND 

PRACTICE  ACT. 

28  Vict.  cap.  18. 

An  Act  for  amending  the  Law  of  Evidence  and  Practice  on  Criminal 

7Vta&.— [9th  May  1865.] 

WHEREAS  it  is  expedient  that  the  law  of  evidence  and  practice  on 
trials  for  felony  and  misdemeanor,  and  other  proceeding  in  courts  ' 

of  criminal  judicature  should  be  more  nearly  assimilated  to  that  on  trials 
at  Nisi  Prius  :  Be  it  enacted  by  the  Queen's  most  excellent  Mtgesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  ana 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows ;  that  is  to  say, 

Sect.  1.  That  the  provisions  of  section  two  of  this  Act  shall  apply  to  ProWrioiu  of 
every  trial  for  felony  or  misdemeanor  which  shall  be  commenced  on  or  sect.  2  of  this 
after  the  first  day  of  Jftly  one  thousand  eight  hundred  and  sixty-five,  and  ^^\  ^  *P1*^^  ^^ 
that  the  provisions  of  sections  from  three  to  eight,  inclusive,  of  this  Act  l^n^^'or 
shall  apply  to  all  courts  of  judicature,  as  well  criminal  as  all  others,  and  after  July  i, 
to  all  persons  having,  by  law  or  by  consent  of  parties,  authority  to  hear,  1865. 
receive,  and  examine  evidence. 

2.  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall   be  Samming  up  of 
defended  by  counsel,  but  not  otherwise,  it  shall  be  the  duty  of  the  pre-  «^dence  in 
siding  judge,  at  the  close  of  the  case  for  the  prosecution,  to  ask  the ^J^miL^^^*^"^ 
counsel  for  each  prisoner  or  defendant  so  defended  by  counsel  whether  demeanor. 
he  or  they  intend  to  adduce  evidence,  and  in  the  event  of  none  of  them 
thereupon  announcing  his  intention  to  adduce  evidence,  the  counsel  for 
the  prosecution  shall  be  allowed  to  address  the  jury  a  second  time  in 
support  of  his  case,  for  the  purpose  of  summing  up  the  evidence  against 
such  prisoner  or  prisoners,  or  defendant  or  defendants  ;   and  upon  every 
trial  for  felony  or  misdemeanor,  whether  the  prisoners  or  defendants,  or 
any  of  them,  shall  be  defended  by  counsel  or  not,  each  and  every  such 
prisoner  or  defendant,  or  his  or  their  counsel  respectively,   shall  be 
allowed,  if  he  or  they  shall  think  fit,  to  open  his  or  their  case  or  cases 
respectively  ;  and  after  the  conclusion  of  such  opening,  or  of  all  such 
openings,  if  more  than  one,  such  prisoner  or  prisoners,  or  defendant  or 
defendants,  or  their  counsel,  shall  be  entitled  to  examine  such  witnesses 
as  he  or  they  may  think  fit,  and  when  all  the  evidence  is  concluded  to 
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28  Vict,      sum  up  the  evidence  reepectiTelj  ;  and  the  right  of  replj,  and  practice 

CAP.  18.      and  course  of  proceedings,  save  as  herebj  altered,  shall  be  as  at  present. 

FehirZnd        ^'  "^  P^^J  producing  a  witness  shall  not  be  allowed  to  impeach  his 

Misdememor   c^dit  bj  general  evidence  of  bad  character,  but  he  maj,  in  case  the 

£vidMoe  and  witness  shdl,  in  the  opinion  of  the  judge,  prove  adverse,  contradict  him 

Practice  AcL  bj  Other  evidence,  or  by  leave  of  the  judge,  prove  that  he  has  made  at 

„     !      ,        other  times  a  statement  inconsistent  with  his  present  testimony;  but 

may  be  dis-       before  such  last- mentioned  proof  can  be  given  the  circumstances  of  the 

credited  bj  the  Supposed  Statement,  sufficient  to  designate  the  particular  occasion,  must 

partyprodacing.  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 

has  made  such  statement. 

As  to  proof  of       4.  If  a  witness  upon  cross-examination  as  to  a  former  statement  made 

contradictoTf     y^j  ^jq  relative  to  the  subject  matter  of  the  indictment  or  proceeding,  and 

LlrerMwitDeea.  in<^n8i8tent  with  his  present  testimony,  does  not  distinctly  admit  that  he 

has  made  such  statement,  proof  may  be  given  that  he  did  in  fact  make  it ; 

but  before  such  proof  can  be  given  the  circumstances  of  the  supposed 

statement,    sufficient    to    designate  the  particular  occasion,   must  be 

mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he  has 

made  such  statement. 

Cress -examiiui^      6,  A  witness  may  be  cross-examined  as  to  previous  statements  made 

H^"*  ^to  ^""  ^7  ^^°*  ^  writing  or  reduced  into  writing  relati?e  to  the  subject  matter 

k^MTitiDer^'^    of  the  indictment  or  proceeding,  without  such  writing  being  shown  to 

him;  but  if  it  is  intended  to  contradict  such  witness  by  the  writing,  his 

attention  must,  before  such  contradictory  proof  can  be  given,  be  called 

to  those  parts  of  the  writing  which  are  to  be  used  for  the  purpose  of  so 

contradicting  him ;  provided  always,  that  it  shall  be  competent  for  the 

judge,  at  any  time  during  the  trial,  to  require  the  production  of  the 

writing  for  lus  inspection ;  and  he  may  thereupon  make  such  use  of  it  for 

the  purposes  of  the  trial  as  he  may  think  fit. 

Proof  of  pre-         6.  A  witness  may  be  questioned  as  to  whether  he  has  been  convicted 

▼iooB  conviction  of  any  felony  or  misdemeanor,  and  upon  being  so  questioned,  if  he  either 

be  ffite^  ™*^  denies  or  does  not  admit  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 

for  the  cross-examining  party  to  prove  such  conviction ;  and  a  certificate 

containing  the  substance  and  effect  only  (omitting  the  formal  part)  of  the 

indictment  and  conviction  for  such  offence,  purporting  to  be  signed  by 

the  clerk  of  the  court  or  other  officer  having  the  custody  of  the  records 

of  the  court  where  the  offender  was  convict^,  or  by  the  deputy  of  such 

clerk  or  officer  (for  which  certificate  a  fee  of  five  shillings  and  no  more 

shall  be  demanded  or  taken),  shall,  upon  proof  of  the  identity  of  the 

person,  be  sufficient  evidence  of  the  said  conviction,  without  proof  of  the 

signature  Or  official  character  of  the  person  appearing  to  have  signed  the 

same. 

As  to  proof  by       7.  It  shall  not  be  necessary  to  prove  by  the  attesting  witness  any 

attesting  wit-    instrument  to  the  validity  of  which  attestation  is  not  requisite,  and  such 

nesses.  instrument  may  be  proved  as  if  there  had  been  no  attesting  witness  thereta 

As  to  compuri-       8.  Comparison  of  a  disputed  writing  with  any  writing  proved  to  the 

son  of  disputed  satisfaction  of  the  judge  to  be  genuine  shall  be  permitted  to  be  made  by 

anting.  witnesses  ;  and  such  writings,  and  the  evidence  of  witnesses  respecting 

the  same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 

genuineness  or  otherwise  of  the  writing  in  dispute. 

^'  Counsel"  9.  The  word  "  counsel "  in  this  Act  shall  be  construed  to  apply  to 

attorneys  in  all  cases  where  attorneys  are  allowed  by  law  or  by  the 

practice  of  any  court  to  appear  as  advocates. 

Nut  to  apply  to      IQ.  This  Act  shall  not  apply  to  Scotland. 

Scotland. 
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PRISONS  ACT. 
28  Sc  29  Vict.,  oap.  126. 

An  Act  to  consolidate  and  amend  the  Lata  relating  to  Prisons. — 

[6th  July  1865.] 

WHEREAS  it  is  expedient  to  consolidate  and  amend  the  law 
relating  to  prisons  in  England :  Be  it  enacted  by  the  Queen's  most 
excellent  Msgesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary^ 

Sect*  1.  This  Act  may  be  cited  for  all  purposes  as  ''The  Prison  Act  Short  tiUe. 
1865.** 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  February  Commenoement 
one  thousand  eight  hundred  and  sixty-six,  which  day  is  hereinafter  of  Act 
referred  to  as  the  commencement  of  the  Act. 

3.  This  Act  shall  not  extend  to  Scotland  or  Ireland,  and  shall  not  Application  of 
apply  to  the   prisons  for  convicts  under  the  superintendence  of  the  Act. 
directors  of  convict  prisons,  or  to  any  military  or  naval  prison. 

4.  In  this  Act,  and  in  any  Act  applied  or  incorporated  by  this  Act,  Definition  of 
the  expressions  hereinafter  mentioned  shall  have  the  meanings  herein-  terms  *'  mnnioi- 
after  attached  to  them,  unless  there  is  something  in  the  tenor  of  the  Act  ^'j^*?^^  \.  n 
inconsistent  with  such  meanings  ;  that  is  to  say,  'prison/'  °^  * 

'*  Municipal  borough'*  shall  mean  any  place  for  the  time  being  *«  gaoler*" 
subject   to  '^The  Municipal  Corporation  Act"  passed  in  the  "clerk  of  the 
session  of  the  fifth  and  sixth  years  of  the  reign  of  his  late  P^*^**      ^ 
Majesty  King  William  the   Fourth,  chapter  seventy-six,  and ..  J^^^JJ^^^ 
any  Acts  amending  the  same;  and  ^'borough"  shall  include  sions," and 
**•  municipal  borough  :"  '*'  criminal 

"  Prison"  shall  mean  gaol,  house  of  correction,  bridewell,  or  peni-  Pawner.'' 
tentiary ;  it  shall  also  include  the  airing  grounds  or  other  grounds 
or  buildings  occupied  by  prison  officers  for  the  use  of  the  prison 
and  contiguous  thereto : 

''  Graoler"  shall  mean  governor,  keeper,  or  other  chief  officer  of  a 
prison  : 

«'  Clerk  of  the  peace''  shall  include  any  officer  performing  similar 
duties  to  those  of  a  clerk  of  the  peace : 

**  Treasurer"  shall  include  any  officer  performing  duties  similar  to 
those  of  the  treasurer : 

«  Quarter  sessions"  shall  include  ^'general  sessions :" 

<'  Criminal  prisoners"  shall  mean  any  prisoner  charged  with  or  con-* 
victed  of  a  crime. 

5.  The  persons  hereinafter  named  shall  be  prison  authorities  for  the  DetcriptioD  of 
purposes  of  this  Act ;  that  is  to  say,  "priaon 

1.  As  respects  any  prison  belonging  to  any  county,  except  as  herein-  wthorities." 
after  mentioned,  or  to  any  riding,  division,  hundred,  or  liberty  of 
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Pritant  AcL 


Definition  cf 
**  jnsticeB  in 
seBsions 
assembled.** 


Contracts,  Sec 
bj  prison 
authority  in 
coanties. 


a  county,  having  a  separate  court  of  quarter  sessions,  the  justices 
in  quarter  sessions  assembled  : 

2.  As  respects  any  prison  belonging  to  a  county  diyided  into  ridings 

or  divisions,  and  maintained  at  the  common  expense  of  such 
ridings  or  divisions,  the  justices  of  the  county  assembled  at  a  coart 
of  gaol  sessions  held  in  manner  provided  by  the  Act  of  the  fifth 
year  of  King  Greorge  the  Fourth,  chapter  twelve : 

3.  As  respects  any  prison  belonging  to  the  city  of  London,  or  the 

liberties  thereof,  the  court  of  the  Lord  Mayor  and  aldermen  : 

4.  As  respects  any  prison  belonging  to  a  municipal  borough^  the 

council  of  the  borough  ; 
6.  As  respects  any  prison  belonging  to  any  district,  liberty,  city, 
borough,  or  town  having  a  separate  prison  jurisdiction,  and  not 
hereinbefore  mentioned,  the  justices,  council,  or  other  persons 
having  power  at  law  to  build,  enlarge,  or  repair  such  prison, 
assembled  at  any  gaol  session  or  other  formal  meeting  of  their 
body. 

6.  The  expression  *' justices  in  sessions  assembled''  shall  mean  as 
follows  ;  that  is  to  say, 

1.  As  respects  any  prison  belonging  to  any  county,  except  as  herein* 

after  mentioned  or  to  any  riding,  division,  hundred,  or  liberty  of 
a  county,  having  a  separate  court  of  quarter  sessions,  the  justices 
in  quarter  sessions  assembled : 

2.  As  respects  any  prison  belonging  to  any  county  divided  into  ridings 

or  divisions,  and  maintained  at  the  common  expense  of  such 
ridings  or  divisions,  the  justices  of  the  county  assembled  at  gaol 
sessions: 

3.  As  respects  any  prison  belonging  to  the  city  of  London,  or  the 

liberties  thereof  the  court  of  the  Lord  Mayor  and  aldermen  : 

4.  As  respects  any  prison  belonging  to  any  municipal  borough,  the 

justices  of  the  borough  assembled  at  sessions  to  be  held  by  them 
at  the  usual  time  of  holding  quarterly  sessions  of  the  peace,  or 
at  such  other  time  as  they  may  appoint : 

5.  As  respects  any  prison  belonging  to  any  city,  district,  borough,  or 

town  having  a  separate  prison  jurisdiction,  and  not  herein- 
before mentioned,  the  justices  or  other  persons  having  power  at 
law  to  make  rules  for  the  government  of  such  prison* 

7.  The  provisions  of  the  Act  of  the  twenty-first  and  twenty-second 
years  of  the  reign  of  Her  present  Miyesty,  chapter  ninety-two,  shall 
apply  to  all  contracts,  mortgages,  or  conveyances  entered  into  or  executed 
in  pursuance  of  this  Act  by  or  on  behalf  of  or  with  the  justices  of  any 
county,  riding,  division,  hundred,  or  liberty  of  a  county  in  general  or 
quarter  sessions  assembled ;  and  in  the  construction  of  that  Act  the 
expression  ^'justices  in  quarter  sessions  assembled**  shall  include  the 
justices  of  the  county  in  gaol  sessions  assembled,  in  pursuance  of  the 
Act  of  the  fifth  year  of  King  George  the  Fourth,  chapter  twelve^  and 
shall  also  include  the  bailiff  and  justices  of  the  liberty  of  Romney  Marsh 
assembled  at  any  sessions  or  meeting.  And  all  contracts,  mortgages,  or 
conveyances  entered  into  or  executed  in  pursuance  of  this  Act  by  or  on 
behalf  of  or  with  any  other  prison  authority  shall  be  entered  into  and 
executed  in  manner  in  which  such  instruments  or  deeds  are  usually 
entered  into  by  such  authority. 
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Th£  Maditenanob  and  GoYSBNioExrr  OF  Prisons.  Priaon»Act, 

ObUgation  to  maintain  Prisons. 

8.  There  shall  be  provided,  at  the  expense  of  every  coanty,  riditu;)  Maintenance  of 
divisioiiy  haodred,  liberty,  franchise,   borough,  town,   or  other  place  priaona  by  sepa- 
having  a  separate  prison  jurisdiction,  adequate  accommodation  for  its  »^  pn^° 
prisoners  in  a  prison  or  prisons  constructed  and  regnlated  in  such  J^™^^^^^°' 
manner  as  to  comply  with  the  requisitions  of  this  Act  in  respect  of 

prisons. 

All  expenses  incurred  by  a  prison  authori^  in  carrying  into  effect  the 
provisions  of  this  Act  shall  be  defrayed  out  of  the  county  rate,  or  rate  in 
tfie  nature  of  a  county  rate,  borough  rate,  or  other  rate  leviable  in  the 
county,  riding,  division,  hundred,  liberty,  franchise,  borough,  town,  or 
other  place  having  a  separate  prison  jurisdiction,  and  applicable  to  the 
maintenance  of  a  prison,  or  out  of  any  other  property  applicable  to  that 
purpose. 

9.  For  the  purposes  of  this  Act  every  county,  riding,  division,  hundred,  Definition  of 
liberty,  franchise,  borough,  town,  or  other  place  shall  be  deemed  to  have  Bep«ratie  prison 
a  separate  prison  jurisdiction  which  maintains  a  separate  prison,  or  would  jnriadicttoQ. 
be  liable  at  law  to  maintain  a  separate  prison  if  accommodation  were  not 
provided  for  its  prisoners  in  the  prison  of  some  other  jurisdiction. 

Where  a  county  is  divided  into  ridings  or  divisions,  and  a  prison  is 
maintained  at  tiie  common  expense  of  such  ridings  or  divisions,  that 
county  shall  in  relation  to  such  prison,  and  for  the  purposes  thereof,  be 
deemed  to  have  a  separate  prison  jurisdiction  notwithstanding  a  separate 
county  rate  is  not  levied  in  such  county  at  large. 

AppMnimeni  of  Officers. 

10.  There  shall  be  appointed  to  every  prison  by  the  justices  in  sessions  offioere  of 
assembled,  prison. 

A  gaoler ;  a  chaplain,  being  a  clergyman  of  the  Established  Church  ; 
a  surgeon,  duly  registered  as  such,  under  the  Act  of  the  session 
of  the  twenty-first  and  twenty-second  years  of  the  reifcn  of  Her 
present  Majesty,  chapter  ninety ;  and  such  subordinate  officers  as 
may  be  necessary. 
And  to  every  prison  in  which  females  are  confined, 
A  matron  and  such  subordinate  female  officers  as  may  be  necessary. 
Provided,  that  in  a  prison  where  females  only  are  imprisoned  the  matron 
shall  be  deemed  to  be  the  gaoler,  and  shall,  so  far  as  is  practicable, 
perform  all  the  duties  and  be  subject  to  all  the  obligations  of  a  gaoler  in 
relation  to  such  prison. 

11.  The  same  person  may  officiate  as  chaplain  of  any  two  prisons  Appointment  of 
situate  within  a  convenient  distance  from  each  other,  if  such  prisons  cb»plain  to  two 
together  are  calculated  to  receive  not  more  than  one  hundred  prisoners ;  ^    ^' 

but  the  chaplain  of  more  than  one  prison,  and  the  chaplain  of  any  prison 
in  which  the  average  number  of  prisoners  confined  at  any  one  time 
during  the  three  years  next  before  his  appointment  has  not  been  less  than 
one  hundred,  shaU  not,  whilst  holding  his  chaplaincy,  hold  any  benefice 
with  cure  of  souls  or  any  curacy. 

12.  The  justices  in  sessions  assembled  may  appoint  an  assistantchaplain,  Aniatant  chap- 
being  a  clergyman  of  the  Established  Church,  and  a  deputy  gaoler,  or  l*in»  and  deputy 
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Notice  to  be 
sent  to  bishop 
as  to  chaplains 
and  asaistant 
chaplains. 

TeDve  of  office 
and  salaries  of 
prison  officers. 


SnperanniiatioQ 
of  officers. 


RemoTal  of 
prison  officers 
from 
apartments. 


Requisitions  of 
Act  as  to 
separation  of 
prisoners. 


either  of  such  officers,  to  any  prison  which  they  deem  snfficiently  large 
to  require  the  appointment  of  such  officers  or  either  of  them. 

13.  Notice  of  the  nomination  of  a  chaplain  or  assistant  chaplain  to  a 
prison  shall,  within  one  month  after  it  has  taken  place,  be  transmitted  to 
the  bishop  of  the  diocese  in  which  the  prison  is  situate,  and  no  chaplain 
or  assistant  chaplain  shall  officiate  in  any  prison  until  he  has  obtained  a 
licence  for  that  purpose  from  the  bishop  of  the  dioeese  wherein  the  prison  is 
situate,  nor  for  any  longer  time  than  while  such  licence  continues  in  force. 

14.  Every  officer  of  a  prison  appointed  under  this  Act  shall  hold  his 
office  during  the  pleasure  of  the  justices  in  sessions  assembled,  and  shall 
receive  such  salary  as  they  may  direct,  subject  to  this  proviso,  that  in  the 
case  of  a  municipal  borough  the  amount  of  the  salary  of  every  prison 
officer  appointed  under  this  Act  shall  be  approved  by  the  coundl. 

15.  If  any  officer  of  a  prison  has  been  an  officer  of  such  prison  for  not 
less  than  twenty  years,  and  is  not  less  than  sixty  years  of  age,  or  becomes 
incapable,  from  confirmed  sickness,  age,  or  infirmity,  or  injury  received 
in  actual  execution  of  his  duty,  of  executing  his  office  in  person,  and  such 
sickness,  age,  infirmity,  or  injury  is  certified  by  a  medical  certificatey 
and  there  shall  be  a  report  of  the  visiting  justices  testifying  to  his  good 
eonduct  during  his  period  of  service,  and  recommending  a  grant  to  be 
made  to  him  (such  report  to  be  made  at  some  sessions  of  Uie  justices 
holden  not  less  than  two  months  before  the  sessions  at  which  the  grant  is 
made),  the  justices  in  sessions  assembled  may  grant  to  such  officer,  having 
regard  to  his  length  of  service,  an  annuity,  by  way  of  superannuation 
allowance,  not  exceeding  two-thirds  of  his  salary  and  emoluments,  or  a 
gratuity  not  exceeding  the  amount  of  his  salary  and  emoluments  for  one 
year ;  any  annuity  or  gratuity  so  fixed  to  be  payable  out  of  the  rates 
lawfully  applicable  to  the  payment  of  the  salaries  of  such  officers.  Where 
the  power  to  levy  the  last-mentioned  rates  is  vested  in  a  different  body 
from  the  justices,  the  consent  of  such  last-mentioned  body  shall  be 
obtained  to  the  amount  of  superannuation  allowed. 

16.  Whenever  any  officer  of  a  prison  is  suspended,  removed  from,  or 
resigns  his  office,  or  departs  this  life,  the  officer  so  suspended,  removed, 
or  resigning,  and  his  family,  and  the  family  of  every  such  deceased 
officer,  shall  quit  the  possession  of  the  house  or  apartments  in  which  he 
or  they  have  previously  resided  by  virtue  of  such  office  when  required  so 
to  do  by  notice  under  the  hand  or  hands  of  two  or  more  visiting  justice 
or  justices  of  the  peace ;  and  if  he  or  they  refuse  or  neglect  to  give  such 
possession  for  forty-eight  hours  after  such  notice  as  aforesaid  has  been 
given  to  him  or  them,  any  two  justices,  upon  proof  made  to  them  of  such 
removal,  resignation,  or  death,  and  of  the  service  of  such  notice,  and  of 
such  neglect  or  refusal  to  comply  therewith,  may,  by  warrant  under 
their  hands  and  seals,  direct  any  constable,  within  a  period  therein 
named,  to  enter  by  force,  if  necessary,  into  such  premises,  and  deliver 
possession  thereof  to  the  prison  authority,  or  to  any  person  appointed  by 
the  visiting  justices. 

Discipline  of  Prisoners. 

17.  The  requisitions  of  this  Act  with  respect  to  the  separation  of 
prisoners  are  as  follows : 

1 .  In  every  prison  separate  cells  shall  be  provided  equal  in  number 
to  the  average  of  the  greatest  number  of  prisoners,  not  being  con* 
victs  under  sentence  of  penal  servitude,  who  have  been  confined 
in  such  prison  at  any  time  during  each  of  the  preceding  five  years : 
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2.  In  every  prison  punishment  cells  shall  be  provided  or  appropriated  28  &  29  Vict. 

for  the  confinement  of  prisoners  for  prison  offences  :  oap.  126. 

8.  In  a  prison  containing  female  prisoners  as  well  as  males,  the    v^ZIZam 

women  shall  be  imprisoned  in  separate  buildings  or  separate  parts        

of  the  same  buildings,  in  such  manner  as  to  prevent  their  seeing, 

conversing,  or  holding  anj  intercourse  with  the  men : 

4.  In  a  prison  where  debtors  are  confined,  means  shall  be  provided 
for  separating  them  altogether  from  the  criminal  prisoners : 

5.  In  a  prison  where  criminal  prisoners  are  confined,  such  prisoners 
shall  be  prevented  from  holding  any  communication  with  each 
other,  either  by  every  prisoner  being  kept  in  a  separate  cell  by 
day  and  by  night,  except  when  he  is  at  chapel  or  taking  exercise, 
or  by  every  prisoner  being  confined  by  night  to  his  cell,  and  being 
subjected  to  such  superintendence  during  the  day  as  will,  con- 
sistently with  the  provisions  of  this  Act,  prevent  his  com- 
municating with  any  other  prisoner. 

18.  No  cell  shall  be  used  for  the  separate  confinement  of  a  prisoner  Cells  to  be 
unless  it  is  certified  by  one  of  Her  Majesty's  inspectors  of  prisons  to  be  of  wftified  for 
such  a  size,  and  to  be  lighted,  warmed,  ventilated,  and  fitted  up  in  such  JJ^^°'  • 
a  manner  as  may  be  requisite  for  health,  and  furnished  with  the  means 

of  enabling  the  prisoner  to  communicate  at  any  time  with  an  officer  of  the 
prison  ;  but  a  distinction  may  be  made  in  respect  of  the  use  of  cells  for 
the  separate  confinement  of  prisoners  during  long  and  short  periods  of 
imprisonment,  and  in  respect  of  the  use  of  cells  in  which  the  prisoner  is 
intended  to  be  employed  during  the  whole  day,  or  for  a  long  or  short  part 
thereof;  and  the  certificates  of  the  inspector  may  be  varied  accordingly, 
so  as  to  express  the  period  of  imprisonment  for  which  each  cell  may  be 
considered  fit,  and  the  number  of  hours  in  the  day  during  which  the 
prisoners  may  be  employed  therein. 

No  punishment  cell  shall  be  used  unless  it  is  certified  by  such  inspector 
that  it  is  furnished  with  the  means  of  enabling  the  prisoner  to  communi* 
cate  at  any  time  with  an  officer  of  the  prison,  and  that  it  can  be  used  as 
a  punishment  cell  without  detriment  to  the  prisoner's  health,  and  the 
time  for  which  it  may  be  so  used  shall  be  stated  in  the  certificate. 

Every  certified  cell  shall  be  distinguished  by  a  number  or  mark  placed 
in  a  conspicuous  position,  and  shall  be  referred  to  by  its  number  or  mark 
in  the  certificate  of  the  inspector,  and  if  the  number  or  mark  of  any 
certified  cell  is  changed  without  the  consent  of  the  inspector,  such  cell 
shall  be  deemed  to  be  an  uncertified  cell  until  a  fresh  certificate  has  been 
given. 

Any  certificate  given  by  an  inspector  in  respect  of  a  cell  may  be  with- 
drawn on  such  alteration  taking  place  in  such  cell  as  to  render  the  certi- 
ficate, in  his  opinion,  inapplicable  thereto,  and  upon  a  certificate  in 
respect  of  a  cell  being  withdrawn  that  cell  shall  cease  to  be  a  certifi^  cell 
for  the  purposes  of  this  Act 

If  any  prison  authority  feel  aggrieved  by  the  refusal  of  the  inspector  to 
certify  a  cell  for  any  of  the  purposes  of  this  Act,  it  may  appeal  to  one  of 
Her  Majesty's  principal  Secretaries  of  State,  and  his  decision  shall  be  finaL 

19.  Hard  labour  for  the  purposes  of  this  Act  shall  be  of  two  classes,  Reqauitions  of 
consisting,  first,  of  work  at  the  tread  wheel,  shot  drill,  crank,  capstan,  Act  as  to  bard 
stone-breaking,  or  such  other  like  description  of  hard  bodily  labour  as  ^^^i^- 
may  be  appointed  by  the  justices  in  sessions  assembled,  with  the  approval    - 

of  the  Secretary  of  State,  which  work  is  hereinafter  referred  to  as  hard 
labour  of  the  first  class  ;  secondly,  of  such  other  description  of  bodily 
VOL.  X.  d 
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28  &  29  Vict,  labour  as  may  be  appointed  by  the  justices  in  sessions  assembled,  with 

CAP.  126.     the  approval  of  the  Secretary  of  State,  which  work  is  hereinafter  referred 

PrUon»Aci    *°  ®®  \^9X^  labour  of  the  second  class ;  and  in  every  prison  where  prisoners 

'    sentenced  to  hard  labour  are  confined,  adequate  means  (having  regard  to 

the  average  number  of  such  prisoners  confined  in  that  prison  during  the 

preceding  five  years)  shall  be  provided  for  enforcing  hard  labour  in 

accordance  with  the  regulations  of  this  Act ;   and  no  prison  shall  be 

deemed  to  be  in  conformity  with  the  requisitions  of  this  Act  with  respect 

to  the  enforcement  of  hard  labour  unless  such  means  as  aforesaid  have 

been  provided  therein,  and  prisoners  sentenced  to  hard  labour  have  been 

employed  thereat  in  manner  provided   by  this   Act :    Provided,  that 

employment  in  the  necessary  services  of  the  prison  may,  in  the  case  of  a 

limited  number  of  prisoners,  to  be  selected  by  the  visiting  justices,  as  a 

reward  for  industry  and  good  behaviour,  be  deemed  to  be  hard  labour  of 

the  second  class. 

Regulations  as  to      20.  The  regulations  contained  in  the  first  schedule  hereto  with  respect 

government  of   ^^  ^^  government  of  prisons  shall  be  binding  on  all  persons  in  the  same 

^  ^^  **  manner  as  if  they  were  enacted  in  the  body  of  this  Act. 

Rules  in  21.  The  justices  in  sessions  assembled  shall  make  rules  for  the  supply 

addition  to        j^  ^  prisoners  confined  in  prisons  within  their  jurisdiction  of  a  sufli- 

rt^culiitions  iri  a  v 

scbedole.  cient  quantity  of  plain  and  wholesome  food,  regard  being  had  so  iar  as 

relates  to  convicted  criminal  prisoners  to  the  nature  of  the  labour 
required  from  or  performed  by  such  prisoners,  so  that  the  allowance  of 
food  may  be  duly  apportioned  thereto,  and  shall  frame  dietary  tables  for 
this  purpose,  and  the  said  justices  may  make  rules  in  respect  of  any 
other  matters  relating  to  the  government  of  prisons  within  their  jurisdic- 
tion, in  addition  to  the  regulations  in  the  said  first  schedule,  and  may 
from  time  to  time  repeal  or  alter  any  rules  made  or  dietary  tables  framed 
in  pursuance  of  this  section  ;  but  no  rule  or  dietary  table,  or  repeal  or 
alteration  of  a  rule  or  dietary  table,  shall  be  valid  under  this  section  until 
one  of  Her  Majesty's  principal  Secretaries  of  State  has  certified  his 
approval  in  writing  under  his  hand  ;  and  when  such  approval  has  been 
certified,  such  rule  or  dietary  table,  or  repeal  or  alteration  of  a  rule  or 
dietary  table,  shaU  be  binding  on  all  persons  in  the  same  manner  as  if  it 
were  enacted  by  this  Act.  If  the  justices  in  sessions  assembled  make 
default  in  making  rules  and  dietary  tables  that  may  be  approved  by  the 
said  Secretary  of  State  in  respect  of  the  supply  of  food  to  prisoners  in 
any  prison  within  their  jurisdiction,  there  shall  be  in  force  in  such  prison 
such  rules  or  dietary  tobies  with  respect  to  such  supply  as  may  from  time 
to  time  be  determined  by  the  said  Secretary  of  State  in  writing  under  his 
hand. 
Inspector  of  22.  Upon  visiting  or  inspecting  a  prison  to  which  this  Act  applies, 

prisons  to Jeave  ^j^^  inspector  shall,  by  letter  addressed  to  the  visiting  justices,  call  their 
obbervations.      attention  to  any  irregularity  he   may   have  observed  therein,  or  any 
complaint  he  may  have  to  make  against  the  buildings,  the  ofiicers,  or  the 
discipline  of  the  prison,  and  the  visiting  justices  shall  enter  a  copy  of 
such  letter  in  their  minute  book. 

Enlargement  and  Re-bmlding  of  Prisons. 

P..wer  to  build       23.  Subject  to  the    conditions  hereinafter    mentioned,   any  prison 

prisons.  authority  may  alter,  enlarge,  or  rebuild  any  of  its  prisons,  or  may,   if 

'     necessary,  build  other  prisons  in  lieu  of  or  in  addition  to  any  subsisting 

prisons,  and  may  borrow  money  for  the  purpose  of  such  alteration, 

enlargement,  new  building,  or  building. 
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24.  The  necessity  for  any  alteration  or  enlargement  or  for  rebuilding  28  &  29  Vict. 
of  an  existing  prison,  or  for  the  building  of  a  new  prison,  shall  be     ^^^"'  ^'^^' 
proved,  in  the  case  of  a  municipal  borough,  by  the  certificate  of  the    pu^,^^. 
recorder,  or  chairman  of  quarter  sessions  where  there  is  no  recorder,  and         [ 

in  any  other  case  by  a  presentment  of  two  or  more  of  the  visiting  Conditions  a^ 
justices  or  other  justices  havinaj  jurisdiction  within  the  district  of  the  to  building 
prison  authority  :  and  the  consideration  of  such  certificate  or  present-  ?"**"*• 
ment  shall  not  be  entertained  by  the  prison  authority  unless  not  less 
than  three  weeks  previous  notice  has  been  given  in  some  one  or  more 
public    newspaper    or    newspapers  circulating    within  the  district  of 
the  prison  authority,  of  their  intention   to  take  the  same  into  consi- 
deration at  a  time  and  place  to  be  mentioned  in  such  notice,  and  in 
every  case  the  sanction  of  one  of  Her  Majesty's  Secretaries  of  State 
must  be  obtained  to   any   such  alteration,  enlargement,   rebuilding  or 
building. 

25.  In  order  to  obtain  the  sanction  of  the  Secretary  of  State  to  the  Mode  of  obtain- 
alteration,  enlargement,  or  rebuilding  of  any  prison,  the  prison  authority  *"*^  t^*^ 
shall  forward  to  him  a  plan  of  the  proposed  alterations,  enlargement,  or  statetoboading 
new  building,  drawn  on  such  scale  and  accompanied  with  such  particu-  of  priAons. 
lars  as  the  said  secretary  may  determine,  and  shall  add  thereto  an 

estimate  of  the  expense  proposed  to  be  incurred  by  the  prison  authority, 
and  the  amount  of  money  proposed  to  be  borrowed  ;  and  wherever  a 
new  prison  is  built,  or  an  old  prison  is  altered,  enlarged,  or  rebuilt,  a 
chapel  or  suitable  room  shall  be  provided  easy  of  access  to  the  prisoners, 
and  shall  be  strictly  set  apart  for  religious  worship,  or  for  the  religious 
and  moral  instruction  of  the  prisoners,  and  shall  not  be  employed  for 
any  other  purpose. 

26.  The  said  Secretary  of  State  may  approve  of  the  plans  submitted  Approval  of 
to  him  with  or  without  modification,  or  may  disapprove  of  the  same.  Secretory  of 
and  his  approval  or  disapproval  shaU  be  certified  in  writing  under  his   ^^ 
hand. 

27.  Any  moneys  borrowed  by  a  prison  authority  may  be  charged  Charge  of  bor- 
by  that  authority  on  any  county  rate  or  rate  in  the  nature  of  a  "wwi  moneys. 
county  rate,  borough  rate,  or  other  rate  applicable  to  the  maintenance 

of  a  prison  and  leviable  by  that  authority,  or  on  any  other  property 
belonging  to  that  authority,  and  applicable  to  the  same  purpose  as  the 
said  rates,  and  shall  be  repaid,  together  with  the  interest  due  thereon 
out  of  such  rates  or  other  property. 

28.  The  clauses  of  <*The  Commissioners  Clauses  Act  1847,"  with  Certain  clauses 
the  exception  of  the  eighty-fourth  clause  with  respect  to  mortgages  to  o^'^o*  H  Vict. 
be  created   by  the  commissioners,  shall  form  part  of  and  be  incorpo-  c.  i?i  *•  *<>  ^- 
rated  with  this  Act,  and  any  mortgagee  or  assignee  may  enforce  payment  InwmnMJ' 
of  his  principal  and  interest  by  appointment  of  a  receiver. 

In  the  construction  of  the  said  clauses  **the  commissioners*'  shall 
mean  **  the  prison  authority." 

Where  a  prison  authority  borrows  any  money  for  the  alteration, 
enlargement,  or  rebuilding  of  any  prison,  or  the  building  of  any  new 
prison,  they  shall  charge  the  rates  or  property  out  of  which  the  moneys 
borrowed  are  payable  not  only  with  the  interest  of  the  moneys  so 
borrowed,  but  also  with  the  payment  of  such  further  sum  as  will  insure 
the  repayment  of  the  whole  sum  borrowed  within  thirty  years,  or  if  the 
loan  has  been  made  by  the  Public  Works  Loan  Commissioners  as  defined 
by  '*  The  Public  Works  Loan  Act  1853,"  within  twenty  years  of  the 
time  of  borrowing  the  same. 
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29.  The  said  Public  Works  Loan  Commissioners,  as  defined  by  ''The 
Public  Works  Loan  Act  1863/'  may  advance  to  any  prison  authority 
upon  the  security  of  any  rate  applicable  to  or  chargeable  with  the 
maintenance  of  a  prison  without  any  further  security,  for  the  purpose  of 
altering,  enlarging,  or  rebuilding  any  subsisting  prison  or  building  any 
new  prison  in  pursuance  of  this  Act,  such  sums  of  money  as  may  be 
recommended  by  one  of  Her  Majesty's  principal  Secretaries  of  State. 

30.  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of 
State  to  appoint  a  proper  person  to  be  a  surveyor-general  of  prisons  for 
the  purpose  of  advising  prison  authorities  on  the  construction  of  prisons, 
and  reporting  to  the  Secretary  of  State  on  the  several  plans  of  prisons 
which  may  be  sent  to  him  for  his  report,  and  for  the  performance  of 
such  other  duties  connected  with  the  construction  of  prisons  as  may 
be  from  time  to  time  entrusted  to  him  by  the  Secretary  of  State. 

Contracts  for  Maintenance  of  Prisoners  and  Appropriation  of 

Prisons. 

31.  Any  prison  authority  may  contract  with  any  other  prison  autho- 
rity having  a  prison  in  conformity  with  the  requisitions  of  this  Act,  that 
the  latter  authority  is  to  receive  into  and  maintain  in  its  prison  or  one  of 
its  prisons  all  prisoners  maintainable  at  the  expense  of  the  former 
authority,  or  any  particular  class  or  classes  of  such  prisoners :  Provided— 

That  no  such  contract  shall  be  valid  unless  the  prison  of  the  latter 
authcHrity  is  approved  by  one  of  her  Majesty's  principal  Secre- 
taries of  State  as  being  a  fit  prison  to  receive  the  prisoners 
contracted  to  be  received  there. 

32.  A  contract  entered  into  between  prison  authorities  for  the  recep- 
tion into  and  the  maintenance  in  the  prison  of  the  one  authority  of  the 
prisoners  maintainable  by  the  other  authority  may  include  the  costs  of 
conve3ring  the  prisoners  to  prison,  and  all  other  costs  incurred  in  respect 
of  such  prisoners. 

All  moneys  payable  under  the  contract  shall  be  raised  in  the  same 
manner  in  which  moneys  for  defraying  the  expenses  of  the  prison  for 
which  a  substitute  is  provided  under  the  contract  would  be  raiaeable ; 
and  where  such  expenses  are  not  by  law  wholly  defrayable  out  of  one 
fund,  and  a  difference  arises  between  the  several  persons  interested  in 
the  several  funds  applicable  to  defraying  such  expenses  as  to  what 
proportion  ought  to  be  applied  to  paying  the  expenses  arising  under  the 
contract,  such  difference  shall  be  settled  by  arbitration  in  manner  herein- 
after mentioned. 

33.  Where  two  or  more  prisons  are  within  the  jurisdiction  of  the  same 
prison  authority,  that  authority  may  carry  into  effect  the  requisitions  of 
this  Act  with  respect  to  the  separation  of  prisoners  or  the  enforcemeot 
of  hard  labour  by  appropriating  particular  prisons  to  particular  classes 
of  prisoners. 

34.  Where  a  change  has  been  made  as  to  the  prison  to  which  prisoners 
committed  within  the  jurisdiction  of  any  prison  authority  may  be  seat 
by  reason  of  such  authority  having  appropriated  any  of  its  prisons  to  a 
particular  class  of  prisoners,  or  having  contracted  with  another  priscm 
authority  for  the  reception  of  its  prisoners,  or  from  any  other  caase» 
notice  of  such  change  shall  be  published  once  at  the  least  in  each  of  two 
successive  weeks  in  some  newspaper  or  newspapers  usually  circulated 
within  the  jurisdiction  of  the  said  prison  authority,  and  a  copy  thereof 
shall  be  served  upon  the  gaoler  of  every  prison  within  such  junsdictioii. 
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Jrenalty  for  Inadequate  Jmsons,  cap.  126. 

35.  Whenever  it  appears  to  one  of  Her  Majesty's  principal  Secretaries    _,.      ' 

of  State  that  default  has  been  made  in  any  prison  in  complying  with  the        

requisitions  of  this  Act  in  respect  of  the  separation  of  prisoners  or  of  Government 
the  enforcement  of  hard  labour,  or  of  providing  a  chapel  or  suitable  allowance  witb- 
room  for  religious  worship,  it  shall  be  lawful  for  the  said  Secretary  of  ^*^^^"^"?*"*^*" 
State  to  certify  such  non-compliance  in  writing  under  his  hand  to  the  ^^    P'^ons. 
Commissioners  of  Her  Majesty's  Treasury,  and  upon  such  certificate  being 

given  no  contribution  shall  thenceforth  be  paid  out  of  moneys  provided 
by  Parliament  towards  the  expenses  of  maintaining  any  prisoners  in 
that  prison  until  the  said  Secretary  of  State  has  revoked  his  certificate^ 
upon  being  satisfied  that  the  defaulting  prison  has  been  brought  into 
conformity  with  the  requisitions  of  this  Act,  and  then  only  from  the  date 
of  such  revocation : 
Provided — 

1st  That  this  section  shall  not  affect  the  payment  of  any  contribution 
payable  on  or  before  the  thirty*first  day  of  December  one 
thousand  eight  hundred  and  sixty-six  : 
2nd.  That  before  the  certificate  of  the  said  Secretary  of  State  is  given 
under  this  section  with  respect  to  any  prison,  a  copy  of  the  report 
of  the  inspector  of  prisions  relating  to  that  prison,  and  a  statement 
of  the  grounds  on  which  the  said  secretary  proposes  to  give  his 
certificate,  shall  be  sent  to  the  prison  authority ;  and  it  shall  be 
lawful  for  such  authority,  upon  receiving  a  copy  of  the  said 
report  and  statement,  to  address  any  explanations  or  observations 
relating  thereto  to  the  said  Secretary  of  State : 
3rd.  Whenever  the  certificate  of  the  Secretary  of  State  is  given 
under  this  section  in  respect  of  a  prison^  a  copy  of  the  said  state- 
ment of  grounds,  accompanied  with  any  such  explanations  or 
observations  as  aforesaid,  shall  be  laid  before  Parliament. 

36.  If  at  any  time  it  appear  to  one  of  Her  Majesty's  principal  Power  of  Seore- 
Secretaries  of  State  that  a  prison  authority  has,  in  respect  of  any  prison  ^^  ?^  ^^^  to 
within  its  jurisdiction,  made  default  for  four  successive  years  in  comply-  frflJ^^*^"*^ 
ing  with  the  requisitions  of  this  Act  with  respect  to  the  separation  of 
prisoners,  or  with  respect  to  the  enforcement  of  hard  labour,  or  with 

respect  to  providing  a  chapel  or  suitable  room  for  religious  worship,  the 
said  Secretary  of  State  may,  by  notice  under  his  hand,  addressed  to  the 
authority  of  that  prison,  and  forwarded  by  post  in  a  prepaid  letter  to  the 
gaoler  of  the  prison,  or  otherwise  delivered  to  him,  require  that  authority, 
within  a  time  specified  in  such  notice,  to  bring  such  prison  into  con- 
formity with  the  requisitions  of  this  Act  with  respect  to  such  matters  as 
aforesaid,  or  to  exercise  the  powers  given  to  such  authority  by  this  Act 
of  contracting  for  the  removal  of  the  whole  or  a  number  of  its  prisoners 
proportioned  to  the  inadequacy  of  its  prison  in  respect  of  such  separation 
or  means  of  providing  such  hard  labour  to  some  other  prison  where 
means  exist  for  carrying  into  effect  the  requisitions  of  this  Act  with 
respect  to  the  separation  of  prisoners  or  means  of  enforcing  hard  labour ; 
and  if  any  prison  authority  to  whom  such  notice  is  given  ftul,  within  six 
months  aiW  the  receipt  thereof  to  comply  with  the  requirements  thereby 
made^  the  said  Secretary  of  State  may  order  the  said  inadequkte  prison 
to  be  closed,  and  direct  the  removal  of  the  prisoners  therein  and  the 
eommittal  of  future  prisoners  to  some  other  prison,  the  authority  of  which 
may  be  willing  to  receive  them ;  and  upon  such  order  being  made  it 
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28  &  29  Vict,  shall  be  the  duty  of  the  gaoler  of  the  said  inadequate  prison,  without 
CAP.  126.      further  warrant,  to  remove  all  the  prisoners  therein  to  the  substituted 
prison  named  in  the  order  of  the  Secretary  of  State,  and  such  substituted 
prison  shall  thenceforth,  and  so  long  as  such  order  is  in  force,  for  all 
purposes  relating  to  the  committal,  detention,  trial,  and  punishment  of 
the  prisoners  so  removed,  and  of  the  prisoners  committed  thereto  in 
pursuance  of  this  section,  be  deemed  to  be  the  prison  of  the  defaulting 
authority,  and  that  authority  shall  pay,  out  of  any  rates  or  moneys 
applicable  to  the  support  of  the  inadequate  prison,  all  expenses  in- 
curred in  and  about  the  closing  of  that  prison,  and  the  removal  of  the 
prisoners  therein  to  the  substituted  prison  ;  and  all  expenses  incurred  by 
the  authority  of  the  substituted  prison  in  respect  of  the  prisoners  com- 
mitted to  that  prison  in  pursuance  of  this  section  shall  be  defrayed  by 
the  authority  of  the  inadequate  prison  in  the  same  manner  in  all  respects 
as  if  that  authority  had  contracted  in  pursuance  of  this  Act  with  the 
authority  of  the  substituted  prison  for  the  reception  in  the  last-mentioned 
prison  of  prisoners  belonging  to  the  authority  of  the  inadequate  prison. 

Notice  of  any  order  made  by  the  said  Secretary  of  State  in  pursuance 
of  this  section  shall  be  published  in  the  London  Gazette^  and  once  at 
least  in  two  successive  weeks  in  one  of  the  newspapers  usually  circulating 
in  the  county,  city,  borough,  or  place  in  which  th^  prison  to  which  the 
order  relates  is  situate,  and  a  copy  of  the  gazette  or  newspaper  containing 
such  order  shall  be  conclusive  evidence  of  its  contents. 


Assisting 
prisoners  to 
escape. 


Punishtnent  for 
carrying  spirit- 
aoos  liqaors  or 
tobacco  into 
prison. 


Punishment  for 
carrying  letters 
into  and  oat  of 
prisons. 


Notice  of 
penalties  to  be 
placed  outside 
of  prison. 


Offences  in  relation  to  Prisons, 

37.  Every  person  who  aids  any  prisoner  in  escaping  or  attempting  to 
escape  from  any  prison,  or  who,  with  intent  to  facilitate  the  escape  of  any 
prisoner,  conveys  or  causes  to  be  conveyed  into  any  prison  any  mask, 
dress,  or  other  disguise,  or  any  letter,  or  any  other  article  or  thing,  shall 
be  guilty  of  felony,  and  on  conviction  be  sentenced  to  imprisonment  with 
hard  labour  for  a  term  not  exceeding  two  years. 

38.  Every  person  who,  contrary  to  the  regulations  of  the  prison,  brings  or 
attempts  by  any  means  whatever  to  introduce  into  any  prison  any  spirituous 
or  fermented  liquor  or  tobacco,  and  every  officer  of  a  prison  who  sufiers 
any  spirituous  or  fermented  liquor  or  tobacco  to  be  sold  or  used  therein, 
contrary  to  the  prison  regulations,  on  conviction  shall  be  sentenced  to 
imprisonment  for  a  term  not  exceeding  six  months,  or  to  a  penalty  not 
exceeding  twenty  pounds,  or  both  in  the  discretion  of  the  court,  and 
every  officer  of  a  prison  convicted  under  this  section  shall,  in  addition 
to  any  other  punishment,  forfeit  his  office  and  all  arrears  of  salary  due 
to  him. 

39.  Every  person  who,  contrary  to  the  regulations  of  a  prison, 
conveys  or  attempts  to  convey  any  letter  or  other  document,  or  any 
article  whatever  not  allowed  by  such  regulations,  into  or  out  of  any 
prison,  shall  on  conviction  incur  a  penalty  not  exceeding  ten  pounds,  and 
if  an  officer  of  the  prison  shall  forfeit  his  office  and  all  arrears  of  salary 
due  to  him  ;  but  this  section  shall  not  apply  in  cases  where  the  offender 
is  liable  to  a  more  severe  punishment  under  any  other  provision  of  this 
Act. 

40.  The  visiting  justices  shall  cause  to  be  affixed  in  a  conspicuous 
place  outside  the  prison  a  notice  setting  forth  the  penalties  that  will  be 
incurred  by  persona  committing  any  offence  in  contravention  of  the  three 
preceding  sections. 
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Discharge  of  Prisoners,  ^.^p  125. 

41.  Any  prisoner  confined  in  a  prison  whose  term  of  imprisonment        . 

would,  according  to  his  sentence,  expire  on  any  Lord's  day,  shall  be    ^**^*»*j^^'' 
entitled  to  his  discharge  on  the  Saturday  next  preceding  such  Lord's  ^qq  ^erm  of 
day ;  and  every  gaoler  of  every  prison  having  the  custody  of  any  such  imprisonment 
prisoner  as  aforesaid  is  hereby  required  and  authorised  to  discharge  such  expires  on  Sun- 
prisoner  on  the  Saturday  next  preceding  any  such  Lord's  day.  bedlschar ' ed  on 

42.  Where  any  prisoner  is  discharged  from  prison,  the  visiting  justices  preceding  day. 
may  order  a  sum  of  money  not  exceeding  two  pounds  to  be  paid  out  of  j^io^^nc^  ^^ 
any  moneys  under  their  control,  and  applicable  to  the  payment  of  the  discharged 
expenses  of  the  prison,  by  the  gaoler  to  the  prisoner  himself,  or  to  the  prisoner. 
treasurer  of  a  certified  Prisoners'  Aid  Society,  on  hisreceivingfromsuch 

society  an  undertaking  in  writing,  signed  by  the  secretary  thereof^  to 
apply  the  same  for  the  benefit  of  the  prisoner,  or,  if  that  becomes 
impossible,  to  appropriate  the  whole  or  any  unapplied  part  thereof  for 
the  benefit  of  such  other  prisoner  or  prisoners  discharged  from  the  said 
prison  as  the  visiting  justices  may  direct. 

43.  When  a  prisoner  is  discharged  from  prison  the  visiting  justices  of  Discharged 

the  prison  may  provide  such  prisoner  out  of  any  moneys  under  their  ^^Tf^^^^^ 

control,  and  appHcable  to  the  payment  of  the  expenses  of  the  prison,  with  ^^^^  of 

the  means  of  returning  to  his  home  or  place  of  settlement,  by  causing  his  retaniing  to 

fare  to  be  paid  by  railway,  or  in  any  other  convenient  manner.  pl«»c«  of 

settlement. 

Purchcue  of  Land, 

44.  Any  prison  authority  may  purchase  and  hold  such  lands  or  ease-  Gertoin  pro- 
ments  relating  to  lands  as  they  may  require  for  the  purposes  of  this  Act;  1^^°^  ^^  ?g^ 
and  to  facilitate  such  purposes  **  The  Lands  Clauses  Consolidation  Act  jQooraorated. 
1846,"  and  the  Act  amending  the  same,  passed  in  the  session  of  the 
twenty-third   and  twenty-fourth  years    of  the   reign  of  Her  present 
Majesty,  chapter  one  hundred  and  six,  shall  be  incorporated  with  this 

Act,  with  the  exceptions  and  subject  to  the  conditions  hereinafter  con- 
tained ;  that  is  to  say, 

1.  There  shall  not  be  incorporated   with  this  Act  the  sections  and 

provisions  of  The  Lands  Clauses  Consolidation  Act  1846,  herein- 
after mentioned  ;  that  is  to  say,  section  sixteen,  whereby  it  is 
provided  that  the  capital  is  to  be  subscribed  before  the  compulsory 
powers  are  to  be  put  in  force  ;  section  seventeen,  whereby  it  is 
provided  that  the  certificate  of  the  justices  shall  be  evidence  that 
the  capital  has  been  subscribed;  the  provisions  relating  to  the 
entry  upon  lands  by  the  promoters  of  the  undertaking  contained 
in  sections  eighty-four  to  ninety-one,  both  inclusive  ;  section 
one  hundred  and  twenty-three,  whereby  a  limit  of  time  for  the 
compulsory  purchase  of  land  is  imposed;  or  the  provisions  relating 
to  access  to  the  special  Act : 

2.  In  the  construction  of  this  Act  and  the  said  incorporated  Acts 

this  Act  shall  be  deemed  to  be  the  special  Act,  and  the  prison 
authority  shaU  be  deemed  to  be  the  promoters  of  the  undertaking, 
and  the  word  'Mands"  shall  include  any  easement  in  or  out  of  lands : 

3.  The    prison   authority  shall    not,    except    in    respect    of    lands 

contiguous  to  a  prison,  and  required  for  the  purpose  of  enlarging 
a  prison,  or  rendering  it  more  commodious  or  safe,  put  in  force 
the  provisions  of  the  said  incorporated  Acts  with  respect  to  the 
purchase  of  land  otherwise  than  by  agreement. 
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38  &  29  Vict.      45.  When  any  lands  hare  been  parchased  for  the  purposes  of  a  prison 

GAP.  126.      in  pursuance  of  this  Act,  such  lands  shall,  at  the  expiration  of  five  years 

r»./~\       from  the  date  of  a  conveyance  having  been  made  to  any  person  or  body 

'    corporate  on  trust  for  such  purposes,  absolutely  vest  in  that  person  or 

Confinnation  of  body  corporate  for  all  the  estate  or  interest  purported  to. be  conveyed,  to 
title  to  lands  be  held  on  trust  for  the  aforesaid  purposes  ;  and  if  before  the  expiration 
of  the  said  term  of  five  years  any  proceedings  are  taken  on  which  judg* 
ment  is  obtained  for  the  recovery  of  the  possession  of  the  said  lands,  then 
within  two  calendar  months  after  judgment  has  been  obtained  there  shall 
be  paid  to  the  person  obtaining  such  judgment,  instead  of  the  delivery  of 
possession  of  the  lands,  all  costs  incurred  in  obtaining  such  judgment  and 
compensation  for  the  full  value  of  his  estate  or  interest  in  such  lands,  the 
amount  of  such  compensation  to  be  ascertained  in  the  manner  provided 
by  the  said  Lands  Clauses  Consolidation  Act  1845,  in  case  of  disputed 
compensation  as  to  land,  and  to  be  calculated  on  the  basb  of  the  value  of 
the  land  at  the  time  of  the  purchase  thereof. 

Disposal  of  unnecessary  Prisons. 

Saleof  mmeoes*  46.  Any  prison  authority  may  sell  any  prison  or  land  belonging  to  or 
sary  prisons.  ^^^  q^  tpu%l  for  them  as  such  prison  authority  that  appears  to  them  to  be 
unnecessary  by  reason  of  their  having  provided  for  the  accommodation  of 
their  prisoners,  and  the  moneys  arising  from  such  sale  shall  be  applied  in 
discharging  any  expenses  that  may  have  been  or  may  hereafter  be 
incurred  by  such  authority  in  building,  altering,  enlarging  or  rebuilding 
any  prison  within  their  jurisdiction,  or  otherwise  in  aid  of  the  rate 
raiseable  for  the  maintenance  of  their  prison. 

47.  No  sale  or  purchase  shall  be  made  in  pursuance  of  this  Act  by  a 
prison  authority,  unless  not  less  than  three  weeks  previous  notice  has 
been  given  in  some  one  or  more  public-  newspaper  or  newspapers  circa- 
lating  within  the  district  of  the  prison  authority,  of  their  intention  to 
take  into  consideration  the  propriety  of  making  such  a  sale  or  purchase 
at  a  time  and  place  to  be  mentioned  in  such  notice. 

Any  sale  in  pursuance  of  this  Act  may  be  made  by  private  contract  or 
public  auction,  and  subject  to  any  special  conditions  as  to  title  or  other 
matters  the  vendors  may  think  expedient.  No  purchaser  shall  be 
required  to  examine  into  the  propriety  of  the  sale  of  any  prison  or  land 
in  pursuance  of  this  Act,  or  into  the  appropriation  of  moneys  paid  by  him 
to  the  vendors ;  and  any  such  sale  shall,  in  the  absence  of  actual  fraud 
on  his  part,  be  valid  so  far  as  he  is  concerned,  notwithstanding  aoy 
omission  to  give  such  notice  as  aforesaid,  or  any  other  impropriety  in 
the  sale  or  misapplication  of  the  purchase  money. 


Conditions  of 
sale. 


Miscellaneous, 


Inquests  on 
prisoners. 


48.  It  shall  be  the  duty  of  the  coroner  having  jurisdiction  in  the  place 
to  which  the  prison  belongs  to  hold  an  inquest  on  the  body  of  eveiy 
prisoner  who  may  die  within  the  prison.  Where  it  is  practicable,  one 
clear  day  shall  intervene  between  the  day  of  the  death  and  the  day  of  the 
holding  the  inquest ;  and  in  no  case  shall  any  officer  of  the  prison,  or  aoy 
prisoner  confined  in  the  prison,  be  a  juror  on  such  inquest. 
General  issue  49,  jf  any  guj^  or  action  is  prosecuted  against  any  person  for  anything 
to"action!*^^*^  ^^^^  ^°  pursuance  of  this  Act,  such  person  may  plead  the  general  issue, 
and  give  this  Act  and  the  special  matter  in  evidence,  at  any  trial  to  be 
had  thereupon,  and  that  the  same  was  done  by  authority  of  this  Act ; 
and  if  a  verdict  passes  for  the  defendant,  or  the  plaintiff  becomes  nonsuited. 


•  •  • 
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or  discontinues  his  action  after  issue  joined,  or  i(^  upon  demurrer  or  other-  28  &  29  Vict. 
wise,  judgment  be  given  against  the  plaintiff,  the  defendant  shall  recover     cap.  126. 
double  costs,  and  have  the  like  remedy  for  the  same  as  any  defendant   p-ZITAeL 

hath  by  law  in  other  cases ;  and  though  a  verdict  is  giveafor  the  plaintiff        

in  any  such  action  such  plaintiff  shall  not  have  costs  against  the  defendant, 
unless  the  judge  before  whom  the  trial  takes  place  certifies  his  approba- 
bation  of  the  action  and  of  the  verdict  obtain^  thereupon. 

50.  All  actions,  suits,  and  prosecutions  commenced  against  any  person  Venue  where 
for  anything  done  in  pursuance  of  this  Act  shall  be  laid  and  tried  in  the  ^^^* 
connly  or  place  where  the  act  complained  of  was  committed,  and  shall 

be  commenced  within  six  calendar  months  after  the  committal  thereof, 
and  not  otherwise. 

51.  Any  difference  authorised  or  directed  by  this  Act  to  be  settled  by  Promion  as  to 
arbitration  shall  be  referred  to  the  arbitration  of  a  barrister-at-law,  to  be  a'l>i'f»tlon. 
appointed  in  writing,  on  the  application  of  any  party  to  the  difference, 

by  any  judge  of  assiase  of  the  last  preceding  or  of  the  next  succeeding 
circuit ;  and  all  the  provisions  of  The  Common  Law  Procedure  Act 
1854,  relating  to  compulsory  references,  shall  be  deemed  to  extend  to 
any  such  arbitration,  with  this  addition,  that  it  shall  be  obligatory  on  the 
arbitrator,  at  the  request  of  any  party  to  the  difference,  to  state  a  special 
case  for  the  opinion  of  a  superior  court. 

52.  Offences  under  this  Act,  with  the  exception  of  felonies,  and  of  Recoveiy  of 
offences  for  the  mode  of  trial  of  which  express  provision  is  made  by  this  penalties. 
Act,  shall  be  prosecuted  summarily  before  two  justices  acting  for  the 
division  or  place  where  the  matter  requiring  the  cognisance  of  ^  such 
justices  arises,  and  in  manner  directed  by  the  Act  of  the  session  holden 

in  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present  Majesty, 
chapter  forty-three,  and  any  Act  amending  the  same. 

Visiting  Justices. 

53.  The  justices  within  every  prison  jurisdiction,  in  sessions  assembled,  Appointment  of 
shall,  at  their  first  sessions  in  each  year,  nominate  two  or  more  justices,  minting  iutices. 
with  their  consent,  to  be  visitors  of  each  prison  within  their  jurisdiction, 

with  power,  if  they  think  fit,  to  declare  such  nomination  to  be  for  the 
whole  year,  or  to  renew  the  same  or  make  a  fresh  nomination  in  each 
succeeding  quarter  of  the  year ;  and  one  or  more  of  the  visiting  justices 
so  appointed  shall  from  time  to  time  visit  and  inspect  each  prison,  and 
shall  examine  into  the  state  of  the  buildings,  so  as  to  form  a  judgment 
as  to  the  repairs,  additions,  or  alterations  which  may  appear  necessary, 
strict  regard  being  had  to  the  requisitions  of  this  Act  with  respect  to  the 
separation  of  prisoners,  and  enforcement  of  hard  labour  in  prisons,  and 
shall  further  examine  into  the  conduct  of  the  respective  officers,  and  the 
treatment  and  conduct  of  the  prisoners,  the  means  of  setting  them  to 
work,  the  amount  of  their  earnings,  and  the  expenses  attending  the 
prison,  and  shall  inquire  into  all  abuses  within  the  prison,  and  shall  take 
cognisance  of  matters  of  pressing  necessity,  and  within  the  powers  of 
their  commission  as  justices,  and  regulate  the  same,  and  shall  once  at 
least  in  each  quarter  of  a  year  make  a  report  to  the  justices  in  sessions 
assembled. 

54.  The  justices  in  sessions  assembled  may  make  rules  with  respect  to  Power  to  make 
the  duties  of  visiting  justices,  and  from  time  to  time  repeal  or  alter  any  ^^^,  *^}^  . 
rule  so  made,  and  make  other  rules  in  addition  thereto  or  in  substitution  ^^t>"«J"*ticee. 
therefor,  but  no  rules  shall  be  valid  which  are  inconsistent  with  any 
provision  of  this  Act. 
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S8  &  99  Vict.     55.  Anj  JQStioe  of  the  peace  having  jarisdietion  in  the  pkee  to  which 
CAP.  126.     a  prison  belongs  may,  whenever  he  thinks  fit,  enter  into  and  examine 
the  condition  of  such  prison  and  of  the  prisoners  therein,  and  he  may 
enter  any  obsewations  he  may  think  fit  to  make  in  reference  to  the  eon- 
Visits  to  prison  dition  of  the  prison,  or  abuses  therein,  in  the  visitors'  book  to  be  kept  by 
bj  anj  justice,   the  gaoler ;  and  it  shall  be  the  duty  of  the  gaoler  to  draw  the  attention 
of  the  visiting  justices,  at  their  next  visit  to  the  prison,  to  any  entries 
made  in  the  said  book  ;  but  he  shall  not  be  entitled  in  pursuance  of  this 
section  to  visit  any  prisoner  under  sentence  of  death,  or  to  oommanicate 
with  any  prisoner,  except  in  reference  to  the  treatment  in  prison  of  such 
prisoner,  or  to  some  complaint  that  such  prisoner  may  make  as  to  sueh 
treatment. 

Part  U, 


Abolition  of  dis* 
tiDCtion  between 
gaol  and  house 
of  oorreotion 


Joris^otion 
over  prison. 

Cnstodj  of 
prisoners. 


Secnritj  to 
sheriff. 


Besponsibilitj 
of  sheriff. 

Description  of 
prison  in  writ. 


Qaoler  of  prison 
to  delifer 
calendar. 


Law  of  FmsoNa. 

56.  Subject  to  the  provisions  of  this  Act  with  respect  to  the  appropria^ 
tion  of  prisons  to  particular  classes  of  prisoners,  every  prison  to  which 
this  Act  applies  shall  be  deemed  to  be  a  gaol  and  house  of  ctNrrection, 
but  no  class  of  prisoners  that  have  not  previously  to  the  commencement 
of  this  Act  been  confined  in  any  prison  shall  be  confined  there  until  one 
of  Her  Majesty's  principal  Secretaries  of  State  has  certified  that  such 
prison  is  a  fit  place  of  confinement  for  that  class  of  prisoners. 

57.  Every  prison,  wheresoever  situate,  shall  for  all  purposes  be  deemed 
to  be  within  Uie  limits  of  the  place  for  which  it  is  used  as  a  prison. 

58.  Every  prisoner  confined  in  a  prison  shall  be  deemed  to  be  in  the 
legal  custody  of  the  gaoler,  provided  that  nothing  in  this  Act  contained 
shall  affect  the  jurisdiction  or  responsibility  of  the  sheriff  in  respect  of 
prisoners  under  sentence  of  death,  or  his  jurisdiction  or  control  over  the 
prison  where  such  prisoners  are  confined,  and  the  officers  thereof,  so  far 
as  may  be  necessary  for  the  purpose  of  carrying  into  effect  the  sentence 
of  death,  or  for  any  purpose  relating  thereto;  and  in  any  prison  in  which 
sentence  of  death  is  required  to  be  carried  into  effect  on  any  prisoner, 
whether  such  prison  is  or  not  the  common  gaol  of  the  county,  the  sheriff 
shall,  for  the  purposes  of  carrying  that  sentence  into  execution,  be 
deemed  to  have  the  same  jurisdiction  with  respect  to  such  prison  as  he 
has  by  law  with  respect  to  the  common  gaol  of  a  county,  or  would  have 
had  if  this  Act  had  not  passed. 

59.  The  gaoler  of  any  prison  in  which  deb|ors  are  eonfined  shall  give 
security  to  the  sheriff  for  their  safe  custody  to  such  amount  as  may 
be  determined  by  agreement,  or,  in  default  of  agreement,  may  be  settled 
by  the  justices  in  sessions  assembled ;  and  any  such  security  may  be 
given  to  the  sheriff  and  his  successors  in  office,  and  shall  be  deemed  to 
enure  to  the  benefit  of  each  succeeding  sheriff  in  the  same  manner  as  if 
he  were  individually  named  therein. 

60.  The  sheriff  shall  not  be  liable  for  the  escape  from  imprisonment 
of  any  prisoner  other  than  a  debtor. 

61.  Any  writ,  warrant,  or  other  legal  instrument  addressed  to  the 
gaoler  of  a  particular  prison,  describing  the  prison  by  its  situation  or 
other  definite  description,  shaJl  be  valid,  by  whatever  title  such  prison  is 
usually  known,  or  whatever  be  the  description  of  the  prison,  whether 
gaol,  house  of  correction,  bridewell,  penitentiary,  or  otherwise. 

62.  The  gaoler  of  every  prison  shall  deliver  or  cause  to  be  delivered 
to  the  judges  of  assise,  and  to  the  justices  in  quarter  sessions^  a  calendar 
of  all  prisoners  in  custody  for  tried  at  such  assizes  or  gaol  sessions)  la 
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the  same  way  as  the  sheriff  of  a  coantj  has  hitherto  been  required  by  law  2S  &  39  Viot. 
to  deliver  a  calendar  of  sach  prisoners  when  committed  to  the  common     gap-  ^^^' 
gaol  of  the  coantj,  and  the  sheriff  shall  no  longer  be  required  to  deliver   pJZITj^^ 
or  cause  to  be  delivered  such  calendar.  

68.  A  prisoner  may  bo  brought  up  for  trial,  and  may  be  removed  by  RemoTai  of 
or  under  the  direction  of  the  gaoler  from  one  prison  to  another,  or  from  pnaoaem  for 
one  place  of  confinement  to  another,  to  which  such  prisoner  may  be  ^'^ 
legally  removed^  for  the  purpose  of  being  tried  or  undergoing  his  sen- 
tence, and  no  prisoner  whilst  in  the  custody  of  a  gaoler  shall  be  deemed 
to  have  escaped,  although  he  may  be  taken  into  different  jurisdictions  or 
different  places  of  confinement. 

64.  Prisoners  may  be  removed  from  one  prison  to  another  prison  or  Remold  of 
place  of  confinement  within  the  jurisdiction  of  the  same  prison  authority,  pn>onen  ia 
or  to  the  prison  of  any  other  authority,  with  the  consent  of  such  last-  ^      *^****' 
mentioned  authority,  by  order  of  the  justices  in  sessions  assembled,  for 
the  purpose  of  enabling  any  prison  to  be  altered,  enlarged,  or  rebuilt,  or 
in  case  of  a  contagious  or  infectious  disease  breaking  out  in  any  prison, 
or  for  any  other  reasonable  cause ;   and  in  case  of  emergency  such 
removal  may  be  made  ip  pursuance  of  an  order  under  the  hands  of  the 
visiting  justices ;  and  any  prisoners  removed  from  a  prison  in  pursuance 
of  this  section  may,  by  order  of  the  justices  in  sessions  assembled,  be 
taken  back  by  the  gaoler  to  the  prison  from  whence  they  were  removed^ 
or  be  removed  to  any  other  place  in  which  they  can  legally  be  impri- 
soned. 

66.  It  shall  be  lawful  for  Her  Migesty,  by  aa  order  under  the  hand  of  Her  Majestj 
one  of  Her  Migesty*s  principal  Secretaries  of  State,  to  direct  any  person  °>?7  order 
in  prison  in  England  and  Wales  under  sentence  of  any  court,  or  of  any  ^^^^^^ 
competent  authority,  for  any  offence  committed  by  him,  to  be  removed  one  prieoo  to 
from  the  prison  in  which  he  is  confined  to  any  other  of  Her  Miyesty's  another. 
prisons  within  England  and  Wales,  there  to  be  imprisoned  during  his 
term  of  imprisonment 

66.  Where  a  prison  authori^,  in  this  section  called  the  contracting  CoatoAj  and 
authority,  has  contracted  with  any  other  prison  authority,  in  this  section  trial  of  priBoners 
called  the  receiving  authority,  that  the  receiving  authority  is  to  receive  ^.*  '^^^^u^*^ 
into  and  maintain  in  its  prison  any  prisoners  maintainable  at  the  expense  1^™^* 

of  the  contracting  authority,  the  prison  of  the  receiving  autiiority  shall 
for  all  the  purposes  of  and  incidental  to  the  commitment,  trial,  detention, 
and  punishment  of  the  prisoners  of  the  contracting  authority,  or  any  of 
such  purposes,  according  to  the  tenor  of  the  contract,  be  deemed  to  be 
the  prison  of  the  contracting  authority^  except  that  the  contracting 
authority  shall  have  no  right  to  interfere  in  the  management  of  the  prison 
of  the  receiving  authority. 

67.  In  every  prison  to  which  this  Act  applies  prisoners  convicted  of  Mifdemeananu 
misdemeanor,  and  not  sentenced  to  hard  labour,  shall  be  divided  into  at  of  first  diTinoa. 
least  two  divisions,  one  of  which  shall  be  called  the  first  division  ;  and 
whenever  any  person  convicted  of  misdemeanor  is  sentenced  to  imprison- 
ment without  hard  labour  it  shall  be  lawful  for  the  court  or  judge  before 

whom  such  person  has  been  tried  to  order,  if  such  court  or  judge  think 
fit,  that  such  person  shall  be  treated  as  a  misdemeanant  of  the  first 
division,  and  a  misdemeanant  of  the  first  division  shall  not  be  deemed  to 
be  a  criminal  prisoner  within  the  meaning  of  this  Act. 
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IB  &  29  Vict. 

C3AP.  126.  Part  UI. 

PritontAct,  DiSOONTIKUANOB  OF  OBBTADf  PbISONS. 

Prohibition  of  68.  After  the  oommenoement  of  this  Act  no  person  shall  be  committed 
GommitulB  to  to  any  of  the  prisons  mentioned  in  the  second  schedule  hereto. 
SlhSIilt'*^"^  All  persons  who  before  the  passing  of  this  Act  might  lawfully  have 
been  committed  to  anj  of  the  said  scheduled  prisons  shall,  after  the 
passing  thereof,  be  committed  to  the  prison  of  the  county  in  which  the 
said  scheduled  prison  is  situated  ;  and  such  county  prison  shall,  for  all 
purposes  relating  to  or  consequential  on  the  committal,  trial,  detention^ 
or  punishment  of  prisoners  committed  or  removed  thereto  in  pursuance 
of  this  part  of  this  Act,  be  regarded  in  law  as  if  it  were  the  said  scheduled 
prison. 

In  this  part  of  this  Act,  so  far  as  it  relates  to  the  prison  at  Richmond 

in  the  said  second  schedule  mentioned,  *'  county  **  shall  mean  the  North 

Biding  of  Yorkshire,  and  so  far  as  relates  to  the  prison  at  Bye  in  the  same 

schedule  mentioned  the  county  goal  of  Lewes  shall  be  deemed  to  be  the 

prison  of  the  county. 

RemoYftl  of  69.  As  soon  as  conveniently  may  be  after  the  commencement  of  this 

priBonen  ia       Act  the  gaoler  of  each  of  the  said  scheduled  prisons  shalL  without  writ 

scheduled  Qf  habeas  corpus  or  other  writ  for  that  purpose,  remove  every  prisoner 

pnioDs.  under  sentence  or  committed  for  trial  in  such  prison  to  the  prison  of  the 

county  in  which  the  said  scheduled  prison  is  situate,  and  deliver  such 

prisoner  into  the  custody  of  the  gaoler  of  the  said  county  prison,  together 

with  the  writ  and  other  process  under  which  the  prisoner  was  arrested  or 

confined ;  and  the  gaoler  of  the  said  county  prison  shall  be  bound  to 

receive  such  prisoner,  and  shall  give  a  receipt  to  the  gaoler  of  the  said 

scheduled  prison  for  every  prisoner  removed  in  pursuance  of  this  section. 

EzpeDfl€8  of  70.  The  expenses  which  may  be  incurred  by  any  county  in  the  con- 

priBonen  oon-    veyance,  transport,  maintenance,  safe  custody,  and  care  of  every  prisoner 

fined  io  coanty  confined,  in  pursuance  of  this  part  of  this  Act,  in  the  county  prison 

pneons  un  er     ^^^^^^  ^f  ^^  ^q^  ^£  ^^^  j^^  Scheduled  prisons,  including  the  expenses  of 

the  removal  of  the  prisoners  from  one  prison  to  another,  shall  be  defrayed 

in  manner  provided  by  law  in  cases  where  the  prisoners  committed  for 

offences  arising  within  any  borough  or  other  place  that  does  not  contribute 

to  the  county  rate  are  sent  to  any  prison  of  a  county,  and  there  is  no 

special  contract  between  such  borough  or  other  place  and  the  county 

relative  to  such  prisoners. 

Power  to  ue         71.  The  prison  authority  of  any  of  the  said  scheduled  prisons  may  sell 

icheduled  ^^^  same  in  manner  provided  by  this  Act  in  case  where  a  prison  appears 

Qp^hoQses.      '  to  a  prison  authority  to  be  unnecessary  by  reason  of  its  having  provided 

for  the  accommodation  of  its  prisoners  in  some  other  adequate  prison,  or 

may,  with  the  sanction  of  the  said  Secretary  of  State,  cause  the  same  to 

be  used  as  a  police  station»house  or  a  lock-up  house,  and  the  money 

arising  from  any  sale  made  in  pursuance  of  this  section  shall  be  applied 

in  discharging  any  expenses  thlat  may  be  incurred  by  such  authority  in 

the  maintenance  of  its  prisoners,  or  otherwise  in  aid  of  the  rate  applicable 

to  prison  purposes. 

Power  to  allow       72.  The  justices  in  sessions  assembled  having  jurisdiction  over  each  of 

compensation  to  ^]^^  ^^^  scheduled  prisons  may  allow  such  compensation  or  allowance  as 

of  offiM.*^"^     they  think  fit  to  any  person  who,  by  reason  of  the  passing  of  this  part 

of  this  Act,  is  deprived  of  any  salary  or  emoluments,  so  that  no  such 

compensation  or  allowance  exceeds  the  proportion  of  the  salary  and 
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emolument,  if  any,  which  might  be  granted  under  similar  circumstances  ss  &  29  Vicr, 
to  a  person  in  the  civil  service  under  the  Acts  for  regulating  such  com«      <^^^*  l^^* 
pensations  or  allowances  for  the  time  being  in  force ;  and  any  compensation    pJ^^j^^^ 

or  allowance  so  allowed  shall  be  paid  out  of  anj  rates  applicable  to  the        

payment  of  the  salaries  of  such  officers,  subject  to  this  proviso^  that  when 
the  power  to  levy  such  rates  is  vested  in  a  different  body  from  the 
justices,  the  consent  of  such  last-mentioned  body  shall  be  obtained  to  the 
amount  allowed* 

Pake  IV. 

Repeal  op  Statutes,  and  Saving  Clatises. 

73.  After  the  commencement  of  this  Act  there  shall  be  repealed  the  Acta  and  parts 
several  Acts  specified  in  the  third  schedule  hereto  to  the  extent  in  the  ^J^^^»  >n  third 
said  schedule  mentioned.  repealed. 

74.  No  repeal  hereby  enacted  shall  affect —  No  repeal  hereby 

1 .  Any  order  made,  sentence  passed,  or  other  Act  or  thing  duly  done  enacted  to  afiect 

under  any  Acts  hereby  repealed  :  any  order  made, 

2.  Any  right  or  privilege  acquired,  any  security   given,  or  other  ^^ 

liability  incurred  under  any  Act  hereby  repealed  : 

3.  Any  penalty,  forfeiture,  or  other  punishment  incurred  in  respect  of 

any  offence  against  any  Act  hereby  repealed  : 

4.  Any  appointment  to  an  office  made  under  any  Act  hereby  repealed, 

or  any  power  of  removing  the  holder  of  such  office,  or  otherwise 
dealing  with  such  office  as  respects  the  existing  holder  thereof  in 
manner  provided  by  any  Act  hereby  repealed  : 
6.  The  power  of  committing  prisoners  to  any  prison  except  in  so  far 
as  the  same  may  be  altered  in  pursuance  of  powers  given  by  this 
Act. 

75.  All  cells  certified  before  the  commencement  of  this  Act  by  any  Gertifioates  as 
inspector  of  prisons  as  being  fit  to  be  used  for  the  separate  confinement  ^  ^^^ 

of  prisoners  shall  be  deemed  to  be  cells  certified  for  such  purposes  uoder 
this  Act. 

76.  Any  unrepealed  Act  of  Parliament  in  which  reference  is  made  Saving  as  to 
to  the  provisions  of  any  Act  hereby  repealed  shall  be  construed  as  if  in  '?^*^**L5'?1^ 
such  first-mentioned  Act  reference  had  been  made  to  the  corresponding  to'i^^ther  Acts, 
provisions  of  this  Act. 

77.  In  the  construction  of  the  Act  of  the  twenty-fifth  and  twenty-  Saving  as  to 
sixth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-four,  the  "*^*"8  *>f 
expression  "The  Gaol  Act"  shall  mean  this  Act  instead  of  the  Act  ™yA^Y;^f 
therein  referred  to.  , 

78.  Nothing  in  this  Act  contained  shall  affect  the  right  of  any  creditor  Saving  of  righu 
who  may  have  advanced  any  moneys  for  building,  repairing,  or  otherwise  ^^  creditors 
for  the  purposes  of  any  prison  discontinued  in  pursuance  of  this  Act,  or 

may  have  advanced  any  moneys  on  any  mortgage  or  other  security  ;  and 
it  shall  be  lawful  for  such  creditor  to  pursue  any  remedies  for  recovering 
the  principal  or  interest  monejrs  due  to  him,  and  to  eiyoy  the  benefit  of 
any  security  of  which  he  may  be  possessed,  in  the  same  manner  as  if  this 
Act  had  not  passed,  and  as  if  the  Acts  hereby  repealed  had  remained  in 
full  force. 

79.  Nothing  in  this  Act  contained  shall  affect  the  tenure  of  office  or  Saving  of 
salary  or  superannuation  allowance  of  any  officer  of  a  prison,  not  being  superannnatioo 
one  of  the  said  scheduled  prisons,  appointed  prior  to  the  commencement  *"<>^"'^^^ 

of  this  Act,  but  such  officer  shall  remain  entitled  to  the  same  tenure  of 
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se  &  S9  Vior.  office^  salarj)  and  snperaniioation  allowanoe  aa  if  this  Act  had  not  passed  s 

GAP.  126.     Provided  that  the  saperannuatioii  allowanoe  of  any  piiaon  officer  appointed 

*_~'        bef<nre  the  commencement  of  this  Act  may,  on  the  application  of  aach 

officer,  and  with  the  conflent  of  the  justioes  in  aeasiona  assembled^  be 

calculated  on  the  same  scale  on  which  the  superannuation  allowaaces 

of  officers  appointed  after  the  passing  of  this  Act  are  directed  to  be 

calculated. 

Saving  as  to  80.  All  rules  in  force  in  any  prison  that  are  inconsistent  with  this  Act, 

^^  or  the  regulations  in  the  schedule  hereto,  shall  be  repealed  from  and  after 

the  commencement  of  this  Act,  but  all  other  rules  in  force  in  any  prison 

shall  so  continue  until  altered  in  manner  in  this  Act  provided. 

Saving  as  to  81.  Nothing  in  this  Act  contained  shall  affect  any  right  vested  by  Act 

appointmmt  of  of  Parliament  or  charter  in  the  council  of  any  municipal  borough  of 

^'^"*  appointing  a  gaoler,  chaplain,  or  other  officer  to  the  prison  of  snch 

borough. 
Saving  as  to  82.  Nothing  in  this  Act  contained  relating  to  the  custody  of  prisoners 

commiBdona.  ghaU  affect  the  validity  of  any  commission  of  gaol  delivery,  conmiission 
of  oyer  and  terminer,  or  other  commission,  precept,  writ,  warrant,  or 
other  document,  notwithstanding  the  same  may  be  addressed  to  or  make 
mention  of  the  sheriff  of  any  county,  city,  or  place,  instead  of  being 
addressed  to  or  making  mention  of  the  gaoler  of  a  prison  or  prisons ;  and 
every  such  commission,  precept,  writ,  warrant,  or  other  docuiQent  shali 
be  obeyed  by  the  gaoler,  and  take  effect  in  the  same  manner  as  if  the 
gaoler  had  been  named  therein  instead  of  the  sheriff. 


PENALTIES  LAW  AMENDMENT  ACT. 

28  a^  29  Vict.  cap.  127. 

An  Act  to  amend  the  Law  relating  to  email  Penalties.^ 

[6th  July  1865.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  small 
penalties :  Be  it  enacted  by  the  Queen's  most  excellent  Migesty, 

by  and  with  the  advice  and  consent  of  the  Lord's  spiritual  and  temporal, 

and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 

of  the  same,  as  follows : 
Short  title.  Sect.  1.  This  Act  may  be  cited  for  all  purposes  as  " The  SmallPenalties 

Act  1865." 
Commenoeinent     2.  This  Act  shall  come  into  operation  on  the  first  day  of  August  one 
^^  thousand  eight  hundred  and  sixty-five. 

^^^^^         3.  The  word  **  penalty  ^  in  this  Act  shall  include  any  sum  of  money 
*  penalty.         recoverable  in  a  summary  manner. 

^^oomj  of  4,  Where  upon  summary  conviction  any  oflbnder  may  be  adjudged  to 

•mall  penaltiee.  p|^^  ^  penalty  not  exceeding  five  pounds^  such  offenderi  in  case  of  non« 
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pajmeiit  thereof  may,  without  any  warrant  of  distress,  be  committed  to  S8  &  29  Vict. 
prison  for  any  term  not  exceeding  the  period  specified  in  the  following     gap.  127. 
scale,  unless  the  penalty  shall  be  sooner  paid  :  Pen^duLam 

The  imprisonment  AmmdiMtUAet 
For  any  penalty^-  not  to  exceed-—  

Not  exceeding  ten  shillings       •• .Seven  days. 

Exceeding    ten    shillings    and   not  exceeding  one 

pound     •••     •••     •••     •••     •     •••  Fourteen  days. 

Exceeding  one  pound  but  not  exceeding  two  pounds...  One  month. 
Exceeding  two  pounds  but  not  exceeding  five  pounds  Two  months. 

5.  Nothing  in  this  Act  contained  shall  aSect  the  power  of  imposing  Saving  m  to 
hard  labour  in  addition  to  imprisonment  in  cases  where  hard  labour  mighty  l>«rd  labour. 
on  nonpayment  of  the  penalty,  have  been  so  imposed  if  this  Act  had  not 
passed. 

6.  This  Act  shall  apply  to  penalties,  including  costs,  recoverable  in  a  Application  of 
summary  manner  in  pursuance  of  any  Act  of  Parliament,  whether  passed  Aot. 
before  or  after  the  commencement  of  this  Act ;  and  all  provisions  of  any 

Act  of  Parliament  authorising,  in  the  case  of  nonpayment  of  a  penalty 
not  exceeding  five  pounds,  a  longer  term  of  imprisonment  than  Is 
provided  by  this  Act,  shall  be  repealed. 

7.  This  Act  shall  not  apply  to  any  penalty  imposed  by  any  Act  of  Not  to  applj  to 
Parliament  relating  to  the  Inland  Revenue.  penalties  onder 

8.  This  Act  shJl  extend  to  England  only.  ^*"'*'  -^^ 

Extent  of  Act 
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PRECEDENTS  OF  INDIOTMENT& 


Nam. 

Indwtment  against  the  driver  of  a  loeomoH^  engine  under 

24  4'  26  Viet  e.  100,  s.  34. 

SUSSEX,)  The  Jurors  for  oar  Lady  the  Queen,  upon  their  oath, 
to  wit.  )  present,  that  before  and  at  the  time  of  committing  the 
offences  hereinafter  mentioned,  there  was  and  still  is  a  certain  railway 
company  called  the  London,  Brighton  and  South  Coast  Railway  Com- 
pany, being  the  proprietors  of  a  certain  railway  proceeding  from  the 
parishes  of  St.  Olave  and  St  John,  Southwark,  in  the  covnty  of  Surrey, 
to  Brighton,  in  the  county  of  Sussex,  and  to  other  places.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  before  and 
at  the  time  of  committing  the  offences  hereinafter  in  the  several  counts 
of  this  indictment  mentioned,  and  after  the  making,  passing,  and  coming 
into  operation  of  a  certain  Act  of  Parliament,  holden  in  the  Srd  and  4th 
years  of  the  reign  of  Her  present  Migesty  Queen  Victoria,  intituled 
"  An  Act  for  regulating  Railways,"  S.  J.  had  voluntarily  entered  into 
the  service  and  employment  of  the  said  company,  and  had  become  and 
was  an  engine-driver  in  the  service  and  employment  of  the  said 
company,  for  hire  and  reward  in  that  behalf,  and  had  voluntarily  taken 
upon  himself  the  duties  and  responsibilities  appertaining  to  the  said 
service  and  employment,  to  be  by  him  performed  in  accordance  with  and 
subject  to  the  byelaws,  rules,  and  regulations  of  the  said  company. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  whilst  the  said  S.  J.  was  so  in  the  service  and  employment  of  the 
said  railway  company  as  aforesaid,  to  wit,  on  the  8th  day  of  September, 
A.D.  1865,  the  said  S.  J.,  then  being  such  engine-driver  as  aforesaid, 
had  taken  upon  himself  the  direction  and  management  of  a  certain 
locomotive  steam-engine,  having  divers,  to  wit,  twenty,  carriages  there- 
unto attached,  containing  therein  divers  persons,  for  the  purpose  of 
driving  the  said  engine  and  carriages  along  the  said  railway  of  the  said 
company,  to  wit,  from  Brighton,  in  the  said  county  of  Sussex,  to  the 
Bricklayers'  Arms  Station,  in  the  parish  of  St.  Mary,  Bermondsey,  in 
the  county  of  Surrey.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  S.  J.,  being  such  engine-driver  as 
aforesaid,  and  having  so  taken  upon  himself  the  direction  and  management 
of  the  engine,  for  the  purpose  as  aforesaid,  did  theroupon,  to  wit,  on  the 
day  and  year  as  aforesaid,  drive  the  said  engine  and  the  said  carriages 
thereto  attached,  containing  divers  persons  as  aforesaid,  along  the  said 
railway,   to  wit,   from  Brighton  aforesaid  to  the  Bricklayers'  Arms 
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Station,  as  aforesaid*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,     Preoedemti 
do  further  present  that  thereupon  it  became  and  was  the  duty  of  the  said  ^  Indiammiu. 
S.  J.  to  drive  tlie  said  engine  and  carriages  along  the  said  railway  in  a  loaictment 
cautious,  careful,  and  vigilant  manner.   And  it  became  and  was  the  duty  against  the 
of  the  said  S.  J.  to  drive  the  said  engine  and  carriages  when  approach-  driTorof  a  loco- 
ing any  station  of  the  said  railway  so  cautiously  as  to  be  able  to  stop  "^^^*ol"£°25 
before  reaching  the  said  station  without  the  violent  application  of  the  yiJ^Q^  iqq 
breaks.    Ajid  it  became  and  was  the  duty  of  the  said  S.  J.  to  drive  the  s.  34. 
said  engine  and  carriages  along  the  said  railway  at  an  aniform  speed, 
and  on  no  account  to  arrive  at  any  station  on  the  said  railway  before  the 
time  specified  in  the  time-table  of  the  said  railway  company.    And  it 
became  and  was  the  duty  of  the  said  S.  J.  cautiously  to  watch  for  and 
observe  all  signals  and  notifications  of  actual  and  impending  danger,  and 
immediately  upon  any  such  notification  or  signal  of  danger  to  use  his 
best  endeavours  to  check  and  diminish  the  speed  and  progress  of  the  said 
engine  and  carriages,  and  also  immediately  to  cause  notice  of  such  danger 
to  be  given  to  G.  W.  and  W*  F.,  then  and  there  being  guards  in  the  service 
and  employment  of  the  said  company,  to  the  intent  that  the  said  G.  W.  and 
W.  F.,  then  and  there  being  such  guards  as  aforesaid,  might  then  and  there 
co-operate  with  the  said  S.  J.,  being  such  engine-driver  as  aforesaid,  in 
diminishing  the  speed  and  progress  of  the  said  engine  and  carriages,  and 
in  stopping  the  same.    Ajid  the  jurors  aforesaid,  upon  their  oath  i^ore- 
said,  do  further  present  that  afterwards  and  whilst  the  said  engine,  car- 
riages, and  persons  were  so  passing  along  the  said  railway  towards  the 
Bricklayers'  Arms  Station  as  aforesaid,  and  were  approaching  a  certain 
railway  station  on  the  said  railway,  called  the  Three  Bridges  Station,  to 
wit,  at  Worth,  in  the  county  of  Sussex,  and  whilst  the  said  engine  was  so 
approaching  the  said  station  with  great  speed,  force,  and  violence,  the 
said  railway  became  and  was  obstructed,  to  wit,  by  a  certain  engine  and 
carriages,  at  and  near  to  the  said  Three  Bridges  Station,  in  such  manner 
that  the  said  engine  and  carriages  so  driven  by  the  said  S.  J.  as  afore- 
said, became  and  were  in  great  and  imminent  peril  of  being  propelled 
against  the  said  obstruction,  to  the  great  endangerment  of  the  lives  and 
limbs  of  the  said  persons  passing  along  and  being  upon  the  said  railway. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  notice  of  impending  danger  to  the  said  engine,  carriages,  and  per- 
sons was  signified  to  the  said  S.  J.,  to  the  intent  that  the  speed  and  pro- 
gress of  the  said  engine  and  carriages  might  be  checked,  slackened,  and 
diminished  ;  that  is  to  say,  by  the  exhibition  to  him,  the  said  S.  J.,  of  a 
red  light,  then  and  there  being  the  signal  used  in  such  cases,  as  the  said 
S.  J.  then  and  there  well  knew.    And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  S.  J.,  then  and  there 
being  such  engine-driver  in  the  service  and  employment  of  the  said  com- 
pany as  aforesaid,  and  being  so  charged  with  the  duties  and  responsi- 
bilities as  aforesaid,  not  regarding  his  duty  in  that  behalf  then  and  there, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  Three  Bridges  Station 
aforesaid,  in  the  county  of  Sussex,  unlawfully,  negligently,  and  whilst 
the  said  danger  was  impending  as  aforesaid,  did  altogether  fail  in  his 
said  duty  in  that  behalf ;  and  the  said  S.  J.  unlawfully  and  negligently 
did  altogether  fail  and  omit  to  drive  the  said  engine  along  the  said  rail- 
way in  a  cautious  and  vigilant  manner ;  and  the  said  S.  J.  then  and 
there  unlawfully  and  negligently  did  altogether  £bu1  and  omit  to  drive 
the  said  engine  and  carriages,  when  approaching  the  Three  Bridges 
Station,  on  the  said  railway,  so  as  to  be  able  to  stop  the  said  engine 
VOL.  X.  / 
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Pr€<»dentt     and    carriages  before  reaching  the  said   station  without  the   Tiolent 
of  indictnufUt,  application  of  the  breaks  ;  and  the  said  S.  J.  then  and  there  unlaw- 
Indictmeot        ^"^^/  ^°^  negligently  did  altogether  fail  and   omit  to  drire  the   said 
Against  th«       engine  and  carriages   along  the  said  railway  at   an  uniform  speed  ; 
dri?er  of  a  loco- and    did    arrive    at    the    said   Three   Bridges   Station    on   the    said 
rndw*24"&"25  ^^^'^'^^  before    the    time    specified    in    the    time-table  of    the    said 
Vict  c.  100      company ;   and    the    said    S.   J.    then    and    there,   and    during    the 
8. 34.         '      passage  of    the  said   engine    and  carriages   along    the    said  railway 
as  aforesaid  unlawfully  and   negligently  did   altogether  fail  and  omit 
cautiously  to  watch  for  and  observe  any  signals  and  notifications  of 
danger  to   the  said   engine,  carriage  and  persons,  and  did  not  and 
would  not  observe  the  said  notice  and  signal  so  exhibited  as  aforesaid, 
and  then  and  there  did  altogether  fail  and  omit  to  use  any  endeavours 
to  check  or  diminish  the  speed  and  progress  of  the  said  engine  and 
carriages,  and  did  not  nor  would  cause  any  notice  of  such  impending 
danger  to  be  given  to  the  said  6.  W.  and  W.  F.,  so  being  such  guards 
as  aforesaid,   to   the  intent  that  the   said   G.  W.  and  W.  F.  might 
co-operate  with  him  the  said  S.  J.  in  stopping  or  diminishing  the  progress 
and  speed  of  the  said  engine  and  carriages,  and,  on  the  contrary  thereof, 
the  said  S.  J.  then  and  there  unlawfully  and  negligently,  and  notwith- 
standing the  said  notification  and  signal  of  danger,  did  drive  the  said 
engine  in  so  incautious,    careless  and  negligent  a  manner,   and   with 
such  speed  and  violence,  and  without  in  any  way  regarding  the  said 
notification  and  signal  of  danger  as  aforesaid,  and  without  in  any  proper 
manner  checking  and  diminishing  the  said  progress  and  speed  of  the 
said  engine  that,  owing  to  and  by  reason  of  the  unlawful  and  negligent 
omissions  aforesaid,   the  said   engine    was   then  and  there  propelled, 
jammed  and  forced  with  great  violence  against  the  said  obstruction, 
whereby  the  said  passage  of  the  said  engine  along  the  said  railway  was 
then  and  there  greatly  obstructed  and  impeded,  and  the  lives  and  limbs 
of  divers  persons  then  and  there  passing  along  and  being  upon  the  said 
railway,  to  wit,  G.  W.  and  W.  F.  were  greatly  injured  and  endangered, 
against  the  form  of  the  statute  in  such  case  made,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  committing  the  offence 
hereinafter  mentioned,  S  J.  was  an  engine-driver  in  theserviceof  a  certain 
railway  company,  to  wit,  the  London,  Brighton  and  South  Coast  Railway, 
and  the  said  company  were  the  proprietors  of  a  certain  railway,  proceeding 
from  the  parishes  of  St.  Olave's  and  St.  John's,  Southwark,  in  the  county 
of  Surrey,  to  Brighton,  in  the  county  of  Sussex,  and  to  other  places. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  whilst  the  said  8.  J.  was  so  in  the  service  of  the  said  railway  as 
aforesaid,  to  wit,  on  the  8th  day  of  September,  a.d.  1865,  the  said  S.  J. 
then  being  such  engine-driver  as  aforesaid,  had  taken  upon  himself  the 
direction  and  management  of  a  certain  locomotive  steam-engine,  haying 
divers — to  wit,  twenty-— K^arriages  thereto  attached,  containing  therein 
divers  persons,  for  the  purpose  of  driving  the  said  engine  and  carriages 
along  the  said  railway  of  the  said  company,  to  wit,  from  Brighton,  in 
the  county  of  Sussex,  to  the  Bricklayers'  Arms  Station,  in  the 
county  of  Surrey.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  S.  J.  being  such  engine-driver  as  afore- 
said, did  thereupon,  to  wit,  on  the  day  and  year  aforesaid,  drive  the 
said    engine    and    the    said    carriages    thereto    attached,    containing 
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divers  persons  as  aforesaid,  along  the  said  railway,  to  wit,  from  PrteedenU 
Brighton  afwesaid,  towards  the  Bricklajers'  Arms  Station  aforesaid.  ^'-^  ^«rf^<««»tf» 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  indictment 
present,  that  thereupon  it  hecame,  and  was  the  duty  of  the  agaiimt  the 
said  S.  J.  to  keep  a  good  look-out  for  certain  signals,  as  well  moveable  ^'•▼ff  of  *  j®®*" 
as  fixed,  used  and  approved  by  the  said  company,  that  is  to  say,  a  certain  JJJJJir^r&^as 
wooden  arm  raised  so  as  to  form  a  horizontal  position,  with  a  fixed  post  yjct.  c  loo, 
attached  to  the  same,  and  a  certain  lamp,  with  a  glass  coloured  red,  a.  34. 
attached  to  a  fixed  post  at  a  certain  elevation  from  the  ground,  whereby 
the  existence  of  impending  danger  and  obstruction  to  any  engine  and 
carriages  proceeding  along  the  said  railway  was  notified  to  the  engine- 
driver  of  any  engine  and  carriages  approaching  the  same ;  and  it  became 
and  was  the  duty  of  the  said  S.  J.  to  pay  and  give  immediate  attention 
to  all  signals,  and  to  obey  such  signals,  and  upon  the  exhibition  of  a  red 
light,  or  upon  the  elevation  of  a  wooden  arm  to  a  horizontal  position  from 
a  fixed  post  thereunto  attached,  immediately  to  stop  the  progress  of  any 
engine  under  his  direction  and  management.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  and  whilst 
the  said  engine,  carriages,  and  persons  were  so  passing  along  the  said 
railway,  and  were  approaching  a  certain  station,  to  wit,  the  Three 
Bridges  Station,  at  Worth,  in  the  county  of  Sussex,  with  great  speed, 
force,  and  violence,  the  said  railway  became  and  was  obstructed,  to  wit, 
by  a  certain  other  locomotive  steam-engine,  with  divers,  to  wit,  twenty, 
trucks  attached  thereto  in  such  manner  that  the  said  first-mentioned 
engine,  proceeding  as  aforesaid,  became  and  was  in  great  and  imminent 
peril  of  being  propelled  against  the  said  obstruction,  to  the  great  endanger- 
ment  of  the  lives  and  limbs  of  the  said  persons  being  upon  the  said 
railway,  whereupon  signals  of  danger  were  exhibited  to  the  said  S.  J.,  to 
the  intent  that  he  might  stop  the  said  engine  and  prevent  the  same  fiH>m 
being  propelled  against  the  said  obstruction  as  aforesaid.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said  S.  J., 
then  and  there  being  such  engine-driver  as  aforesaid,  and  then  and  there 
being  upon  the  said  engine,  and  driving  the  same,  not  regarding  the 
duty  of  him  the  said  S.  J.  in  that  behalf,  then  and  there,  to  wit,  at  the 
Three  Bridges  Station  aforesaid,  in  the  county  of  Sussex  aforesaid,  whilst 
the  said  danger  was  so  impending  as  aforesaid,  and  during  all  the  time 
that  the  said  signals  were  so  exhibited  to  him  as  aforesaid,  unlawfully 
and  negligently  did  altogether  fail  and  wilfully  omit  and  neglect  to  obey 
or  give  any  attention  whatever  to  the  said  signals  in  and  upon  the  said 
railway,  and  did  altogether  fail  and  wilfully  neglect  and  omit  to  use  any 
endeavours  to  check  or  diminish  the  speed  of  the  said  engine  and 
carriages,  by  means  of  which  said  wilful  omission  and  neglect,  the  said 
engine  was  then  and  there,  in  the  parish  of  Worth,  in  the  county  of 
Sussex,  propelled,  jammed,  and  forced  with  great  violence  against  divers 
trucks  tfnd  carriages,  and  the  lives  and  limbs  of  divers  persons  then 
conveyed  and  being  upon  the  said  railway  were  greatly  injured  and 
endangered,  against  the  form  of  the  statute  in  such  case  made,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  and  at  the  time  of  committing  the  ofi*ence 
hereinafter  mentioned,  S.  J.  was  an  engine-driver  in  theservice  of  a  certain 
railway  company,  to  wit,  the  London,  Brighton  and  South  Coast 
Railway  Company,  and  the  said  company  were  the  proprietors  of  a 
certain   railway  proceeding  from   the  parishes  of  St.  Olave's  and  St. 
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Preoedenu    John's,  Southwark,  in  the  coontj   of    Surrey,   to   Brighton,    in  the 

qf  indunments.  cpgnty  of  Sussex,  and  to  other  places.    And    the  jurors    aforesaid. 

Indictment       vL^n  their   oaths  aforesaid,  do  further  present,   that  whilst  the  said 

against  the       S.  J.  was  80  in  the  Service  of  the  said  rtalwaj  company  as  aforesaid^ 

driferofalooo- to    wit,    on    the    8th  day  of  Septemher,  ▲.d.    1865,  the  said   &  J. 

"*d*'*2T^25  **^^  heing  such  engine-driver  as  aforesaid  had  taken  upon  himself  the 

^0^^  100      direction  and  management  of  a  certain  locomotive  steam-engine,  having 

8. 34.        '      divers,  to  wit,  twenty,  carriages  thereunto  attached  containing  therein 

divers  persons,  for  the  purpose  of  driving  the  said  engine  and  carriages 

along  the  said  railway  of  the  said  company,  to  wit,  from  Brighton,  in  the 

county  of  Sussex,  to  the  Bricklayers' Anns  Station,  in  the  countyof  Sarrerf . 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 

that  the  said  S.  J.,  being  such  engine-driver  as  aforesaid,  did  thereupon, 

to  wit,  on  the  day  and  year  aforesaid,  drive  the  said  engine  and  the  said. 

carriages  thereunto  attached  containing  divers  persons  as  aforesaid, 

along  the  said  railway,  to  wit,  from  Brighton  aforesaid  towards  the 

Bricklayers'  Arms  Station  aforesaid.    And  the  jurors  aforesaid,  upon 

their  oath  aforesaid,  do  further  present,  that  thereupon  it  became  and 

was  the  duty  of  the  said  S.  J.  not  to  drive  the  said  engine  into  any 

station  of  the  said  railway  at  any  time  previous  to  the  time  denoted  in  a 

certain  time-table  of  the  said  company,  and  not  to  drive  the  said  engine 

past  any  signal  near  to  and  adjoining  any  station  of  the  said  railway 

when  such  signal  indicated  and  notified  that  caution  was  necessary  at  a 

greater  speed  than  at  the  rate  of  fifteen  miles  in  one  hour,  and  to  drive 

the  said  engine  in  a  cautious,  careful  and  vigilant  manner.    And  the 

jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said  3.  J.  then  and 

there  being  such  engine-driver  as  aforesaid,  and  then  and  there  being 

upon  the  said  engine,  and  driving  the  same,  not  regarding  the  duty  of  him 

the  said  S.  J.,  in  that  behalf  then  and  there,  to  wit,  at  the  Three  Bridges 

Station,  at  Worth,  in  the  county  of  Sussex,  unlawfully,  wilfully  and 

negligently  did  drive  the  said  engine  into  a  certain  station  of  the  said 

railway,  to  wit,  the  Three  Bridges  Station  aforesaid,  at  a  time,  to  wit, 

five  minutes  previous  to  the  time  denoted  in  a  certain  time-table  of  the 

said  company,  and  unlawfully,  wilfully  and  negligently  did  drive  the 

said  engine  past  a  signal  near  to  and  adjoining  the  said  Three  Bridges 

Station  aforesaid,  and  at  a  time  that  such  signal  indicated  that  caution  was 

necessary,  at  a  greater  speed  than  fifteen  miles  in  one  hour,  to  wit,  at  the 

speed  of  twenty-five  miles  in  one  hour,  and  unlawfully,  wilfully  and 

negligently  did  drive  the  said  engine  in  a  careless,  reckless,  incautious 

and  improper  manner,  with  so  much  force  and  speed,  that  owing  to  such 

unlawful  acts,  and  by  reason  thereof,  the  said  engine  was  then  and  there 

propelled,  jammed,  and  forced  with  great  violence  against  a  certain 

obstruction,  to  wit,  divers  trucks  and  carriages,  whereby  the  lives  and 

limbs  of  divers  persons  then  conveyed  and  being  in  and  upon  the  said 

railway,  were  greatly  injured  and  endangered,  against  the  form  of  the 

statute  in  such  case  made,  and  against  the  peace  of  our  Lady  the  Queen, 

^er  crown  and  dignity. 
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Indictment  against  the  fireman  or  stoker  of  a  locomotive  engine,  under 

24  ^  25  Vict.  c.  100,  s.  34. 

No.  IV. 

SUSSEX,  1  The  Jurors  for  our  Lady  the  Queen,  upon  their  oath  pre- 
to  wit.  )  sent  that  before  and  at  the  time  of  committing  the  offences 
hereinafter  mentioned,  there  was  and  still  is  a  certain  railway  company, 
called  the  Liondon,  Brighton,  and  South  Coast  Railway,  being  the  pro- 
prietors of  a  certain  railway,  proceeding  from  the  parish  of  St.  Olave's 
and  St  John's,  Southwark,  in  the  county  of  Surrey,  to  Brighton,  in  the 
county  of  Sussex,  and  to  other  places.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  before  and  at  the  time  of 
committing  the  offences  hereinafter  mentioned,  and  after  the  making, 
passing,  and  coming  into  operation  of  a  certain  Act  of  Parliament, 
holden  in  the  drd  and  4th  years  of  the  reign  of  Her  present  Majesty 
Queen  Victoria,  intituled  ''An  Act  for  Regulating  Railways,"  T.  W. 
had  Toluntarily  entered  into  the  service  and  employment  of  the  said 
company,  and  had  become  and  was  a  fireman  in  the  service  and  employ- 
ment of  the  said  company  for  hire  and  reward  paid  to  him  in  that  behalf, 
and  had  voluntarily  taken  upon  himself  the  duties  and  responsibilities 
appertaining  to  the  said  service  and  employment  to  be  by  him  performed 
in  accordance  with  and  subject  to  the  bye-laws,  rules,  and  regulations  of 
the  said  company.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  whilst  the  said  T.  W.  was  so  in  the  service  and 
employment  of  the  said  railway  company  as  aforesaid,  to  wit,  on  the  8th 
day  of  September,  a.d.  1865,  the  said  T.  W.,  then  being  such  fireman 
as  aforesaid,  had  taken  such  part  in  the  direction  and  management  of  a 
certain  locomotive  steam-engine,  having  divers,  to  wit,  twenty,  carriages 
thereunto  attached,  containing  divers  persons,  and  then  being  driven 
along  the  said  railway  of  the  said  company,  to  wit,  from  Brighton,  in 
the  said  county  of  Sussex,  to  the  Bricklayers'  Arms  Station,  in  the  county 
of  Surrey,  as  appertained  to  him  the  said  T.  W.  as  such  fireman,  and 
so  being  in  the  service  of  the  said  company  as  aforesaid.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
T.  W.,  being  such  fireman  as  aforesaid,  did  thereupon,  to  wit,  on  the 
day  and  year  aforesaid,  act  as  fireman  on  the  said  engine,  having  the  said 
carriages  thereto  attached,  containing  divers  persons  as  aforesaid,  whilst 
the  said  engine  was  passing  along  the  said  railway,  to  wit,  from  Brighton 
to  the  Bricklayers'  Arms  Station  aforesaid.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  thereupon  it  became 
and  was  the  duty  of  the  said  T.  W.  to  ride  on  the  same  side  of  the  said 
engine  or  tender  as  the  breaks,  and  to  have  the  said  breaks  at  instant 
command ;  and  it  became  and  was  the  duty  of  the  said  T.  W.  cautiously 
to  watch  for  and  observe  all  signals  and  notifications  of  actual  and  im- 
pending danger,  and  immediately  upon  any  such  notification  or  signal 
of  danger  to  use  his  best  endeavours  to  check  and  diminish  the 
speed  and  progress  of  the  said  engine  and  carriages,  and  also  im- 
mediately to  cause  notice  of  such  danger  to  be  given  to  6.  W.  and 
W.    F.,   then   and   there    being   guards  in   the  service   and   employ- 
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Precvimut     ment  of  the  said  company,  to  the  intent  that  the  said  G.  W.  and 
9f  fndietmeim.  \^^  p^^  ^j^gj^  jm^  ^1^^^^  being  such  guards  as  aforesaid,  might  then  and 
Indiotment       there  co-operate  with  the  said  T.  W.,  being  such  fireman  as  aforesaid, 
against  the  fire-  iQ  diminishing  the  speed  and  progress  of  the  said  engine  and  carriages, 
man  or  stoker    and  in  Stopping  the  same.    And  the  jurors  aforesaid,  upon  their  oath 
of  a  looonwtive  aforesaid,  do  further  present,  that  afterwards  and  whilst  the  said  engine, 
24&°25°Vict   carriages,  and  persons  were  so  passing  along  the  said  railway  towards 
c  100,  a.  34.    the  Bricklayers'  Arms  Station  as  aforesaid,  and  were  approaching  a 
certain  station  on  the  said  railway  called  the  Three  Bridges  Station,  to 
wit,  at  Worth,  in  the  county  of  Sussex,  and  whilst  the  said  engine  was 
so  approaching  the  said  station  with  great  speed,  force  and  violence,  the 
said  railway  became  and  was  obstructed,  to  wit,  by  a  certain  engine  and 
carriages,  at  and  near  to  the  said  Three  Bridges  Station,  in  such  manner 
that  the  said  engine  and  carriages  became  and  were  in  great  and 
imminent  peril  of  being  propelled  against  the  said  obstruction  to  the 
great  endangerment  of  the  lives  and  limbs  of  the  said  persons  passing 
along,  and  being  upon  the  said  railway.    And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  notice  of  impending  danger 
to  the  said  engine,  carriages  and  persons  was  signified  to  the  said 
T.  W.,  to  the  intent  that  the  speed  and  progress  of  the  said  engine  and 
carriages  might  be  checked,  slackened,  and  diminished,  that  is  to  say,  by 
the  exhibition  to  him  the  said  T.  W.  of  a  red  light  then  and  there  being 
the  signal  used  in  such  cases  as  the  said  T.  W.  then  and  there  well 
knew.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  T.  W.  then  and  there  being  such  fireman  in  the 
service  and  employment  of  the  said  company  as  aforesaid,  and  being  so 
charged  with  the  duties  and  responsibilities  as  aforesaid,  not  regarding 
his  duty  in  that  behalf  then  and  there,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  Three  Bridges   Station  aforesaid,  in  the  county  of 
Sussex,  unlawfully,  negligently,  and  whilst  the  said  danger  was  im- 
pending as  aforesaid,  did  altogether  fail  in  his  said  duty  in  that  behalf,  and 
the  said  T.  W.  unlawfully  and  negligently  did  altogether  fail  and  omit  to 
have  the  said  breaks  at  instant  command;  and  the  said  T.  W.  then  and 
there,  and  during  the  passage  of  the  said  engine  and  carriages  along  the 
said  railway  as  aforesaid,  unlawfully  and  negligently  did  tdtogether  fail 
and  omit  cautiously  to  watch  for  and  observe  any  signals  and  notifica- 
tions of  danger  to  the  said  engine,  carriages  and  persons,  and  did  not 
and  -would  not  observe  the  said  notice  and  signals  so  exhibited  as 
aforesaid,  and  then  and  there  did  altogether  fail  and  omit  to  use  any 
endeavours  to  check  or  diminish  the  speed  and  progress  of  the  said 
engine  and  carriages,  and  did  not  nor  would  cause  any  notice  .of  such 
impending  danger  to  be  given  to  the  said  G.  W.  and  W.  F.  so  being 
such  guards  as  aforesaid,  to  the  intent  that  the  said  G.  W.  and  W.  F. 
might  co-operate  with  him  the  said  T.  W.  in  stopping  or  diminishing 
the  progress  and  speed  of  the  said  engine  and  carriages,  and  that,  owing 
to  and  by  reason  of  the  said  unlawful  acts  and  omissions  aforesaid,  the 
said  engine  was  then  and  there  propelled,  jammed,  and  forced  with  great 
violence  against  the  said  obstruction,  whereby  the  said  passage  of  the 
said  engine  along  the  said  railway  was  then  and  there  greatly  obstructed 
and  impeded,  and  the  lives  and  limbs  of  divers  persons  then  and  there 
passing  along,  and  being  upon  the  said  railway,  to  wit,  G.  W.  and  W.  F. 
were  greatly  injured  and  endangered,  against  the  form  of  the  statute  in 
such  case  made,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
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Second  count — And  the  j  urors  aforesaid,  upon  their  oath  aforesaid,     Preoedmit 
do  further  present,  that  before  and  at  the  time  of  committing  the  offence  ^  IndktmmU* 
hereinafter  mentioned,  T.  W.  was  a  fireman  in  the  service  of  a  certain  indictment 
railway  company,  to  wit,  the  London,  Brighton  and  South  Coast  Railway  against  the  fire- 
Company,  and  the  said  company  were  the  proprietors  of  a  certain  railway  m*n  or  stoker 
proceeding  from  the  parishes  of  St.  Olave's  and  St.  John's,  Southwark,  in  ^^  ^-^^^^^ 
the  county  of  Surrey,  to  Brighton,  in  the  county  of  Sussex,  and  to  other  24f&*^25°Vict. 
places.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  c  lOO,  a.  34. 
present,  that  whilst  the  said  T.  W.  was  so  in  the  service  of  the  said 
railway  company  as  aforesaid,  to  wit,  on  the  8th  day  of  September, 
A.D.  1865,  the  said  T.  W.,  then  being  such  fireman  as  aforesaid,  had  so 
much  of  the  direction  and  management  of  a  certain  locomotive  steam- 
engine  having  divers,   to   wit,   twenty,   carriages  thereunto  attached, 
containing  therein  divers  persons,  as  he  was  required,  as  such  fireman, 
to  undertake  by  the  said  railway  company,  whilst  the  said  engine  and 
carriages  were  passing  along  the  said  railway  of  the  said  company,  to 
wit,  from  Brighton,  in  the  county  of  Sussex,  to  the  Bricklayers'  Arms 
Station,  in  the  county  of  Surrey.     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  T.  W.,  being  such  fireman 
as  aforesaid,  did  thereupon,  to  wit,  on  the  day  and  year  aforesaid,  act  as 
such  fireman   on   the  said  engine,  having  the   said   carriages   thereto 
attached  containing  divers  persons  as  aforesaid,  whilst  the  said  engine 
was  passing  along  the  said  railway,  to  wit,  from  Brighton  aforesaid  towards 
the  Bricklayers'  Arms  Station  aforesaid.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  thereupon  it  became  and  was 
the  duty  of  the  said  T.  W.  to  keep  a  good  look-out  for  certain  signals 
used  and  approved  by  the  said  company,  that  is  to  say,  a  certain  wooden 
arm  raised  so  as  to  form  a  horizontal  position,  with  a  fixed  post  attached 
to  the  same,  and  a  certain  lamp  with  a  glass  coloured  red,  and  fixed  to  a 
post  at  a  certain  elevation  from  the  ground,  whereby  the  existence  of 
impending  danger  and  obstruction  to  any  engine  and  carriages  proceeding 
along  the  said  railway  was  notified  to  the  fireman  of  any  engine  and 
carriages  approaching  the  said  signals,  and  it  became  and  was  the  duty 
of  the  said  T.  W.  to  pay  and  give  immediate  attention  to  all  signals,  and 
to  obey  such  signals,  and  upon  the  elevation  of  a  wooden  arm  to  a 
horizontal  position  from  a  fixed  post  thereunto  attached,  or  upon  the  exhi- 
bition of  a  red  light  at  a  certain  elevation  from  the  ground,  immediately 
to  stop  the  progress  of  any  engine  upon  which  he  was  acting  as  fireman. 
And  the  jurors  aforesaid,  upon  their  oath  aforessdd,  do  further  present, 
that  afterwards,  and  whilst  the  said  engine,  carriages  and  persons  were 
so  passing  along  the  said  railway,  and  were  approaching  a  certain  station, 
to  wit,  the  Three  Bridges  Station,  in  the  parish  of  Worth,  in  the  county  of 
Sussex,  with  great  speed,  force  and  violence,  the  said  railway  became  and 
was  obstructed,  to  wit,  by  a  certain  other  locomotive  steam-engine,  with 
divers,  to  wit,  twenty,  trucks  attached  thereto,  in  such  manner  that  the 
first-mentioned  engine,  proceeding  as  aforesaid,  became  and  was  in  great 
and  imminent  peril  of  being  propelled  against  the  said  obstruction,  to  the 
great  endangerment  of  the  lives  and  limbs  of  the  said  persons  being 
upon  the  said  railway,  whereupon  signals  of  danger  were  exhibited 
to  the  said  T.  W.,  to  the  intent  that  he  might  stop   the  said  engine 
and  prevent  the  same  from  being  propelled  against  the  said  obstruc- 
tion as  aforesaid.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further    present,    that    the    said    T.  W.,   then    and    there    being 
Sttch  fireman  as  aforesaid,   and  then   and  there  being  upon  the  said 
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Prtetdm$     engine  acting  as  fireman  on  the  same,  not  regarding  the  duty  of  him 
^  IndJdmmU,  ^^q  g^^j  ^^  y^^  j^  ^^iaX  behalf,  then  and  there,  to  wit,  at  Three  Brid^ 
Indictment        Station  aforesaid,  in  the  parish  of  Worth,  in  the  county  of  Sussex,  w^hilat 
against  the  fSre-  the  said  danger  was  so  impending  as  aforesaid,  and  during  all  the  time 
man  or  stoker    that  the  said  signab  were  so  exhibited  to  him  as  aforesaid,  unlawfully 
en*M  3«^  and  negligently  and  wilftdly  did  altogether  fail,  omit  and  neglect  to  obey 
24^&^2Tvkt.   ^^  ^^^  ^^7  attention  whatever  to  the  said  signals  in  and  upon  the  said 
c  100, 8. 34.    railway,  and  did  altogether  fail  and  wilfully  neglect  and  omit  to  use  any 
endeavours  to  check  or  diminish  the  speed  of  the  said  engine  and  car- 
riages, by  means  of  which  said  wilful  omission  and  neglect  the  said 
engine  was  then  and  there  in  the  parish  of  Worth,  in  the  county  of 
Sussex,  propelled,  jammed  and  forced  with  great  violence  against  divers 
trucks  and  carriages,  and  the  lives  and  limbs  of  divers  persons  then 
conveyed  and  being  upon  the  said  railway,  were  greatly  injured  and 
endangered,  against  the  form  of  the  statute  in  such  case  made,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  counL — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  and  at  the  time  of  committing  the  ofTenee 
hereinafter  mentioned,  T.  W.  was  a  fireman  in  the  service  of  a  oertun 
railway  company,  to  wit,  the  London,  Brighton,  and  South  Coast  Railway 
Company,  and  the  said  company  were  the  proprietors  of  a  certain  railway 
proceeding  from  theparishes  of  St  Olave's  and  St.  John's,  Southwark,  in  the 
county  of  Surrey,  to  Brighton,  in  the  county  of  Sussex,  and  to  other  places. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pres^it; 
that  whilst  the  said  T.  W.  was  so  in  the  service  of  the  said  railway  com- 
pany as  aforesaid,  to  wit,  on  the  8  th  day  of  September,  a.  d.  1865,  the 
said  T.  W.  then  being  such  fireman  as  aforesaid,  had  taken  upon  himself 
so  much  of  the  direction  and  management  of  a  certain  locomotive  steam- 
engine,  having  divers,  to  wit,  twenty,  carriages,  thereunto  attached,  con- 
taining  therein  divers  persons,  as  he  was  required  to  undertake  as  such 
fireman  by  the  said  railway  company,  whilst  the  said  engine  and  car- 
riages were  passing  along  the  said  railway  of  the  said  company,  to  wit, 
from  Brighton,  in  Uie  county  of  Sussex,  to  the  Bricklayers'  Arms  Stati<Mi, 
in  the  county  of  Surrey.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  T.  W.,  being  such  fireman  as 
aforesaid,  did  thereupon,  to  wit,  on  the  day  and  year  aforesaid,  act  as 
fireman  on  the  said  engine  and  the  said  carriages  thereunto  attached, 
containing  divers  persons  as  aforesaid,  whilst  the  said  engine  was  passing 
along  the  said  railway,  to  wit,  from  Brighton  aforesaid,  towards  the 
Bricklayers'  Arms  Station  aforesaid.    And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  thereupon  it  became  and 
was  the  duty  of  the  said  T.  W.  not  to  assist  in  driving  the  said  engine 
into  any  station  of  the  said  railway  at  any  time  previous  to  the  time 
*  denoted  in  a  certain  time-table  of  the  said  company,  and  not  to  assist 
in    driving  the  said  engine  past  any  signal  near  to  and   adjoining 
any  station  of   the    said   railway,    when  such  signal    indicated    and 
notified   that  caution  was  necessary,  at  a  greater  speed  than   at  the 
rate  of  fifteen   miles    in  one    hour,   and   to    assist    in    driving  the 
said   engine  in    a  cautious,    careful  and  vigilant  manner.     And  the 
jurors    aforesaid,    upon    their     oath    aforesaid,    do    further    present, 
that   afterwards,   to  vnt,   on    the  day   and   year  aforesaid,    the   sad 
T.  W.  then  and  there  being  such  fireman  as  aforesaid,  and  then  and 
there  being  upon  the  said  engine,  not  regarding  the  duty  of  him,  the  said 
T.  W.,  in  that  behalf,  then  and  there,  to  wit,  at  the  Three  Bridges 
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Stotion,  at  Worth,  in  the  county  of  Suasex,  unlawfully,  wilfully,  and  /'j[^^^^^ 

negligently  did  assist  in  driving  the  said  engine  into  a  certain  station  of  ^   ^ ^ 

the  said  railway,  to  wit,  the  Three  Bridges  Station,  at  a  time,  to  wit,  five  indictment 
minutes  previous  to  the  lime  denoted  in  a  certain  time-tahle  of  the  said  against  the  fire- 
oompany  ;  and  unlawfully,  wilfully,  and  negligently  did  assist  in  driving  "J^  °'  *^^^' 

4k^  \.  'J  •  *  •        1  *  J      J-   •    •         ^u  'J   rwyu     ?  of  a  locomotive 

the  said  engine  past  a  signal  near  to  and  adjoining  the  said  Three  engine  nnder 
Bridges  Station,  at  a  time  that  such  signal  indicated  that  caution  was  24  &  85  Vict. 
necessary,  at  a  greater  speed  than  fifteen  miles  in  one  hour,  to  wit,  at  a  lOO,  e.  34. 
the  speed  of  twenty-five  miles  in  one  hour ;  and  unlawfully,  wilfully,  and 
negligently  did  assist  in  driving  the  said  engine  in  a  careless,  reckless, 
incautious,  and  improper  manner,  with  so  much  force  and  speed,  that, 
owing  to  such  unlawful  acts,  and  by  reason  thereof,  the  said  engine  was 
then  and  there  propelled,  jammed,  and  forced  with  great  violence  against  a 
certain  obstruction,  to  wit,  divers  trucks  and  carriages,  whereby  the  lives 
and  limbs  of  divers  persons  then  conveyed,  and  being  in  and  upon  the 
said  railway,  were  greatly  injured  and  endangered,  against  the  form  of 
the  statute  in  such  case  made,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Crown,  and  dignity. 


No.  V. 

Indictment  for  Jarcible  entry ^  riot^  off  ray,  and  assauite, 

MIDDLESEX, )  The  Jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  f  oath,  present  that  a  certain  hotel,  public  house, 
known  as  "The  Prince  of  Wales  House,'*  together  with  the  appurte* 
nances,  in  the  parish  of  St.  Ann,  Westminster,  in  the  county  of  Middle- 
sex, was  in  the  possession  and  occupation  of  T.  G.,  and  that  H.  J.  S., 
late  of  the  said  parish  of  St.  Ann's,  gentleman,  and  E.  K.,  late  of  the 
parish  aforesaid,  in  the  county  aforesaid,  labourer,  with  divers  other 
persons  to  the  jurors  unknown,  to  wit,  on  the  Ist  day  of  May,  1865, 
unlawfully,  forcibly,  and  with  strong  hand,  and  with  divers  offensive 
weapons,  did  break  and  enter  the  said  house  and  premises ;  and  that  the 
said  H.  J.  8.  and  E.  K.,  with  the  said  other  persons,  with  force  and 
arms,  unlawfully  and  forcibly  did  expel  and  put  out  the  said  T.  G.  and 
his  wife  and  family  from  and  out  of  the  said  house  and  premises,  and 
the  said  T.  G.  and  his  said  wife  and  family,  so  as  aforesaid  unlawfully 
expelled  and  put  out  of  the  said  house  and  premises  with  force  and 
arms,  did  unlawfully  and  forcibly  keep  out,  and  still  do  keep  out,  of  the 
said  house  and  premises,  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity. 

Second  count  (no^).— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  H.  J.  S.  and  £.  E.,  with  divers 
other  persons,  to  the  number  of  ten  or  more,  to  the  jurors  unknown,  on 
the  day  and  year  aforesaid,  and  on  divers  other  days  between  that  day 
and  the  day  of  taling  this  inquisition,  unlawfully*  riotously,  and  routously 
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Preeedenu  did  assemble  and  gather  together  ¥rith  force  and  arms,  to  wit»  with 
of  Indictmmti.  gti^ks  and  Other  weapons,  to  disturb  the  peace  of  our  Lady  the  Queen, 
Indictment  for  ^^^  being  80  assembled  together  and  armed,  did  unlawfnllj,  riotoasly, 
forcible  entry,  and  routouslj  make  a  great  noise,  riot,  and  disturbaDce,  to  the  great 
riot,  affray,  and  disturbance  and  terror  of  all^the  liege  subjects  of  our  Lady  the  Queen, 
asaaultB.  ^j^^  against  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity. 

Third  count  (affray), — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  on  the  day  and  year  aforesaid,  and  on 
divers  other  days,  tiie  said  H.  J.  S.  and  E.  K.,  with  divers  other 
persons,  to  the  jurors  unknown,  with  force  and  arms,  being  unlawfally 
assembled  together  and  armed,  then  in  a  public  street  and  highway,  to 
wit,  Leicester-place,  in  the  parish  and  county  aforesaid,  did  unlaw- 
fully,  and  to  the  great  terror  and  disturbance  of  all  the  liege  subjects 
of  our  Lady  the  Queen,  then  make  an  affray  against  the  peace  of  our 
Lady  the  Queen,  her  Crown,  and  dignity. 

Fourth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  H.  J.  S.  and  £.  K.  did  on  and  upon  S.  G.  make  an 
assault,  and  the  said  S.  G.  did  beat,  wound,  and  iUtreat,  against  the 
peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity. 

[Four  other  counts  were  added  for  assaults  on  as  many  other  persons.] 
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Indictment  under  21  ^  22  Vict  c,  90  for  offences  under  sect,  39  (with 

count  for  conspiracy), 

CENTRAL  Criminal  Court, )  The  Jurors  for  our  Lady  the  Queen, 
to  wit.  j  upon  their   oath,  present,  that  here- 

tofore, to  wit,  on  the  2nd  day  of  Augudt,^  a.i>.  1858,  an  Act  of 
Parliament  was  made  and  passed  for  the  purpose  of  enabling  persons 
requiring  medical  aid  to  distinguish  qualified  from  unqualified  prac- 
titioners, and  that  the  said  Act  of  Parliament  was  intituled  "  An  Act  to 
regulate  the  Qualifications  of  Practitioners  in  Medicine  and  Surgery." 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  before  and  at  the  time  of  committing  the  offences  hereinafter  men- 
tioned, Francis  Hawkins,  Doctor  of  Medicine,  was  the  Registrar  of  the 
Greneral  Council  of  Medical  Education  and  Registration  of  the  United 
Kingdom,  and  was  the  Registrar  of  the  Branch  Council  for  England ; 
and  it  became  and  was  the  duty  of  the  said  Francis  Hawkins,  as  such 
registrar  as  aforesaid,  to  register  in  the  Medical  Register  every  person 
possessed,  or  afterwards  becoming  possessed,  of  any  one  or  more  of  tlie 
qualifications  described  in  the  said  Medical  Act.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  every  person  in 
England  being  possessed,  or  becoming  possessed,  of  any  one  or  more  of 
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the  qualifications  described  in  the  said  Act,  and  thereby  being  entitled  to  Prtcedmi* 
be  registered  in  the  Medical  Register,  was  required  to  produce  or  trans-  ^  l^^duomenttk 
mit  to  the  said  Francis  Hawkins,  so  being  such  registrar  as  aforesaid,  indiotment 
the  document  or  documents  conferring  or  evidencing  the  qualifications,  under  21  &  22 
or  each  of  the  qualifications,  in  respect  wliereof  each  such  person  sought  Vict.  c.  90  for 
to  be  so  registered,  and  of  tiie  time  or  times  at  which  the  same  was  or  ?f^*^JJ  ^"^*u 
were  respectively  obtained.  And  the  jurors  aforesaid,  upon  their  oath  Q^iiDt  for  oon> 
aforesaid,  do  further  present  that  before  the  passing  of  the  said  Medical  spiracy). 
Act,  to  wit,  on  the  4th  day  of  May,  a.d.  1836,  one  John  Potter  Sargeant, 
the  son  of  John  and  Catherine  Sargeant,  of  the  borough  of  Leicester,  in 
the  county  of  Leicester,  was  duly  admitted  a  member  of  the  Royal  Col- 
lege of  Sui^eons  of  England,  and  afterwards,  to  wit,  on  the  20th  day  of 
October,  a.d.  1836,  the  same  John  Potter  Sargeant  was  admitted  a 
licentiate  of  the  Society  of  Apothecaries  of  London.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  from  and 
after  the  said  4th  day  of  May,  and  from  and  after  the  said  20th  day  of 
October,  in  the  said  last-mentioned  year,  the  said  John  Potter  Sargeant 
was  possessed  of  two  documents  conferring  and  evidencing  his  said  . 
qualifications  as  such  member  of  the  Royal  College  of  Surgeons  of 
England,  and  as  such  licentiate  of  the  Society  of  Apothecaries  of  London 
respectively.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  John  Potter  Sargeant  died  in  the  district 
of  St.  Peter's,  Walworth,  in  the  county  of  Surrey,  on  or  about  the  4th 
day  of  April,  a.d.  1846.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  John  Sutton  and  Crowther  Smith, 
wickedly  contriving  and  intending  to  make  it  appear  that  the  said 
Crowther  Smith  was  a  duly  qualified  medical  practitioner  on  the  3  Ist 
day  of  March,  a.d.  1839,  at  the  parish  of  St.  Anne,  Soho,  in  the  county 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  unlawfully  and  wilfully  did  make  and  produce  a  certain  written 
declaration  and  representation,  which  said  written  declaration  and 
representation  was  false  in  certain  particulars,  that  is  to  say,  in  this,  to 
wit,  that  it  was  therein  falsely  declared  and  represented  that  the  same 
John  Potter  Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal 
College  of  Surgeons  of  England  on  the  4th  day  of  May,  a.d.  1836,  and 
BO  as  aforesaid  admitted  a  licentiate  of  the  Society  of  Apothecaries  of 
London  on  the  20th  day  of  October,  a.d.  1836,  was  on  the  said  3 1st  day 
of  March,  a.d.  1 859,  residing  and  living  at  45,  King-street,  Long-acre, 
in  the  parish  of  St.  Martin's-in-the- Fields,  in  the  county  of  Middlesex ; 
and  that  the  said  Crowther  Smith  was  lawfully  possessed  of  the  qualifi- 
cation of  a  member  of  the  Royal  College  of  Surgeons  of  England  and  of 
the  qualification  of  a  licentiate  of  the  Society  of  Apothecaries,  and  had 
personally  obtained  from  the  Royal  College  of  Surgeons  of  England  and 
from  the  Society  of  Apothecaries  of  London  certificates  of  such  qualifi- 
cations, bearing  date  the  4th  day  of  May  and  the  20th  day  of  October, 
A.D.  1836,  respectively  :  whereas,  in  truth  and  in  fact,  the  same  John 
Potter  Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal  College 
of  Surgeons  of  England  on  the  4th  day  of  May,  a.d.  1836,  and  -so  as 
aforesaid  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London 
on  the  20th  day  of  October,  a.d.  1836,  was  not  on  the  said  31st  day  of 
March,  a.d.  1859,  residing  and  living  at  45,  King-street,  Long-acre,  in  the 
parish  of  St.  Martin's-in-the-Fields,  but  was  then  and  had  been  for  a  long 
time  deceased  ;  and  whereas,  in  truth  and  in  fact,  the  said  Crowther 
Smith  was  not  thto,  nor  was  at  any  other  time,  lawfully  possobSed  of  the 
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Pr^oedmu    qaaliflcation  of  a  member  of  the  Rojal  College  of  Sargeoos  of  Engtand 

0/  indictmeHU.  ^^q^  ^f  ^ ^q  qualification  of  a  licentiate  of  the  Sodetj  of  Apothecaries ; 

lodtctmeDt        ^'^^  whereas,  in  tmth  and  in  fkct,  the  said  Crowther  8mith  had  not  at 

voder  SI  &  ss  any  time  personally  obtained  from  the  Royal  College  of  Suixeons  of 

Vtcu  c  90  for    England,  and  from  the  Society  of  Apothecaries  of  London,  certificates  of 

oAncM  onder    ^^^y^  qualifications  bearing  date  the  4th  day  of  May  and  the  20th  day  of 

^nt  for  wn-    October,  in  the  year  1836,  respectively,  by  means  of  which  said  folse 

■piracy).  declaration  and  representation  the  said  John  Sutton  and  the  said  Crowther 

Smith  then  and  there  unlawfully  and  wilfully  did  procure  the  said 

Crowther  Smith  to  be  registered  under  the  said  Medical  Act,  against 

tibie  form  of  the  statute  in  such  case  made  and  proTided,  and  against  the 

peace  of  our  Lady  the  Queeu,  her  Crown,  and  dignity. 

Second  eouni.-^And  the  Jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  prosent,  tliat  heretofore,  to  wit,  on  the  2ud  day  of  Aagast, 
A.D.  1868,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose 
of  enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  was 
-  intituled,  *'An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery."  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  before  and  at  the  time  of  committing  the 
offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  Registrar  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  Registrar  of  the 
Branch  Council  for  England,  and  it  became,  and  was  the  duty  of  the  said 
Francis  Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  the  Medical 
Register  every  person  possened  or  afterwards  becoming  possessed  of  any 
one  or  more  of  the  qualifications  described  in  the  said  Medical  Act. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  every  person  in  England  being  possessed  or  becoming  possessed  of 
any  one  or  more  of  the  qualifications  described  in  the  said  Act,  and 
thereby  being  entitled  to  be  registered  in  the  Medical  Register,  was 
required  to  produce  or  transmit  to  the  said  Francis  Hawkins,  so  being 
such  registrar  as  aforesaid,  the  document  or  documents  conferring  or 
evidencing  the  qualification  or  each  of  the  qualifications  in  respect 
whereof  every  such  person  sought  to  be  so  registered,  and  of  the  time  or 
times  at  which  the  same  was  or  were  respectively  obtained.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  before 
the  passing  of  the  said  Medical  Act,  to  wit,  on  the  4th  of  May,  a.d.  1836, 
one  John  Potter  Sargeant,  the  son  of  John  and  Catherine  Sargeant  of  the 
borough  of  Leicester,  in  the  county  of  Leicester,  was  duly  admitted  a 
member  of  the  Royal  College  of  Surgeons  of  England,  and  lUterwards,  to 
wit,  on  the  20th  day  of  October,  a.d.  1836,  the  same  John  Potter 
Sargeant  was  admitted  a  licentiate  of  the  Society  of  Apothecaries  of 
London.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  from  and  after  the  said  4th  day  of  May,  and  from  and  after 
the  said  20th  day  of  October,  in  the  said  last  mentioned  year,  the  said 
John  Potter  Sargeant  was  possessed  of  two  documents  conferring  and 
evidencing  his  said  qualifications  as  such  member  of  the  Royal  College 
of  Surgeons  of  England,  and  as  such  licentiate  of  the  Society  of  Apothe- 
caries of  London  respectively.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  John  Potter  Sargeant  died  in 
the  district  of  St.  Peter's,  Walworth  in  the  county  of  Surrey,  on  or  about 
the  4th  day  of  April,  a.d.  1846.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  John  Satton  and  Crowther 
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wickedly  contriving  and  intending  to  make  it  appear  that  the  said  Pr^etdmu 
Crowther  Smith  was  a  duly  qualifi^  medical  practitioner  on  the  81  at  day  ^  inA^mtnU. 
of  March,  a.d.  1869,  at  the  parish  of  St.  Anne's,  Soho,  in  the  county  of  indictmmi 
Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  andor  ai  &  22 
unlawfully  and  wilfully  did  cause  to  be  made  and  produced  a  certain  written  Viet.  e.  90  for 
declaration  and  representation,  which  said  written  declaration  and  re-  **^*^^  ^°?f5 
presentation  was  false  in  certain  particulars,  that  is  to  say,  in  this,  to  wit,  ^„^  for  oon- 
that  it  was  therein  falsely  declared  and  represented  that  the  same  John  8piniGj> 
Potter  Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal  College 
of  Surgeons  of  England  on  the  4th  day  of  May,  a«d.  1886,  and  so  as 
aforesaid  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London 
on  the  20th  day  of  October,  a.d.  1839,  was  on  the  said  8ist  day  of 
March,  a.d.  1859,  residing  and  living  at  45,  King-street,  Long-acre,  in 
the  parish  of  St.  Martin's-in-the-Fields,  in  the  county  of  Middlesex,  and 
that  the  said  Crowther  Smith  was  lawfully  possessed  of  the  qualification 
of  a  member  of  the  Royal  College  of  Surgeons  of  England  and  of  the 
qualification  of  a  licentiate  of  the  Society  of  Apothecaries,  and  had  per- 
sonally obtained  from  the  Royal  College  of  Surgeons  of  England,  and 
from  the  Society  of  Apothecaries  of  London,  certificates  of  such  qualifica* 
tion  bearing  date  the  4th  day  of  May,  and  the  20th  day  of  October,  a.d. 
1836,  respectively  :  whereas,  in  truth  and  in  fact,  the  same  John  Potter 
Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal  College  of 
Surgeons  of  England,  on  the  4th  day  of  May,  a.d.  1836,  and  so  as  fSfore- 
said  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London,  on 
the  20th  day  of  October,  a.d.  1836,  was  not  on  the  said  31st  day  of 
March,  a.d.  1 859,  residing  and  living  at  45,  King-street,  Long-acre,  in 
the  parish  of  St.  Martin's-in-the-Fields,  but  was  then  and  had  been  for  a 
long  time  deceased ;  and  whereas,  in  truth  and  in  fact,  the  said  Crowther 
Smith  was  not  then,  nor  was  at  any  other  time,  lawfully  possessed  of  the 
qualification  of  a  member  of  the  Royal  College  of  Surgeons  of  England 
and  of  the  qualification  of  a  licentiate  of  the  Society  of  Apothecaries  ; 
and  whereas,  in  truth  and  in  fact,  the  said  Crowther  Smith,  had  not  at 
any  time  personally  obtained  from  the  Royal  College  of  Surgeons  of 
England,  and  from  the  Society  of  Apothecaries  of  London,  certificates  of 
such  qualifications  bearing  date  the  4th  day  of  May,  and  the  20th  day  of 
October,  in  the  year  1836,  respectively,  by  means  of  which  said  false 
declaration  and  I'epresentation,  the  said  John  Sutton,  and  the  said 
Crowther  Smith,  then  and  there  unlawfully  and  wilfully  did  procure  the 
said  Crowther  Smith,  to  be  registered  under  the  said  Medical  Act, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity. 

Third  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  to  wit,  on  the  2nd  day  of  August,  a.d. 
1858,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose  of 
enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  was 
intituled  *'  An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery."  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  pi*esent  that,  before  and  at  the  time  of  committing 
the  offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  Registrar  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  Registrar  of  the  Branch 
Council  for  England  ;  and  it  became  and  was  the  duty  of  the  said 
Francis  Hawkins,  as  such  registrar  as  aforesaid,  lo  register  in  the 
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Precedents  qaalificaUon  of  a  member  of  the  Rojal  College  of  Sargeona  of  England 
tf  Indidmenu,  ^q^  ^f  ^^e  qualification  of  a  licentiate  of  the  Society  of  Apothecariefl ; 
Indictment  ^^^  whereas,  in  truth  and  in  fact,  the  said  Crowther  Smith  had  not  at 
nnderai  &  22  any  time  personally  obtained  from  the  Royal  College  of  Surgeons  of 
Vlcu  c.  90  for  England,  and  from  the  Society  of  Apothecaries  of  London,  certificates  of 
^^^"^39  rwt^h  ^"^^  qualifications  bearing  date  the  4th  day  of  May  and  the  20th  dsj  of 
coant  for  ©on-  October,  in  the  year  1836,  respectively,  by  means  of  which  said  false 
■piracy).  declaration  and  representation  the  said  John  Sutton  and  the  said  Crowther 

Smith  then  and  there  unlawfully  and  wilfully  did  procure  the  said 
Crowther  Smith  to  be  registered  under  the  said  Medical  Act,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity. 

Second  eouni.-^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore,  to  wit,  on  the  2nd  day  of  Angosti 
A.D.  1868,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose 
of  enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  waa 
-  intituled,  *'An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery."  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  before  and  at  the  time  of  committing  the 
ofiences  heroinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medioine» 
was  the  Registrar  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  Registrar  of  the 
Branch  Council  for  England,  and  it  became,  and  was  the  duty  of  the  said 
Francis  Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  the  Medical 
Register  every  person  possessed  or  afterwards  becoming  possessed  of  any 
one  or  more  of  the  qualifications  described  in  the  said  Medical  Act. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  every  person  in  England  being  possessed  or  becoming  possessed  of 
any  one  or  more  of  the  qualifications  described  in  the  said  Act,  and 
thereby  being  entitled  to  be  registered  in  the  Medical  Register,  was 
required  to  produce  or  transmit  to  the  said  Francis  Hawkins,  so  being 
such  registrar  as  aforesaid,  the  document  or  documents  conferring  or 
evidencing  the  qualification  or  each  of  the  qualifications  in  respect 
whereof  every  such  person  sought  to  be  so  registered,  and  of  the  time  or 
times  at  which  the  same  was  or  were  respectively  obtained.  And  the 
jurors  aforesaid,  upon  their  oath  aforosaid,  do  further  present  that  before 
the  passing  of  the  said  Medical  Act,  to  wit,  on  the  4th  of  May,  A.D.  1836, 
one  John  Potter  Sargeant,  the  son  of  John  and  Catherine  Sargeant  of  the 
borough  of  Leicester,  in  the  county  of  Leicester,  was  duly  admitted  a 
member  of  the  Royal  College  of  Surgeons  of  England,  and  afterwards,  to 
wit,  on  the  20th  day  of  October,  a.d.  1836,  the  same  John  Potter 
Sargeant  was  admitted  a  licentiate  of  the  Society  of  Apothecaries  of 
London.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  from  and  after  the  said  4th  day  of  May,  and  from  and  after 
the  said  20th  day  of  October,  in  the  said  last  mentioned  year,  the  said 
John  Potter  Sargeant  was  possessed  of  two  documents  conferring  and 
evidencing  his  said  qualifications  as  such  member  of  the  Royal  College 
of  Surgeons  of  England,  and  as  such  licentiate  of  the  Society  of  Apothe- 
caries of  London  respectively.  And  the  jurors  aforesaid,  upon  their  oath 
aforosaid,  do  further  present  that  the  said  John  Potter  Sargeant  died  in 
the  district  of  St.  Peter's,  Walworth  in  the  county  of  Surrey,  on  or  about 
the  4th  day  of  April*  a.d.  1846.  And  the  jurors  aforesaid^  upon  their 
oath  aforesaid,  do  further  present  that  John  Satton  and  Crowther  Smith, 


wickedly  contriving  and  intending  to  make  it  appear  that  the  said  Prtotimu 
Crowther  Smith  was  a  duly  qualifi^  medical  practitioner  on  the  8l8t  day  ^  indktmtna, 
of  March,  a.p.  1869,  at  the  parish  of  St.  Anne's,  Soho,  in  the  county  of  jq ^j^j^Q^ni 
Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  ond«r  ai  &  22 
unlawfully  and  wilfully  did  cause  to  be  made  and  produced  a  certain  written  Viot.  e.  90  for 
declaration  and  representation,  which  said  written  declaration  and  re-  ^^^^  ?"^!? 
presentation  was  false  in  certain  particulars,  that  is  to  say,  in  this,  to  wit,  ^^^  for  ora- 
that  it  was  therein  falsely  declared  and  represented  that  the  eame  John  ipiraGj> 
Potter  Sargeantf  so  as  aforesaid  admitted  a  member  of  the  Royal  College 
of  Surgeons  of  England  on  the  4th  day  of  May,  a.d.  1886,  and  so  as 
aforesaid  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London 
on  the  20th  day  of  October,  a.d.  1839,  was  on  the  said  8ist  day  of 
March,  a.d.  1869,  residing  and  living  at  46,  King-street,  Long-acre,  in 
the  parish  of  St.  Martin's-in-the-Fields,  in  the  county  of  Middlesex,  and 
that  the  said  Crowther  Smith  was  lawfully  possessed  of  the  qualification 
of  a  member  of  the  Royal  College  of  Surgeons  of  England  and  of  the 
qualificatioD  of  a  licentiate  of  the  Society  of  Apothecaries,  and  had  per- 
sonally obtained  from  the  Royal  College  of  Surgeons  of  England,  and 
from  the  Society  of  Apothecaries  of  London,  certificates  of  such  qualifica* 
tion  bearing  date  the  4th  day  of  May,  and  the  20th  day  of  October,  a.d. 
1836,  respectively  :  whereas,  in  truth  and  in  fact,  the  same  John  Potter 
Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal  College  of 
Surgeons  of  England,  on  the  4th  day  of  May,  a.d.  1836,  and  so  as  afore- 
said admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London,  on 
the  20th  day  of  October,  a.d.  1836,  was  not  on  the  said  81st  day  of 
March,  a.d.  1869,  residing  and  living  at  46,  King-street,  Long-acre,  in 
the  parish  of  St.  Marti n's-in-t he-Fields,  but  was  then  and  had  been  for  a 
long  time  deceased ;  and  whereas,  in  truth  and  in  fact,  the  said  Crowther 
Smith  was  not  then,  nor  was  at  any  other  time,  lawfully  possessed  of  the 
qualification  of  a  member  of  the  Royal  College  of  Surgeons  of  England 
and  of  the  qualification  of  a  licentiate  of  the  Society  of  Apothecaries  ; 
and  whereas,  in  truth  and  in  fact,  the  said  Crowther  Smith,  had  not  at 
any  time  personally  obtained  from  the  Royal  College  of  Surgeons  of 
England,  and  from  the  Society  of  Apothecaries  of  London,  certificates  of 
such  qualifications  bearing  date  the  4th  day  of  May,  and  the  20th  day  of 
October,  in  the  year  1836,  respectively,  by  means  of  which  said  false 
declaration  and  I'epresentation,  the  said  John  Sutton,  and  the  said 
Crowther  Smith,  then  and  there  unlawfully  and  wilfully  did  procure  the 
said  Crowther  Smith,  to  be  registered  under  the  said  Medical  Act, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  to  wit,  on  the  2nd  day  of  August,  a.d. 
1868,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose  of 
enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  was 
intituled  '*  An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery."  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that,  before  and  at  the  time  of  committing 
the  offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  Registrar  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  Registrar  of  the  Branch 
Council  for  England  ;  and  it  became  and  was  the  doty  of  the  said 
Francis  Hawkins,  as  such  registrar  as  aforesaid,  lo  register  in  the 
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Prteedentt  Medical  Register  every  person  possessed  or  afterwards  beooming  pos- 
of  Indietmentt,  gagged  of  any  one  or  more  of  the  qualifications  described  in  the  said 
Indiofcment  Medical  Act.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
under  21  &  22  further  present  that  every  person  in  England  being  possessed  or 
Vict  0.  90  for  becoming  possessed  of  any  one  or  more  of  the  qualifications  described  in 
**^  39  r°^th  *^*®  **'^  ^^^  *"^  thereby  being  entitled  to  be  registered  in  the  Medical 
coQot  for  oon-  ^^gi^ter,  was  required  to  produce  or  transmit  to  the  said  Francis  Hawkins, 
spiracj).  ^  being  such  registrar  as  aforesaid,  the  document  or  documents  conferring 

or  evidencing  the  qualifications  ur  each  of  the  qualifications  in  respect 
whereof  every  such  person  sought  to  be  so  registered,  and  of  the 
time  or  times  at  which  the  same  was  or  were  respectively  obtained.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
before  the  passing  of  the  said  Medical  Act,  to  wit,  on  the  tth  day  of  May 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  thirty-six,  one 
John  Potter  Sargeant,  the  son  of  John  and  Catherine  Sargeant,  of  the 
borough  of  Leicester,  in  the  county  of  Leicester,  was  duly  admitted  a 
member  of  the  Royal  College  of  Surgeons  of  England,  and  afterwards* 
to  wit,  on  the  20th  day  of  October,  in  the  year  of  our  Lord  One  thousand 
eight  hundred  and  thirty-six,  the  same  John  Potter  Sargeant  was 
admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that, 
from  and  after  the  said  4th  day  of  May,  and  from  and  after  the  said  20Ui 
day  of  October,  in  the  said  last-mentioned  year,  the  said  John  Potter 
Sargeant  was  possessed  of  two  documents,  conferring  and  evidencing  his 
said  qualifications  as  such  member  of  the  Royal  College  of  Surgeons  of 
England  and  as  such  licentiate  of  the  Society  of  Apothecaries  of  London 
respectively.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  John  Potter  Sargeant  died  in  tHe  district  of 
St.  Peter,  Walworth,  in  the  county  of  Surrey,  on  or  about  the  4th  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
six.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  John  Sutton  and  Crowther  Smith,  wickedly  contriving  and 
intending  to  make  it  appear  that  the  said  Crowther  Smith  was  a  duly 
qualified  medical  practitioner,  on  the  6th  day  of  July,  in  the  year  of 
our  Lord  One  thousand  eight  hundred  and  sixty-two,  at  the  parish  of 
Saint  Anne's,  Soho,  in  the  county  of  Middlesex,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  unlawfully  and  wilfully  did 
make  and  produce  a  certain  written  declaration  and  representation, 
which  said  written  declaration  and  representation  was  false  in  certain 
particulars,  that  is  to  say,  in  this,  to  wit,  that  it  was  therein  falsely 
declared  and  represented  that  the  same  John  Potter  Sargeant,  so  as 
aforesaid  admitted  a  member  of  the  Royal  College  of  Surgeons  of 
England  on  the  4th  day  of  May,  in  the  year  of  our  Lord  One  thousand 
eight  hundred  and  thirty-six,  and  so  as  aforesaid  admitted  a  licentiate  of 
the  Society  of  Apothecaries  of  London  on  the  20th  day  of  October,  in 
the  year  of  our  Lord  One  thousand  eight  hundred  and  thirty-«ir^  was  on 
the  said  6th  day  of  July,  in  the  year  of  our  Lord  One  thousand  eight 
hundred  and  sixty-two,  then  residing  and  living  at  27,  Great  Russell- 
street,  Bloomsbury,  in  the  parish  of  St.  George's,  Bloomsbury,  in  the 
county  of  Middlesex,  and  that  the  said  Crowther  Smith  was  lawfully 
possessed  of  the  qualifications  of  a  member  of  the  Royal  College  of 
Surgeons  of  England  and  of  the  qualifications  of  a  licentiate  of  the 
Society  of  Apothecaries  of  London,  and  that  he,  the  said  Crowther  Smith, 
had  obtained  from  the  Royal  College  of  Surgeons  of  England,  and  from 
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the  Society  of  Apothecaries  of  London,  certiflcates  of  such  qualifications     Preoedenu 
as  aforesaid,  bearing  date  the  4th  day  of  May  and  the  20th  day  of  ^/  /«^[c^»- 
October,  a.d.  1836,  respectively,  whereas,  in  truth  and  in  fact,  the  same  indictment 
John  Potter  Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal  nnder  21  &  22 
College  of  Surgeons  of  England  on  the  4th  day  of  May,  a.d.  1836,  and  Vict  c.  90  for 
so  as  aforesaid  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  ^^®^*^  "^JJ 
London  on  the  20th  day  of  October,    1836,  was  not  on  the  said  6th  JJq„^  f^^  ^q. 
day  of  July,  a.d.  1 862,  then  residing  and  living  at  27,  Great  Russell-  spiracy). 
street,  Bloomsbury,  in  the  parish  of  St.  George's,  Bloomsbury,  in  the 
county  of  Middlesex,  but  was  then,  and  had  been  for  a  long  time,  deceased. 
And  whereas,  in  truth  and  in  fact,  the  said  Crowther  Smith  was  not  then, 
nor  was  at  any  other  time,  lawfully  ppssessed  of  the  qualifications  of  a 
member  of  the  Royal  College  of  Surgeons  of  England  and  of  the  qualifi- 
cations of  a  licentiate  of  the  Society  of  Apothecaries  of  London,  and 
whereas,  in  truth  and  in  fact,  the  said  Crowther  Smith  had  not  then, 
nor  at  any  other  time,  obtained  from  the  Royal  College  of  Surgeons  in 
England,  and  from  the  Society  of  Apothecaries  of  London,  certificates  of 
such  several  qualifications  bearing  date  the  4th  day  of  May-and  the  20th 
day  of  October,  a.d.  1836,  respectively,  by  means  of  which  said  false 
declaration  and  representations  the  said  John   Sutton   and  the  said 
Crowther  Smith  then  and  there  unlawfully  and  wilfully  did  attempt  and 
endeavour  to  procure  the  said  Crowther  Smith  to  be  registered  under 
the  said  Medical  Act  against  the  form  of  the  statutes  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown,  and  dignity. 

Fourth  count. — And  the  jurors  atoreaaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore,  to  wit,  on  the  2nd  day  of  August, 
A.D.  1858,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose 
of  enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  was 
intituled  ''An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery.'*  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  before  and  at  the  time  of  committing 
the  offences  herein  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  registrar  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  registrar  of  the  Branch 
Council  for  England,  and  it  became  and  was  the  duty  of  the  said  Francis 
Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  the  Medical 
Register  every  person  possessed,  or  afterwards  becoming  possessed,  of 
any  one  or  more  of  the  qualifications  described  in  the  said  Medical  Act. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  every  person  in  England  being  possessed,  or  becoming  possessed,  of 
any  one  or  more  of  the  qualifications  described  in  the  said  Act,  thereby 
being  entitled  to  be  registered  in  the  Medical  Register,  was  required  to 
produce  or  transmit  to  the  said  Francis  Hawkins,  so  being  such  registrar 
as  aforesaid,  the  documents  or  document  conferring  or  evidencing  the 
qualification,  or  each  of  the  qualifications,  in  respect  whereof  every  such 
person  sought  to  be  so  registered,  and  of  the  time  or  times  at  which  the 
same  was  or  were  respectively  obtained.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  before  the  passing  of  the 
said  Medical  Act,  to  wit,  on  the  4th  day  of  May,  a.d.  1836,  one  John 
Potter  Sargeant,  the  son  of  John  and  Catherine  Sargeant,  of  the  borough 
of  Leicester,  in  the  county  of  Leicester,  was  duly  admitted  a  member  of 
the  Royal  College  of  Surgeons  of  England,  and  afterwards,  to  wit,  on 
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Pf^tmimft  the  20th  day  of  October,  a.d.  1836,  the  tame  John  Potter  Sargeant  waa 
of  Jndieime^s.  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London.  And 
Indtotment  ^^^  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
nndw  21  k  83  from  and  after  the  said  4th  day  of  May,  and  from  and  after  the  said 
Viot  0.  90  for  20th  day  of  October,  in  the  said  last-mentioned  year,  the  said  John 
offenws  ander  Potter  Sargeant  was  possessed  of  two  documents  conferring  and  evi- 
ooant  for  ottn-  dcncing  his  said  qualifications  as  such  member  of  the  Royal  College  of 
■piracy).  Surgeons  of  England,  and  as  such  licentiate  of  the  Society  of  Apotheca- 

ries of  London  respectively.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  John  Potter  Sargeant  died  in 
the  district  of  St.  Peter,  Walworth,  in  the  county  of  Surrey,  on  or 
about  the  4th  day  of  April,  a.d.  1846.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  John  Sutton  and  Crowther 
Smith,  wickedly  contriving  and  intending  to  make  it  appear  that  the 
said  Crowther  Smith  was  a  duly  qualified  medical  practitioner  on  the 
6th  day  of  July,  a.d.  1862,  at  the  parish  of  St.  Anne's,  Soho,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  wilfully  did  cause  to  be  made  and  produced 
a  certain  written  declaration  and  representation,  which  said  written 
declaration  and  representation  was  false  in  certain  particulars,  that  is  to 
say,  in  this,  to  wit,  that  it  was  therein  declared  and  represented  that  the 
same  John  Potter  Sargeant,  so  as  aforesaid  admitted  a  member  of  the 
Boyal  CoUeffe  of  Sui^eons  of  England  on  the  4th  dt^  of  May,  a-d.  1836« 
and  so  as  w>resaid  admitted  a  l&ntiate  of  the  Society  of  Apothecaries 
of  London  on  the  2()th  day  of  October,  a.d.  1836,  was  on  the  said  6th 
day  of  July,  a.d.  1862}  residing  and  livinff  at  27,  Great  Buasell-street, 
Bloomsbury,  in  the  parish  of  St.  George's,  Bloomsbury,  in  the  county  of 
Middlesex,  and  that  the  said  Crowther  Smith  waa  lawfully  possessed  of 
'       the  qualification  of  a  member  of  the  Boyal  College  of  Surgeons  of  Eng- 
land and  of  the  qualification  of  a  licentiate  of  the  Society  of  Apothecaries 
of  London,  and  that  he,  the  said  Crowther  Smith,  had  obtained  from  the 
Boyal  College  of  Surgeons  of  England,  and  from  the  Society  of  Apothe* 
caries  of  London,  certificates  of  such  qualifications  as  aforesaid,  bearing 
date  the  4th  day  of  May  and  the  20th  day  of  October,  in  the  year  of  oar 
Lord  1836  respectively,  whereas,  in  truth  and  in  fact,  the  same  John 
Potter  Sargeant,  so  as  aforesaid  admitted  a  member  of  the  Royal  College 
of  Surgeons  of  England  on  the  4th  day  of  May,  a.d.  1836,  and  so  as 
aforesaid  admitted  a  licentiate  of  the  Society  of  Apothecaries  of  London 
on  the  20th  day  of  October,  a.d.  1836,  was  not  on  the  said  6th  day 
of  July,  a.d.  1862,  then   residing  and   living   at  27,  Great  Russell- 
street,    Bloomsbury,   in   the   parish   of  St.    George's,   Bloomsbury,  in 
the    county  of   Middlesex,   but   was    then,   and  had  been  for  a  long 
tim^  deceased ;  and  whereas,   in   truth   and  in  fact,   the  said  Crow- 
ther   Smith    was    not   then,    nor    was    at    any  other    time,  lawfully 
possessed  of  the  qualifications  of  a  member  of  the  Boyal  College  of 
Surgeons  of  England,  and  of  the  qualifications  of  a  licentiate  of  the 
Society  of  Apothecaries  of  London  ;  and  whereas,  in  truth  and  in  fact, 
the  said  Crowther  Smith  had  not  then,  nor  at  any  other  time,  obtained 
from  the  Boyal  College  of  Surgeons  of  England,  and  from  the  Society  of 
Apothecaries  of  London,  certificates  of  such  several  qualifications  .bearing 
date  the  4th  day  of  May  and  the  20th  day  of  October,  a.d.   1836, 
respectively,  by  means  of  such  said  false  declaration  and  representation, 
the  said  John  Sutton,  and  the  said  Crowther  Smith,  then  and  there 
unlawfully  and  wilfully  did  attempt  and  endeavour  to  procure  the  said 
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Crowther  Smith  to  be  registered  under  the  said  Medical  Acts,  against     Precedtnu 
the  form  of  the  statutes  in  such  case  made  and  provided  and  against  ^f  ^f^^^^entt. 
the  peace  of  our  Lady  the  Queen,  her  Crown,  and  dignity.  Indictmeot 

Fifth  couni.-^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Qndar  21  &  22 
further  present  that  heretofore,  to  vrit,  on  the  2nd  day  of  August,  a.d.  Vict.  &  90  for 
1858,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose  of  <>ff^°<^  ^"^^j^ 
enabling  persons  requiring  medical  aid   to  distinguish  qualified  ^i^oo^  ^Qt^for  ^n. 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  wasspiracy). 
intituled  "An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery."    And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that,  before  and  at  the  time  of  committing 
the  offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  Registrar  of  the  Grenend  Council  of  Medical  Education  and 
Begbtration  of  the  United  Kingdom,  and  was  the  E^gistrar  of  the  Branch 
Council  for  England;  and  it  became  and  was  the  duty  of  the  said 
Francis  Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  the 
Medical  Register  every  person  possessed  or  afterwards  becoming  pos- 
sessed of  any  one  or  more  of  the  qualifications  described  in  the  said 
Medical  Act    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that    every  person  in  England,    being  possessed  or 
becoming  possessed  of  any  one  or  more  of  the  qualifications  described  in 
the  said  Act,  and  thereby  being  entitled  to  be  registered  in  the  Medical 
Register,  was  required  to  produce  and  transmit  to  the  said  Francb 
Hawkins,  so  being  such  registrar  as  aforesaid,  the  documents  or  docu- 
ment conferring  or  evidencing  the  qualification  or  each  of  the  qualifications 
in  respect  whereof  every  such  person  sought  to  be  registered,  and  of  the  time 
or  times  at  which  the  same  was  or  were  respectively  obtained.    And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  before 
the  passing  of  the  said  Medical  Act,  to  wit,  on  the  4th  day  of  May,  a.d« 
1836b  one  John  Potter  Sargeant,  the  son  of  John  and  Catherine  Sargeant, 
of  the  borough  of  Leicester,  in  the  county  of  Leicester,  was  duly  admitted 
a  member  of  the  Royal  College  of  Surgeons  of  England  and  afterwards, 
to  wit,  on  the  20th  day  of  October,  a.d.  1836^  the  same  John  Potter 
Sargeant  was  admitted  a  licentiate  of  the  Society  of  Apothecaries  of 
London.     And  the  jurors  aforesaid,  upon  their  oath  aforesaidi  do  further 
present  that  from  and  after  the  said  4th  day  of  May,  and  firom  and  after 
the  said  20th  day  of  October,  in  the  said  last-mentioned  year,  the  said 
John  Potter  Sargeant  was  possessed  of  two  documents  conferring  and 
evidencing  his  sai^  qualifications  as  such  member  of  the  Royal  College 
of  Surgeons  of  England,  and  as  such  licentiate  of  the  Society  of  Apothti- 
caries  of  London,  respectively.    And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  John  Potter  Sargeant 
died  in  the  dbtrict  of  St.  Peter,  Walworth,  in  the  county  of  Surrey,  on 
or  about  the  4th  day  of  April,  a.d.  1846.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  John  Sutton  and 
Crowther  Smith  wickedly  contriving  and  intending  to  make  it  appear 
that  the  said  Crowther  Smith  was  a  duly  qualified  practitioner  on  the 
2nd  day  of  June,  a.d.  1863,  at  the  Judges'  Chambers,  Rolls-gardens, 
Chancery-lane,  in  the  Liberty  of  the  Rolls,  in  the  county  of  Middlesex, 
and  withiirthe  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully 
and  wilfully  did  make  and  produce,  and  did  cause  to  be  made,  and  pro- 
duced, a  certain  written  declaration  and  representation,  to  wit,  an  afiidavit 
of  the  said  Crowther  Smith,  intituled  ^*  In  the  Court  of  Queen's  Bench,  ex 
parte  John  Potter  Sargeant,   on  the  application   for  a  rule  nisi  for 
VOL.  X.  h 
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Precedents     mandamus,  against  the  Medical  Registration  Society,''  which  siiid  written 
of  Indidmenis.  declaration  and  representation  was  false  in  certain  particulars,  that  is  to 

Indictment  ^^^  '^^  ^^^*  ^  ^^^'  ^^^^  ^^  ^^  therein  falselj  declared  and  represented 
under  21  &  22  that  the  Said  Crowther  Smith  was  then  a  dulj  qualified  member  of  the 
Vict  c.  90  for  Rojal  College  of  Surgeons  of  England  and  a  Ucentiate  of  the  Society  of 
offences  under  Apothecaries  of  London,  and  that  the  said  Crowther  Smith  became,  and 
count  for  oon-  ^^  ^"^^  registered  in  conformity  with  the  regulations  of  the  Medical 
spiracy).  Act,  upon  and  after  the  passing  of  the  said  Act,  whereas  in  truth,  and  in 

fact,  the  said  Crowther  Smith  was  not  then  or  at  anj  other  time  a  duly 
qualified  member  of  the  Rojal  College  of  Surgeons  of  England  nor  a 
licentiate  of  the  Society  of  Apothecaries  of  London ;  and  whereas  in 
truth,  and  in  fact,  the  said  Crowther  Smith  did  not  become,  and  was  not 
dulj.registered  in  conformity  with  the  regulations  of  the  Medical  Act 
upon  and  after  the  passing  of  the  said  Act,  but  became  and  was  registered 
in  fraud  and  violation  of  the  provisions  of  the  said  Act,  by  means  of 
which  said  false  declaration  and  representation  herein,  the  said  John 
Sutton  and  the  said  Crowther  Smith  then  and  there  unlawfully  and 
wilfully  did  attempt  and  endeavour  to  procure  the  said  Crowther  Smith 
to  be  registered  under  the  Medical  Act,  against  the  form  of  the  statutes 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  Crown,  and  dignity. 

Sixth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  to  wit,  on  the  2nd  day  of  August,  a.d. 
1858,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose  of 
enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  was 
intituled  *'An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery."     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  before  and  at  the  time  of  committing 
the  offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  Registrar  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  Registrar  of  the  Branch 
Council  for  England,  and  it  became  and  was  the  duty  of  the  said  Francis 
Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  the  Medical 
Register  every  person  possessed,  or  afterwards  becoming  possessed,  of 
any  one  or  more  of  the  qualifications  described  in  the  said  Medical  Act. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  every  person  in  England  being  possessed  of  any  one  or  more  of  the 
qualifications  described  in  the  said  Act,  and  thereby  being  entitled  to  be 
registered  in  the  Medical  Register,  was  required  to  produce  or  transmit 
to  the  said  Francis  Hawkins,  so  being  such  registrar  as  aforesaid,  the 
documents  or  document  conferring  or  evidencing  the  qualification,  or 
each  of  the  qualifications,  in  respect  whereof  every  such  person  sought 
to  be  so  registered,  and  of  the  time  or  times  at  which  the  same  was  or 
were  respectively  obtained.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  before  the  passing  of  the  said  Medical 
Act,  to  wit,  on  the  4th  day  of  May,  a.d.  1836,  one  John  Potter  Sargeant, 
the  sou  of  John  and  Catherine  Sargeant,  of  the  borough  of  Leicester,  in 
tiie  county  of  Leicester,  was  duly  admitted  a  member  of  the  Royal  Col- 
lege of  Surgeons  of  England,  and  afterwards,  to  wit,  on  the  20th  day  of 
October,  a.d.  1836,  the  same  John  Potter  Sargeant  was  admitted  a 
licentiate  of  the  Society  of  Apothecaries  of  London.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  from  and 
after  the  said  4th  day  of  May,  and  from  and  after  the  said  20th  day  of 
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October,  in  the  said  last-mentioned  year,  the  said  John  Potter  Sargeant     Precedents 

was  possessed  of  two  docaments  conferring  and  evidencing  his  said  ^'^  indictments. 

qualifications  as  such  member  of  the  Royal  College  of  Surgeons  of  indictment 

^England  and  as  such  licentiate  of  the  Society  of  Apothecaries  of  London  under  21  &  22 

respectirely*    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Vict.  c.  90  for 

further  present,  that  the  said  John  Potter  Sargeant  died  in  the  district  ^^""^^  "J^?^*^^ 

of  St.  Peter,  Walworth,  in  the  county  of  Surrey,  on  or  about  the  4th  ^^,1^  for  oon- 

day  of  April,  a.d.  1846.     And  the  jurors  aforesaid,  upon  their  oath  spiracy). 

aforesaid,  do  fufther  present,  that  John  Sutton  and  Crowther  Smith, 

wickedly  contriving  and  intending  to  make  it  appear  that  the  said 

Crowther  Smith  was  a  duly  qualified  medical  practitioner  on  the  24th 

day  of  November,  a.d.  1863,  at  the  parish  of  St.  Anne,  Soho,  in  the 

county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central 

Criminal  Court,  unlawfully  and  wilfully  did  make  and  cause  to  be  made 

a  certain  representation  and  declaration,  which  said  representation  and 

declaration  was  false  in  certain  particulars,  that  is  to  say,  in  this,  to  wit, 

that  it  was  then  and  there  falsely  represented  and  declared  that  the  said 

Crowther  Smith  was  the  same  John  Potter  Sargeant  who  was  a  member 

of  the  Boyal  College  of  Surgeons  in  England  and  a  licentiate  of  the 

Society  of  Apothecaries  of  London,  between  the  20th  day  of  October, 

A.D.  1836,  and  the  4th  day  of  April,  a.d.  1846,  and  that  the  said 

Crowther  Smitji  was  then  and  there  a  duly  qualified  medical  practitioner, 

and  lawfully  entitled  to  be  registered  under  and  in  conformity  with  the 

provisions  of  the  said  Medical  Act,  whereas,  in  truth  and  in  fact,  the 

said  Crowther  Smith  was  not  the  same  John  Potter  Sargeant  who  was  a 

member  of  the  Boyal  College  of  Surgeons  of  England,  and  a  licentiate  of 

the  Society  of  Apothecaries  of  London,  between  the  20th  day  of  October, 

a.d.  1836,  and  the  4th  day  of  April,  a.d.  1846,  but  another  and  different 

person  ;  and  whereas,  in  truth  and  in  fact,  the  said  Crowther  Smith  was 

not  then  a  duly  qualified  medical  practitioner  and  lawfully  entitled  to  be 

registered  under  and  in  conformity  with  the  provisions  of  the  said  Medical 

Act,  by  means  of  which  said  false  representation  and  declaration  the  said 

John  Sutton  and  the  said  Crowther  Smith  then  and  there  unlawfully  and 

wilfully  did  attempt  and  endeavour  to  procure  the  said  Crowther  Smith 

to  be  registered  under  the  said  Medical  Act  against  the  form  of  the 

statutes  in  such  case  made  and  provided,  and  against  the  peace  of  our 

said  Lady  the  Queen,  her  Crown,  and  dignity. 

Seventh  count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore,  to  wit,  on  the  2nd  day  of  August, 
A.D.  1858,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose 
of  enabling  persons  requiring  medical  aid  to  distinguish  qualified  from 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  was 
intituled  '*  An  Act  to  regulate  the  Qualifications  of  Practitioners  in 
Medicine  and  Surgery.''  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  before  and  at  the  time  of  committing 
the  offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of  Medicine, 
was  the  Registrar  of  the  Greneral  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  and  was  the  Registrar  of  the 
Branch  Council  for  England ;  and  it  became  and  was  the  duty  of  the 
said  Francis  Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  tlie 
Medical  Register  every  person  possessed,  or  afterwards  burning  pos- 
sessed, of  any  one  or  more  of  the  qualifications  described  in  the  said 
Medical  Act.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  every  person  in  England  being  possessed  or 
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Prwedenti  becoming  posseaeed  of  any  one  or  more  of  the  qualifications  described  in 
«/  Indictment,  ^y^^  ^^^  ^^^  ^^^  thereby  being  entitled  to  be  registered  in  the  Medical 
Indictment  Register,  was  required  to  produce  or  transmit  to  the  said  Francis 
under  21  &  22  Hawkins,  so  being  such  registrar  as  aforesaid,  the  documents  or  docu- 
Vict.  c.  90  for  ment  conferring  or  evidencing  the  qualification,  or  each  of  the  qualifica- 
wc"*39  rwlth  *^^"^'  ^^  respect  whereof  every  such  person  sought  to  be  registered,  and 
ooant  for  con-  ^^  ^^^  ^^™^  ^^  times  at  which  the  same  was  or  were  respectively 
spiracy).  obtained.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,   do 

funher  present  that  before  the  passing  of  the  said  Medical  Act,  to  wit, 
on  the  4th  day  of  May,  a.d.  1836,  one  John  Potter  Sargeant,  the  son  of 
John  and  Catherine  Sargeant,  of  the  borough  of  Leicester,  in  the  county 
of  Leicester,  was  duly  admitted  a  member  of  the  Royal  College  of 
Surgeons  of  England,  and  afterwards,  to  wit,  on  the  20th  day  of 
October,  a.d.  1836,  the  same  John  Potter  Sargeant  was  admitted  a 
licentiate  of  the  Society  of  Apothecaries  of  London.  And  the  jurors 
afoi'esaid,  upon  their  oath  aforesud,  do  further  present  that,  from  and 
after  the  said  4th  day  of  May,  and  iVom  and  after  the  said  20th  day  of 
October,  in  the  said  last-mentioned  year,  the  said  John  Potter  Sargeant 
was  possessed  of  two  documents,  conferring  and  evidencing  his  said  qualifi- 
cations as  such  member  of  the  Royal  College  of  Surgeons  of  England  and 
as  such  licentiate  of  the  Society  of  Apothecaries  of  London  respectively. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  John  Potter  Sargeant  died  in  the  district  of  St  Peter, 
Walworth,  in  the  county  of  Surrey,  on  or  about  the  4th  day  of  April, 
A.D.  1846.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  John  Sutton  and  Crowther  Smith,  wickedly  con- 
triving and  intending  to  make  it  appear  that  the  said  Crowther  Smith 
was  a  duly  qualified  medical  practitioner,  on  the  24th  day  of 
November,  1863,  in  the  Court  of  Queen's  Bench,  in  the  parish  of  St. 
Margaret,  in  the  city  of  Westminster,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  unlawfully  and  wilfully  did  make 
and  produce  a  certain  written  declaration  and  representation,  to  wir, 
an  affidavit  of  the  said  Crowther  Smith,  intituled  ^'In  the  Queen's 
Bench,  re  Sargeant,  ex  parte  Medical  Registrar,**  which  said  written 
declaration  and  representation  was  false  in  certain  particulars,  that  is  to 
say,  in  this,  to  wit,  that  it  was  therein  falsely  declared  and  represented 
that  the  said  Crowther  Smith  was  a  duly  qualified  surgeon,  and  that 
certain  documents  produced  by  the  said  Crowther  Smith  on  or  about  the 
23rd  day  of  July,  a.d.  1 863,  to  the  said  Francis  Hawkins,  so  being  such 
registrar  as  aforesaid,  were  documents  evidencing  a  qualification  in 
respect  of  which  the  said  Crowther  Smith  was  lawfully  entitled  to  seek 
registration  under  the  provisions  of  the  said  Medical  Act,  and  that  the 
said  Crowther  Smith  was  then  and  there  duly  qualified  and  entitled  to 
be  registered  under  the  provisions  of  the  said  Act,  whereas  in  truth  and 
in  fact,  the  said  Crowther  Smith  was  not  a  duly  qualified  surgeon,  and 
whereas,  in  truth  and  in  fact,  the  said  documents  so  produced  by  the 
said  Crowther  Smith,  as  aforesaid,  were  not  documents  evidencing  any 
qualification  in  respect  of  which  the  said  Crowther  Smith  was  lawfully 
entitled  to  seek  registration  under  the  said  Medical  Act,  and  whereas, 
in  truth  and  in  fact,  the  said  Crowther  Smith  was  not  then,  nor  was  at 
any  other  time,  duly  qualified  and  entitled  to  be  registered  under  the 
provisions  of  the  said  Act,  by  means  of  which  said  false  representation 
and  declaration  the  said  John  Sutton  and  the  said  Crowther  Smith  then 
and  there  unlawfuUy  and  wilfully  did  attempt  and  endeavour  to  procure 
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tbe  said  Crowther  Smith  to  be  registered  under  the  said  Medical  Act  Precedents 
against  the  form  of  the  statutes  in  such  case  made  and  provided,  and  ^•^  ^ndictmenu, 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown,  and  dignity.  indiotmeDt 
-  Eighth  cotiit/.— -And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  under  21  &  22 
further  present  that  heretofore,  to  wit,  on  the  2nd  day  of  August,  a.d.  Vict  0. 90  for 
1858,  an  Act  of  Parliament  was  made  and  passed  for  the  purpose  of  °^*J^^^°^^ 
enabling  persons  requiring  medical  aid  to  distinguish  qualified  from  ^^^^  for  o>n- 
unqualified  practitioners,  and  that  the  said  Act  of  Parliament  wasspiracj). 
intituled  ''An  Act  to  regulate  the  qualification  of  Practitioners  in 
Medicine  and  Surgery."  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  before  and  at  the  time  of  com- 
mitting the  offences  hereinafter  mentioned,  Francis  Hawkins,  Doctor  of 
Medicine,  was  the  Registrar  of  the  Greneral  Council  of  Medical  Educa- 
tion and  Registration  of  the  United  Kingdom,  and  was  the  Registrar  of 
the  Branch  Council  for  England,  and  it  became  and  was  the  duty  of  the 
said  Francis  Hawkins,  as  such  registrar  as  aforesaid,  to  register  in  the 
Medical  Register  eyery  person  possessed  or  afterwards  becoming  possessed 
of  any  one  or  more  of  the  qualifications  described  in  the  said  Medical 
Act  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  than  every  person  in  England  being  possessed  or  becoming 
possessed  of  any  one  or  more  of  the  qualifications  described  in  the  said 
Act,  and  thereby  being  entitled  to  be  registered  in  the  Medical  Register, 
was  required  to  produce  or  transmit  to  the  said  Francis  Hawkins,  so 
being  such  registrar  as  aforesaid,  the  documents  or  document  conferring 
or  evidencing  the  qualification  or  each  of  the  qualifications  in  respect 
whereof,  every  such  person  sought  to  be  so  registered,  and  of  the  time  or 
times  at  which  the  same  was  or  were  respectively  obtained.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  before 
the  passing  of  the  said  Medical  Act,  to  wit,  on  the  4th  day  of  May,  ▲.d. 
1836»  one  John  Potter  Sargeant,  the  son  of  John  and  Catherine  Sargeant, 
of  the  borough  of  Leicester,  in  the  county  of  Leicester,  was  duly  admitted 
a  member  of  the  Royal  College  of  Surgeons  of  England,  and  afterwards, 
to  wit,  on  the  20th  day  of  October,  a.d.  1836,  the  same  John  Potter 
Sargeant  was  admitted  a  licentiate  of  the  Society  of  Apothecaries  of 
London.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  from  and  after  the  said  4th  day  of  May,  and  from  and  after 
tbe  said  20th  day  of  October,  in  the  said  last-mentioned  year,  the  said 
John  Potter  Sargeant  was  possessed  of  two  documents  conferring  and 
evidencing  his  said  qualifications  as  such  member  of  the  Royal  College  of 
Surgeons  of  England,  and  as  such  licentiate  of  the  Society  of  Apothe- 
caries of  London  respectively*  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  John  Potter  Sargeant  died  in 
the  district  of  St  Peter,  Walworth,  in  the  county  of  Surrey,  on  or  about 
the  4th  day  of  April,  a.d.  1846.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  John  Sutton  and  Crowther  Smith, 
wickedly  contriving  and  intending  to  make  it  appear  that  the  said 
Crowther  Smith  was  a  duly  qualified  medical  practitioner,  on  the  24th  day 
of  March,  1863,  in  the  Court  of  Queen's  Bench,  in  the  parish  of  St. 
Margaret,  in  the  city  of  Westminster,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  unlawfully  and  wilfully  did  cause  to  be 
made  and  produced  a  certain  written  declaration  and  representation,  to 
wit,  an  affidavit  of  the  said  Crowther  Smith,  intituled  *'In  the  Queen's 
Bench,  Re  Sargeant,  ex  parte  Medical  Registrar,"  which  said  written 
declaration  and  representation  was  false  in  certain  particulars,  that  is  to 
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Precedenu  say,  in  this,  to  wit,  that  it  was  herein  falsely  declared  and  represented 
of  Indtctmenu,  ii^o;^  the  said  Crowther  Smith  was  a  duly  qualified  surgeon,  and  that 
Indictment  Certain  documents  produced  by  the  said  Crowther  Smith  on  or  about  the 
under  21  &  22  23rd  day  of  July,  A.i>.  1863,  to  the  said  Francis  Hawkins,  so  being  each 
Vict.  c.  90  for  registrar  as  aforesaid,  were  documents  evidencing  a  qualification  in 
offences  nnder  respect  of  which  the  said  Crowther  Smith  was  lawfully  entitled  to  seek 
wunt^^r  oon*-  registration  under  the  provisions  of  the  said  Medical  Act,  and  that  the 
piracy).  s&i^  Crowther  Smith  was  then  and  there  duly  qualified  and  entitled  to  be 

registered  under  the  provisions  of  the  said  Act,  whereas  in  truth,  and  in 
fact,  the  said  Crowther  Smith  was  not  a  duly  qualified  surgeon,  and 
whereas  in  truth,  and  in  fact,  the  said  documents  so  produced  by  the  said 
Crowther  Smith  as  aforesaid,  were  not  documents  evidencing  any  quali- 
fication in  respect  of  which  the  said  Crowther  Smith  was  lawfully 
entitled  to  seek  registration  under  the  said  Medical  Act,  and  whereas  in 
truth,  and  in  fact,  tlie  said  Crowther  Smith  was  not  then  nor  was  at  any 
other  time  duly  qualified  and  entitled  to  be  registered  under  the  provisions 
of  the  said  Act  by  means  of  which  said  false  representation  and  declara- 
tion, the  said  John  Sutton  and  the  said  Crowther  Smith  then  and  there 
unlawfully  and  wilfully  did  attempt  and  endeavour  to  procure  the  said 
Crowther  Smith  to  be  registered  under  the  said  Medical  Act,  against  the 
form  of  the  statutes  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown,  and  dignity. 

Ninth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  John  Sutton  and  Crowther  Smith,  being  evil-disposed 
persons,  and  contriving  and  intending  to  represent  falsely  that  the  said 
Crowther  Smith  was  a  duly  qualified  practitioner  within  the  meaning  of 
an  Act  passed  in  the  2l8t  and  22nd  year  of  the  reign  of  Her  present 
Majesty,  intituled  ''An  Act  to  regulate  the  Qualifications  of  Prac- 
titioners in  Medicine  and  Surgery,''  and  to  deceive,  prejudice,  and  injure 
divers  of  the  liege  subjects  of  our  Lady  the  Queen,  on  the  4th  day  of 
November,  1860,  unlawfully,  wilfully,  wickedly,  and  designedly  did 
conspire,  combine,  confederate,  and  agree  among  themselves  and  with 
divers  other  persons,  to  the  jurors  aforesaid  unknown,  to  procure  by 
divers  false  pretences  aqd  subtle  means  and  devices  the  said  Crowther 
Smith  to  be  registered  in  violation  of  the  provisions  of  the  said  recited 
Act,  and  of  an  Act  to  amend  the  said  Act,  made  and  passed  in  a  session 
of  Parliament  holden  in  the  22nd  year  of  the  reign  of  Her  present 
Majesty,  and  of  an  Act  to  amend  the  two  said  recited  Acts  made  and 
passed  in  a  session  of  Parliament  holden  in  the  23rd  year  of  the  reign  of 
Her  present  Majesty,  with  intent  to  deceive,  prejudice,  and  injure  such 
liege  subjects  of  our  Lady  the  Queen  who  should  require  medical  aid 
and  desire  to  be  able  to  distinguish  qualified  from  unqualified  practi- 
tioners, against  the  peace  of  our  said  Lady  the  Queen,  her  Crown,  and 
dignity. 
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ABDUCTION. 

Statement  of  prosecutrix  as  to  age — Corpiis 
delicti-^24:  j-  25  Vict.  c.  100,  s,  65.— Any- 
one dealing  with  an  unmarried  girl  does  so 
at  his  peril,  and  if  she  turn  out  to  be  under 
sixteen  is  liable  under  the  above  Act. 

A  man  is  not  bound  to  return  to  her  father^s 
custody  a  girl  who,  without  any  inducement 
on  his  part,  has  left  her  home  and  come  to 
him ;  but  if,  at  any  time,  he  has  attempted 
to  induce  her  to  leave  home  without  her 
parents^  consent,  and  she  afterwards  does 
80,  he  is  guilty  of  the  abduction  of  the 
girl,  even  uiough  he  disapproves  of  the  act 
at  the  particular  time  at  which  she  gives 
effect  to  his  previous  persuasions.  Reg.  v. 
Christian  OUfier,  402. 

ARSON. 

Indictment  under  24  j*  25  Viet.  c.  97,  w.  7  and  8 
— Malicious  injuries  to  property. — Wilfully 
throwing  a  light  into  a  post-office  letter-box 
in  a  house  with  the  intention  of  burning  the 
letters  but  not  the  house  is  not  a  fdony 
within  the  24  &  25  Vict.  c.  97,  fis.  7,  8. 
Reg.  V.  Batstone  and  another,  20. 

ASSAULT. 

Assault — Execution  of  duty — Evidence  as  to 
character  of  party  arrested. — Upon  an  in- 
dictment for  assaulting  a  constable  in  the 
execution  of  his  duty,  it  appeared  that  the 
assault  was  committed  whilst  the  constable 
was  attempting  to  arrest  the  accused  upon 
suspicion  of  having  stolen  some  larch  trees 
(under  the  value  of  1^.)  which  the  accused 
was  carrying.  To  show  that  the  constable 
was  justified  in  suspecting  the  accused,  the 
counsel  for  the  prosecution  asked  the  con- 
stable, in  his  examination  in  chief,  ^^  What 
did  you  know  had  been  the  prisoner's  pre- 
vious character?"  The  constable  replied, 
**  I  knew  him  to  be  a  very  bad  character," 
and  was  proceeding  to  mention  previous 
convictions,  when  he  was  stopped  on  the 
ground  that  parol  evidence  of  such  con- 
victions was  inadmissible ;  but  in  answer  to 
a  question  from  the  counsel  for  the  prosecu- 
tion, he  said  he  had  seen  the  accused  in  the 
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Court  of  Quarter  Sessions,  and  before  the 
magistrates  on  one  occasion: 

Held,  that,  although  the  constable  was 
entitled  to  state  on  examination  in  chief 
that  he  entertained  reasonable  grounds  for 
suspecting  the  prisoner  of  stealing  the  trees, 
he  could  not  be  asked  in  chief  as  to  the 
grounds  of  his  suspicion,  and  therefore  that 
the  question  and  answer  as  to  the  grounds  of 
the  constable's  suspicion  were  improperly 
admitted.    Beg.  v.  Turberjield,  1. 

Assault  on  constable  in  execution  of  duty  — 
Knowledge  of  defendant.  —  To  support  a 
charge  of  assault  on  a  constable  in  the 
execution  of  his  duty,  it  is  not  necessary 
that  the  defendant  should  know  that  he  was 
a  constable  then  in  the  execution  of  his 
duty;  it  is  sufficient  that  the  constable 
should  have  been  actually  in  the  execution 
of  his  duty  and  then  been  assaulted.  Eeg. 
V.  Forbes  and  Webb,  362. 

Assaulting  a  constable  in  the  execution  of  his 
duty — Warrant  to  levy  a  penalty. — ^The  de- 
fendant was  convicted  in  a  penalty  with 
costs,  or  to  be  imprisoned  seven  days.  The 
penalty  not  having  been  paid,  a  warrant 
was  issued,  under  11  &  12  Vict.  c.  43,  s.  25, 
for  the  defendant's  apprehension,  addressed 
**  To  the  constable  of  G."  It  was  given  to 
a  county  policeman  to  execute.  While  he 
was  attempting  to  apprehend  the  defendant, 
the  defendant  resisted  and  wounded  the 
constable : 

Held,  that  a  county  policeman  had  no 
authority  to  execute  it,  it  being  addressed 
to  the  parish  constable ;  and  that  the  appre- 
hension was  therefore  illegal.  Reg.  v. 
Abraham  Sanders,  445. 

ASSAULT  (INDECENT). 

Girl  between  ten  and  twelve  years  old — Consent. 
— An  indecent  assault  on  a  girl  between  the 
ages  of  ten  and  twelve,  if  she  is  a  consent- 
ing paHy,  is  not  an  offence  punishable  at 
law.     Reg.  v.  Edwin  Johnson,  114. 

Attempt  to  have  carnal  knowledge  of  a  girl  under 
ten—Consent-^24t  Sf  25  Vict.  c.  100,  *.  56.— 
On  an  indictment  for  attempting  to  have 
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carnal  knowledge  of  a  girl  under  ten  years 
of  age,  consent  by  the  girl  is  no  defence. 
Reg.  V.  Frederick  Beaky  167. 

Carnal  knowledge  of  a  girl  under  eleven  years 
of  age — Evidence  of  age. — ^A  mother  stated 
that  a  child  was  ten  years  old  last  March, 
but  on  cross-examination  her  evidence  as  to 
the  knowledge  of  her  children's  ages  seemed 
by  no  means  clear.  The  evidence,  though 
objected  to  as  too  unsatisfactory  to  leave  to 
the  jury  on  a  charge  of  carnally  knowing 
and  abusing  a  girl  under  the  age  of  twelve, 
was  submitted  to  the  jury,  who  found  that 
the  girl  was  under  twelve,  and  convicted 
theprisoner  of  the  charge : 

Held,  that  the  conviction  must  be  afiSimed. 
Beg,  V.  NiehoOs,  476. 

Carnal  knotcledge  of  a  girl  tmder  ten — Indict- 
ment-^Averment—24c  A*  25  Vict,  c,  100, «.  60. 
— ^An  indictment  (whether  for  the  felony 
or  an  attempt  to  commit  it),  founded  on  the 
24  &  25  Vict.  c.  100,  s.  60,  which  makes  it 
a  felony  to  **  carnally  know  and  abuse  any 
girl  under  the  age  of  ten  years,''  is  sufficient 
if  it  uses  the  words  '*  carnally  know  "  only, 
and  omits  the  word  *^  abuse."  Reg,  v.  John 
Holland,  478. 

BANKRUPT. 

Evidence  of—London  Gazette. — ^The  London 
Gazette  is,  by  sect.  233  of  the  Bankruptcy 
Consolidation  Act,  1849,  conclusive  evidence 
of  the  bankruptcy  on  an  indictment  against 
a  bankrupt,  for  a  misdemeanor  under  the 
Bankruptcy  Act  (24  &  25  Vict.  c.  134, 
s.  221,  clause  3),  if  it  appear  that  the  bank- 
rupt was  within  the  United  Kingdom  at  the 
date  of  the  adjudication,  and  that  no  step 
has  been  taken  to  annul  the  adjudication. 
Reg.  v.  Levi,  110. 

Feme  covert — Embezzlement  and  concealment  of 
property — Admissibility  of  examination  and 
answers  in  bankruptcy  to  criminate  the  bank- 
rupt,— ^A  feme  covert^  on  her  own  petition, 
in  which  ^e  stated  hers^  to  be  a  widow, 
was  adjudicated  bankrupt,  and  she  was 
afterwards  indicted  for  concealment  and 
embezzlement  of  her  property  with  intent 
to  defraud  her  creditors  (24  &  26  Vict.  c.  134, 
s.  221,  par.  8),  and  two  other  persons 
were  also  indicted  for  aiding  her.  The 
examinations  and  answers  of  the  three 
defendants  in  bankruptcy  were  |;iven  in 
evidence  in  support  of  the  prosecution.  No 
caution  was  given  to  them  by  the  commis- 
sioner on  sudi  examination,  and  they  did 
not  object  to  answer  on  the  ground  that 
their  answers  might  tend  to  criminate 
them : 

Held,  that,  although  the  wife  was  adjudi- 
cated a  bankrupt,  the  property  belonged  to 


her  husband,  and  that  the  property  was  not 
proved  as  laid  in  the  indictment. 

Qu/tre.  1.  Whether  a  married  woman  can 
be  made  a  bankrupt  ?  2.  Whedier  the  Gazette 
is  conclusive  evidence  of  bankrupt<nr  against 
a  married  woman  adjudicated  bankrupt 
after  the  lapse  of  the  time  mentioned  m 
the  18  &  14  Vict.  c.  106,  s.  283,  for  dia- 
putiug  the  adjudication?  Reg.  t.  Alary 
ntbinson,  467. 

Indictment  —  Averments  in — Sufficiency  of. — ^An 
indictment  framed  under  the  Bankruptcy 
Acts,  averred  that  the  prisoner  (a  bankrupt) 
had  caused  certain  of  nis  books,  &c.  to  be 
altered,  &c.,  *•''  with  intent  to  defraud,"  bat 
it  did  not  aver  that  it  had  been  done  **  un- 
lawfully : " 

Held,  that  it  was  not  necessary  to  make 
such  averment,  and  that  the  indictment 
would  be  sufficient  if  the  intent  to  defraud 
were  proved,  although,  under  the  Bank- 
ruptcy Act,  1849,  similar  offences  were 
felonies,  while  under  that  of  1861  they  are 
<mly  misdemeanors,  and  all  the  precedents 
in  the  books  of  practice  contain  the  aver- 
ment that  the  act  was  done  ^*  tmlawfnlly.'* 
Reg.  V.  Thcmtu  LeaAerbarrow,  637. 

BIGAMY. 

Wife^s  absence  for  seven  years — Burden  of 
proof  as  to  knowledge  of  her  being  aHve. — 
Where  it  was  proved,  on  an  indictment  for 
bigamy,  that  the  prisoner  and  his  wife  had 
been  hving  apart  for  seven  years  preceding 
the  second  marriage,  and  it  was  equallj 
probable  that  he  did  not  know,  as  thiat  he 
did  know,  that  his  wife  was  living  at  the 
time  of  the  second  marriage : 

Held,  that  it  was  for  the  prosecution  to 
prove  that  he  did  know  that  fact.  Reg.  ▼. 
Curgenwen,  152. 

Validity  of  second  marrictge — Representations 
of  prisoner — Stat,  19  Geo.  2,  c,  13  {Ireland) ; 
24  §f  26  Vict.  c.  100,  *.  57.— F.,  a  Protestant, 
was  legally  married.    While  his  wife  was 
still  living,  he  was  married  by  a  Koman 
Catholic  clergyman  to  a  Roman  Catholic 
woman.    At  the  time  of  the  second  mar- 
riage he  represented  himself  to  the  woman 
and  the  officiating  clergyman  as  a  Roman 
Catholic.      Ho  was  indicted  for  bigamy. 
The  above  facta  were  proved,  and  also  that 
F.  was  a  professing  Protestant  within  twelve 
months  prior  to  the  time  of  the  second 
marriage.    The  jury  convicted  him : 

Held  (dissentientibusj  Monahan,  C.J., 
Pigot,  C.B.,  Keogh,  J.,  and  O'Hagan,  J.\ 
that  the  conviction  was  wrong  and  should 
be  reversed.    Reg.  v.  Fanning,  411. 
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Marriage  without  due  publication  of  harms, — 
The  due  publication  of  banns  of  marriage 
was  completed  on  the  1st  of  July,  and  the 
marriage  took  place  on  the  Ist  of  October 
following.  The  Act  4  Geo.  4,  c.  76,  s.  9, 
requires  marriages  by  banns  to  be  solem- 
nised within  three  months  after  the  complete 
publication  of  banns : 

Held,  that  the  marriage  was  valid,  it  not 
being  found  that  the  parties  knowingly  and 
wilfully  intermarried  without  due  publi- 
cation of  banns :  (sect.  22.)  Reg,  v.  C.  W, 
Clarke,  474. 

BILL  OF  EXCEPTIONS. 

Criminal  case — Appeal — ^A  bill  of  exertions 
does  not  lie  in  a  criminal  case,  whether 
felony  or  misdsmeanor ;  and  although  there 
might  be  no  objection  to  the  Court  signing 
a  bill  of  exceptions,  yet  judgment  should 
be  passed  at  once  and  no  appeal  exists  in 
respect  of  such  ruling.  Reg,  y.  jyiUiam 
JeUy  and  John  HaU^  553. 

comiNG. 

Uttering  a  medal  resembling  a  coin — 24  Sf  25 
Vict,  c,  99,  s.  13. — The  prisoner  was  con- 
victed under  the  24  &  25  Vict.  c.  99,  s.  13, 
of  uttering  *^  a  medal  resembling  in  size, 
figure  and  colour,  a  half-sovereign." 

The  medal  was  similar  in  duuneter  and 
colour  to  a  half-sovereign  :  on  one  side  of  it 
was  an  impression  of  the  Queen^s  head,  with 
a  legend  different  to  that  on  a  half- 
sovereign:  there  was  no  evidence  as  to 
what  was  on  the  other  side  of  the  medal. 
The  medal  was  guerled,  but  the  guerling, 
instead  of  being  square  as  it  is  in  a  half- 
sovereign,  was  round : 

Held,  that  there  was  some  evidence  for 
the  jury  that  the  medal  resembled  a  half- 
sovereign  in  size,  figure,  and  colour.  Reg, 
V.  Robinson,  107. 

Uttering  after  a  previous  conviction — Evidence. 
— On  an  indictment  for  uttering  a  counter- 
feit coin  after  a  previous  conviction,  such 
previous  conviction  for  uttering  false  coin 
cannot  be  put  in  evidence  for  the  purpose  of 
proving  guilty  knowledge.  Reg,  v.  Good- 
win, 534. 

COMBINATION  ACTS. 

Unlawful  combinations — Strikes, — ^The  respon- 
dent, a  master  bricklayer,  with  his  men, 
were  employed  on  a  biuldmg,  and  the  ap- 
pellant Barrow  and  another  man,  O'Hare, 
were  about  thirty  yards  off.  lliey  spoke 
to  two  of  his  men,  who  immediately  after- 
wards took  away  their  tools  and  ceased  to 
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work  for  respondent.    This  they  were  at 
liberty  to  do  by  their  agreement.    The  re- 

rnaent  asked  Barrow  and  O^Hare  why 
men  had  been  stopped,  and  they  told 
him  ^^  He  must  know  it  was  on  account  of 
his  apprentices."  At  that  time  the  respon- 
dent had  four  apprentices.  Two  or  U&ree 
weeks  afterwards  respondent  wrote  to  Bar- 
row, as  the  secretary  of  the  United  Order  of 
Bricklayers*  Association,  asking  to  be  in- 
formed of  the  reason  that  his  men  were 
taken  away  from  him,  and  stating  that  he 
hadheardthat  it  was  because  he  employed  too 
many  apprentices,  and  that  he  should  like  to 
know  what  the  society  required  him  to  do. 
In  reply  a  letter  was  sent  in  Barrow^s  hand- 
writing in  these  terms:  **At  a  summoned 
meeting  of  the  United  Order  of  Bricklayers 
it  was  proposed,  seconded,  and  carried 
unanimously,  that  no  society  bricklayer  will 
work  for  Thomas  Bowron  until  such  time  as 
he  parts  with  some  of  his  apprentices; 
namely,  he  will  be  allowed  two,  and  when 
his  oldest  apprentice  arrives  to  his  last  year 
of  servitude  he  will  be  allowed  a  third,  and 
until  then  there  will  be  no  society  brick- 
layer work  for  him ;  and  further,  there  will 
be  BO  much  expenses  to  pay  as  well,  before 
any  society  bricklayer  will  work  for  the  said 
Thomas  Bowron."  The  appellant  Wood 
acted  as  chairman  and  Barrow  as  secretary 
at  the  meeting  at  which  the  letter  was 
written.  Shoi^y  after  the  meeting  a  de- 
mand of  18/.  was  made  by  Wood,  who  stated 
that  that  sum  must  be  paid  before  they 
would  allow  any  men  to  work  for  the  re- 
spondent. 

Held,  that  the  above  facts  were  not  suf- 
ficient to  sustain  the  conviction  of  the  ap- 
pellants under  6  Geo.  4,  c.  129,  s.  3,  for 
unlawfully,  by  using  certain  threats,  for- 
cing, or  endeavouring  to  force,  the  respon- 
dent to  limit  the  number  of  his  appren- 
tices. Wood  and  Barrow  (apps.)  v.  nowron 
(resp.),  344. 

Combination — Threats  to  force  master  to  alter 
the  description  of  his  workmen, — 6  Geo.  4, 
c.  129,  *.  3.— By  sect.  3  of  the  6  Geo.  4, 
c.  129,  it  is  enacted  that  if  any  person  shall, 
by  threats,  or  intimidation,  force,  or  endea- 
vour to  force,  any  manufacturer,  or  person 
carrying  on  any  trade  or  business,  to  limit 
the  number  of  his  apprentices,  or  the  number 
or  description  of  his  journeymen,  workmen, 
or  servants,  he  shall,  being  convicted 
thereof,  be  imprisoned,  &c. 

The  appellant,  secretary  of  a  lodge  of  the 
Greneral  Union  of  Carpenters  and  Joiners, 
delivered  to  the  respondent,  a  builder,  the 
following  notice : 
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*^  Mr.  WilUam  Kitch, 

^*  Sir, — I  am  requested  by  the  committee 
of  carpenters  and  joiners  to  give  the  men  in 
your  employ  notice  to  come  out  on  strike 
against  James  Jordan,  unless  he  become  a 
member  of  the  above  society,  not  being  any 
way  disrespectful  to  you  or  him,  but  being 
compelled  by  the  union  and  laws.  This 
notice  will  be  carried  out  after  the  27th 
inst.  unless  settled  in  accordance  with  the 
Bode^'s  laws. — ^I  remain,  yours  most  re- 
spectfully, 

"  Thomas  Skinner,  Secretary.** 

Held,  that  the  appellant  had  thereby 
brought  himself  withm  the  operation  of  the 
3rd  section  as  above  mentioned.  Sldnntr 
(app.),  V.  Kitch  (resp.),  493. 

Trades  union  — Picketing — Intimidation — Con- 
spiracy.— It  is  enacted  by  6  Geo.  4,  c.  129, 
s.  3,  that  if  any  person  shall  *^by  threats  or 
intimidation,  or  by  molesting  or  in  any  way 
obstructing  another,  force  or  endeavour  to 
force  any  journeyman,  manufacturer,  work- 
man,  or  other  person  hured  or  employed  in 
any  manufacture,  trade,  or  business,  to  de- 
pJt  from  his  hiring,  eil^ployment,  <;;  work, 
&c.,  or  prevent  or  endeavour  to  prevent  any 
journeyman,  &c.,  not  being  hired  or  em- 
ployed, from  hiring  himself  to  or  from 
accepting  work  from  any  person  or  persons, 
&c.,  or  ^aU  molest  or  in  any  way  obstruct 
another  for  the  purpose  of  forcing  or  in- 
ducing such  person  to  belong  to  any  club  or 
association,  «c.,  or  of  his  refusing  to  comply 
with  any  rules,  &c.,  made  to  obtain  an  ad- 
vance or  reduce  the  rate  of  wages,  or  to 
lessen  or  alter  the  hours  of  working,  &c.,  or 
if  any  person  shall  by  violence,  &c.,  or  by 
threats  or  intimidation,  or  by  molesting  or 
in  any  way  obstructing  another,  force  or 
endeavour  to  force  any  manufacturer  or 
person  carrying  on  any  trade  or  business  to 
make  any  alteration  in  his  mode  of  regu- 
lating, managing,  conducting,  or  carrying 
on  such  manufacture,  trade,  or  business,  &c., 
he  shall  be  imprisoned,**  &c. 

Sect.  1  of  22  Vict.  c.  34,  enacts  that  *♦  no 
workman  or  other  person,  &c.,  by  reason 
merely  of  his  entering  into  an  agreement 
with  any  workman,  &c.,  or  by  reason  merely 
of  his  endeavouring  peaceably  and  in  a  rea- 
sonable manner  and  without  threat  or  in- 
timidation, direct  or  indirect,  to  persuade 
others  to  cease  or  abstain  from  work,  &c., 
shall  be  deemed  or  taken  to  be  guilty  of 
*  molestation  *  or  *  obstruction  *  within  the 
meaning  of  the  said  Act.** 

The  defendants  were  members  of  a  trade 
union  of  the  tailors.  'J^hc  workmen  having, 
at  the  instigation  of  the  union,  struck  for 


wages,  and  the  masters  having  employed 
workpeople,  men  and  women,  not  bciag 
members  of  the  union,  the  defendants,  who 
were  members  of  the  managing  committee 
of  the  union,  caused  *^ pickets**  to  be  sta- 
tioned about  the  doors  of  such  employers  to 
note  workpeople  who  went  in  ana  out,  for 
the  purpose  of  deterring  them  from  oon- 
tinmng  in  such  employ  and  inducing  them 
to  join  the  union.  Proof  was  given  of  the 
use  of  insulting  expressions  luod  gestiims 
used  by  ^Hhe  pickets**  to  the  non-union 
workpeople : 

Held,  to  be  **  intimidation,**  '^molesta- 
tion,** and  '^  obstruction**  within  the  mean- 
ing of  the  above-dted  statutes. 

Per  Bramwell,  B.— That  by  the  common 
law,  liberty  of  a  man*s  mind  and  will  how 
he  should  bestow  himself  and  his  means,  his 
talents,  and  his  industry,  was  as  much  tlie 
subject  of  the  law*s  protection  as  was  that 
of  his  body.  ITierefore,  that  if  two  or 
more  persons  agreed  to  co-operate  against 
that  liberty  of  thought  and  freedom  of  will 
they  would  be  guilty  of  a  conspiracy.  And 
if  any  person  by  threats,  intimidation,  or 
molestation,  or  in  any  other  way,  endeavour 
to  deter  or  influence  any  person  iu  the 
employment  of  his  industry,  talents,  or  ca- 
pital in  any  lawful  manner,  or  to  obstmct, 
force,  or  endeavour  to  force,  any  journey- 
man to  depart  from  his  hiring,  or  to  prevent 
him  from  hiring  himself,  he  would  be  guihy 
of  an  offence  against  the  statutes. 
'* Picketing*'  done  in  a  way  to  excite  no  rea- 
sonable alarm,  and  not  to  coerce  or  annoy 
those  who  were  subject  to  it,  would  not  be 
an  offence.  It  was  lawful  for  the  defen- 
dants to  endeavour  to  persuade  persons  who 
had  not  joined  the  imion  to  do  so,  provided 
that  persuasion  did  not  take  the  shape  of 
coercion  and  intimidation.  But  even  if 
abusive  language  and  gestures  were  not 
used,  if  the  pickets  were  so  placed  or  so 
acted  by  watching  the  movements  of  the 
workpeople  and  masters,  or  by  black  looks, 
or  by  any  other  annoyance,  as  in  the  judg- 
ment of  the  jury  would  be  likely  to  have  a 
deterring  effect  in  the  minds  of  ordinary 
persons,  it  would  be  **  molestation**  and 
*^  obstruction  **  against  this  statute.  Reg,  v. 
Druittf  Lawrence^  Adamson^  and  others,  592. 

CONCEALMENT  OF  BIRTH. 

24  5*  26  Vict.  c.  100,  8,  60.— A  woman,  deli- 
vered  of  a  child  bom  alive,  endeavoured  to 
conceal  the  birth  thereof,  by  depositing  the 
child  while  alive  in  a  comer  of  a  field, 
leaving  the  infant  to  die  from  exposure, 
which  it  did,  and  the  dead  body  was  i^ter- 
wards  found  in  the  corner : 
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Held,  that  she  could  not  be  convicted  of 
concealing  the  birth  of  the  child  under  24 
&  25  Vict.  c.  100,  8.  60,  which  relates  to  the 
secret  disposition  of  the  dead  bodj  of  a 
child.    Beg,  v.  Jane  May,  448. 

CONSPIRACY. 
{See  Combination  Acts.) 

CONSTABLE. 

Hefusal  i9  aid  a  constable — Sufficiency. — An 
indictment  for  a  misdemeanor  in  refusing  to 
aid  a  constable  charged  ^'that  B.  was  in  the 
custody  of  C,  a  constable  of,  &c.,  upon  a 
charge  of  felony,  and  the  said  B.  committed 
an  assault  upon  the  said  constable  and 
breach  of  the  peace,  with  intent  to  resist 
his  lawful  apprehension  ;  that  the  constable 
called  on  the  defendant  for  assistance,  in 
order  to  prevent  the  said  assault  and  breach 
of  the  peace,  and  that  the  defendant  did 
unlawfully  and  knowingly  refuse  to  aid  and 
assist  the  said  constable  in  the  execution  of 
his  duty,  or  to  prevent  an  assault  and 
breach  of  the  peace : " 

Held,  that  the  indictment  was  sufficient 
to  sustain  a  conviction.  Bsg,  v.  Caleh 
Sherlock,  170, 

CORONER. 

Coroner^s  inquest — Jurors  dispersing  without 
regular  adjournment, — After  the  evidence 
had  concluded  and  the  jurors  had  agreed 
on  a  verdict,  the  inquest  was  adjourned  to 
a  given  day  in  order  that  the  inquisition 
and  verdict  might,  in  the  meantime,  be 
formally  prepared  for  signature.  Before 
the  day  arrived,  the  coroner  wrote  to  the 
jurors  not  to  attend  on  that  day,  nor  until 
they  received  a  further  notice.  Pursuant 
to  a  further  notice,  they  met  and  signed  the 
inquisition  and  verdict : 

Held,  that  the  inquisition  and  verdict 
were  void,  having  been  signed  coram  non 
Judice.    Reg,  v.  Th^  Coroner  of  Margate,  64. 

COUNSEL. 

Denman^s  Act  (28  Vict,  c,  19). — Counsel  for 
the  prosecution  has  the  right  to  sum  up 
when  prisoners  are  defended  by  counsel, 
but  it  18  not  a  positive  duty.  The  privi- 
lege should  only  be  used  sparingly,  and  in 
exceptional  cases.  Beg.  v.  Holchester  and 
others,  226. 

Comisel, — ^Two  prisoners  were  separately  in- 
dicted for  successive  rapes   on  the  same 
woman.    One  of  the  prisoners  wa»defended 
by  counsel,  the  other  was  undefended. 
The  Court  refused   the    application  of 


counsel  for  the  defended  prisoner  to  have 
that  case  first  tried,  the  prosecution  having 
elected  to  take  the  undefended  case  first. 
Reg,  V.  Bennett,  Reg,  v.  Bond,  331. 

Bight  to  reply — Solicitor-General  prosecuting 
for  Attorney-General. — In  conducting  prose- 
cutions for  the  Post  Office,  where  the  Soli- 
citor>General  appears  on  behalf  of  the 
Attorney-General,  he  has,  on  the  part  of 
the  Crown,  the  right  to  reply  on  the  whole 
case,  although  the  prisoner  calls  no  wit- 
nesses.    Beg,  V.  Toakley,  406. 

CRBIINAL  INFORMATION. 

Newspaper — Privilege. — Where  certain  parties 
were  charged  with  treason-felony,  and, 
pending  the  preliminary  investigation  at 
the  police  omce,  certain  publications  ap- 
peared in  a  newspaper  commenting  upon 
the  conduct  of  the  prisoners,  and  calculated 
to  prejudice  the  public  mind  against  them : 

Held  {per  toiam  curiam),  that  a  condi- 
tional order  for  a  criminal  information 
against  the  proprietor  of  the  newspaper 
should  be  granted  on  account  of  those 
articles : 

Tlie  same  newspaper  published  a  report 
of  the  proceedings  a^^iinst  the  prisoners  at 
the  preuminary  investigation  at  the  police 
office,  which  investigation  terminated  in  the 
committal  of  the  prisoners.  Part  of  these 
proceedings  consisted  of  statements  of 
counsel  which  were  calculated  to  prejudice 
the  public  mind  against  the  prisoners. 
There  was  no  suggestion  that  this  publica- 
tion was  more  than  a  fair  and  bond  Jide 
report  of  what  actually  took  place  : 

Held  (Hayes,  J.,  dissentiente),  that  such 
publication  was  privileged,  and  did  not  form 
a  ground  for  granting  a  conditional  order 
for  a  criminal  information.  Reg,  v.  Gray, 
184. 

DISORDERLY  HOUSE. 

Common  nuisance^-^Evidence. — To  render  per- 
sons indictable  for  keeping  a  common  and 
disorderly  house,  &c.,  it  is  not  necessary 
that  the  disorderly  conduct  should  be  seen 
from  the  exterior  of  the  house.  Evidence 
of  men  and  prostitutes  constantly  meeting 
there  for  immoral  purposes,  ana  of  the 
defendants  receiving  gain  therefrom,  is  suf- 
ficient to  sustain  the  indictment.  Reg,  v. 
Rice  and  Wilson,  155. 

EMBEZZLEMENT. 

Clerk  or  servant — Assistant  overseer  of  the 
poor — Indictment. — An  assistant  overseer  of 
the  poor,  appointed  by  the  inhabitants  of  a 
pariah  in  vestry  assembled  by  virtue  of  the 
59  Greo.  3,  c.  12,  s.  7,  is  properly  described, 
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in  an  indictment  for  embezzlement  of  moneys 
collected  by  him  for  poor-rate,  as  the 
seryant  of  the  inhabitants  of  the  parish. 
Beg.  V.  Carpenter,  246. 

Clerk  or  servant — Agent  to  a  coal  merchant. — 

A.  agreed  to  engage  B.  as  agent  or  traveller 
for  the  sale  of  coals  at  a  salary  of  one 
guinea  per  week,  and  Is,  per  ton  as  com- 
mission OD  coals  sold,  and  6d.  per  ton  on  coals 
sold  to  dealers  procured  by  B.  as  customers. 

B.  agreed  to  collect  all  moneys  in  connec- 
tion with  his  orders;  the  commission  not 
to  be  due  until  the  money  was  received  by 
A. ;  moneys  received  by  B,  not  to  be  kept 
more  than  one  week  in  his  hands  : 

Held,  that  under  that  agreement  B.  was 
clerk  or  servant  within  24  &  25  Vict.  c.  96, 
8.  68. 

After  B.  had  been  in  A/s  service 
about  a  year,  the  prisoner  was  desirous  of 
selling  coals  by  retail  on  his  own  account ; 
and  A.  agreed  to  supply  him  with  coals, 
and  then  made  the  following  alteration  in 
their  agreement :  *  *  As  you  are  now  going  into 
the  retail  coal  trade  on  your  own  account, 
we  think  it  best  to  have  a  proper  under- 
standing, and  in  future  we  pay  you  a  com- 
mission only;  your  salary  will  be  stopped 
from  this  date.  There  is  a  large  amount 
against  you,  and  we  request  you  to  do  all 
you  can  to  get  it  in : " 

Held,  that  under  this  new  agreement  B. 
was  not  a  clerk  or  servant  within  the  statute. 
Beg.  v.  Samuel  Bowers,  250. 

Larceny — Friendly  society — Description  ofpro' 
perty. — The  secretary  of  a  friendly  society, 
of  which  A.  B.  and  others  were  the  trustees, 
was  charged  with  embezzling  money  belong- 
ing to  the  society.  In  the  indictment  the 
property  was  laid  as  '*  of  A.  B.  and  others," 
without  alleging  that  they  were  trustees  of 
the  society : 

Held,  that  the  indictment  might  be 
ainended  by  adding  the  words  *  trustees 
of,  &c."  Beg.  v.  WUUam  John  Marks, 
867. 

Servant — Evidence.^^T.  was  charged  with  em- 
be^ement.  The  non- accounting  for  mon^s 
received  was  proved ;  the  employer  of  T., 
however,  who  made  the  engagement  with 
him,  was  not  called  to  prove  the  terms 
thereof,  but  only  his  managing  clerk,  who 
knew  them  through  repute  alone,  having 
been  informed  of  tnem  by  his  employer : 

Held,  that  th^re  was  no  evidence  to  ffo 
to  the  jury  that  T.  was  a  servant  to  the 
prosecutor.    Beg,  v.  Montague  Taylor,  644. 

Distraining  broker — Servant — 24  ^  25  Vict, 
c.  96,  s,  67. — A  person  employed  as  a  dis- 
training broker,  if  engaged  in  the  service  of 


the  prosecutor  only,  and  paid  a  salary  by 
him,  is  a  servant  within  the  meaning  of  tire 
24  &  26  Vict.  c.  96,  s.  67.  Beg.  t.  Chisrles 
Flanagan,  661. 

EVn)ENCE. 

General  good  character  of  prisoner — Eviiienee 
to  rebut. — When  a  prisoner  calls  eridenoe  of 
general  good  character,  the  prosecutor  may 
call  evidence  to  rebut  it. 

Evidence  to  general  good  character  of  a 
prisoner  must  be  in  the  nature  of  reputa- 
tion, and  not  of  the  individual  opiniooB  of 
the  witnesses  as  to  the  disposition  or  ten- 
dency of  the  prisoner's  mind  (Erie,  C.J. 
and  Willes,  J.  disnentientibus). 

Witnesses  to  character  cannot  go  into 
particular  facts  in  support  of  it. 

A  witness  called  to  rebut  evidence   of 
general  good  character  of  the  prisoner,  wlio 
was  charged  with  committing  an  indecent 
assault,  said  that  he  knew  nothing  of  the 
opinion  of  the  neighbourhood   as  to  tho 
prisoner's  character,  because  he  was  only  a 
Doy  at  school  when  he  knew  the  prisoner ; 
but  his  own  opinion  and  that  of  his  brothers, 
who  were  also  pupils  of  the  prisoner,  was, 
that  his  character  was  that  of  a  man  capable 
of  the  grossest  indecency : 

Held,  that  this  answer  was  inadmissible, 
as  it  was  in  the  nature  of  a  statement  of  a 
particular  fact.    Beg.  v.  James  Bowton,  25. 

Evidence — Competency  of  wife  against  husband 
^^Desertion.^^A  wife  is  not  an  admissible 
witness  against  her  husband  in  support  of  a 
charge  of  desertion  of  wife  and  children 
preferred  by  the  parish  under  the  Vagrant 
Act  (5  Greo.  4,  c.  83).  Beeve  (app.)  ▼.  Wood 
(resp.),  58. 

Dying  declaration — Evidence. — ^When  deceased 
was  very  ill  (but  there  was  no  evidence  that 
she  was  then  under  the  belief  of  approaching 
death),  she  made  a  statement  which  two 
hours  afterwards  was  taken  down  in  writing, 
the  writer  putting  questions  to  the  deceased 
as  he  went  on  writing.  The  next  day,  when 
deceased  knew  that  she  was  dying,  the 
declaration  was  read  over  to  her  by  another 
person,  who  put  questions  to  her  from  the 
statement,  sometimes  in  a  leading  foim, 
which  she  answered : 

Held.»  that  it  was  a  question  for  the  judge 
whether  the  dying  declaration  ought  to  be 
received,  and  that  nnder  the  above  circum- 
stances it  was  rightly  admitted.  Reg.  v. 
Smith,  82. 

Deposition-^  Caption-Statement  of  charge-- 
Opportunity  of  cross-examination — Statute  of 
14  g'  16  Vict,  c,  93,  jj.  14.— In  a  trial  for 
inaiislau^hter  the  deposition  of-  the  deceased 
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was  o£Fered  in  evidence  by  the  Crown.  The 
deposition  had  been  taken,  not  in  the  Form 
A  b,  given  in  the  Schedule  to  the  stat. 
14  &  16  Vict.  c.  93,  but  in  the  Form  A  a. 
It  had  no  caption,  and  it  appeared  that  no 
statement  of  any  particular  charge  against 
him  had  been  made  to  the  prisoner  pre- 
viously to  the  deposition  being  taken.  The 
deposition  itself  however  showed  that  the 
prisoner  had  stabbed  the  witness. 

Held  (Christian,  Hayes,  and  O^Hagan, 
JJ.,  and  Hughes,  B.,  dissenting),  that  the 
deposition  was  not  admissible  as  evidence. 
Reg,  V.  Thomas  Galvin^  sen.,  Thomas  Galvin, 
jun.j  and  Michael  FarreU,  198. 

23  5-  24  Vict,  c,  127,  ».  22-^Law  LisL^TJpon 
an  indictment  for  obtaining  money  by  a  false 
pretence,  made  by  the  prisoner,  'Hhat  he 
was  an  attorney,  it  is  not  necessary  to 
prove  the  negative  in  any  other  way  than 
by  the  production  of  the  Law  List,  in 
which  the  prisoner's  name  does  not  appear 
as  an  attorney,  as  the  stat.  23  &  24  Vict. 
c.  127,  makes  the  Law  List  evidence,  and 
shifts  the  burden  of  proving  its  inaccuracy 
from  the  prosecution  to  the  prisoner.  Rig. 
V.  Wenham,  222. 

Statement  in  prisoner's  presence, — The  Court 
will  not  exclude  a  statement  made  in  the 
prisoner's  presence  by  another  party  to  a 
third  person,  merely  because  some  induce- 
ment has  been  held  out  to  that  party  to 
make  it ;  but  very  little  weight  ought  to  be 
attached  to  the  fact  of  no  answer  being 
given  to  such  statement  by  the  prisoner,  as 
he  would  not  know  whether  it  would  be 
better  for  him  to  be  silent  or  not.  Beg,  v. 
Jankowskij  365. 

Knowledge  of  immediate  dissolution — Admissi- 
bUittj. — ^In  order  that  a  dying  declaration 
may  be  admissible  against  a  prisoner,  it  is 
not  sufficient  that  the  deceasea  had  no  hope 
of  recovery,  but  she  must  be  aware  of  tne 
immediate  approach  of  death,  so  that  no 
terrestrial  considerations  may  have  any 
weight  with  her  in  making  sudi  statement. 
Reg.  V.  Helen  Forester,  868. 

Offence  on  the  high  seas — Nationality — British 
fag  and  owners — Register^ — Log-hook. — To 
prove  that  a  ship  is  a  British  ship,  it  is  not 
necessary  to  produce  the  register  or  a  copy 
thereof ;  it  is  sufficient  to  show  orally  that 
she  belongs  to  British  owners,  and  carries 
the  British  flag. 

Oral  testimony  as  to  the  position  of  a 
ship  at  a  given  tmie  is  better  evidence  than 
the  production  of  the  log-book.  Reg,  v. 
Frank  Allen,  405. 

Witnesses  for  the  prosecution — Impeaching  their 
credit, — This  Court  will   not   entertain  a 


point  raised  as  to  the  admissibility  of  wit- 
nesses proposed  to  be  called  on  the  part  of 
a  prisoner  to  prove  that  they  would  not 
beneve  the  witnesses  for  the  prosecution  on 
their  oaths,  the  practice  to  receive  such 
evidence  having  been  invariable  in  this 
country  for  a  very  long  period.  Reg.  v. 
Brown  and  Hedley,  453. 

Gazette — Qtuen's  printer. — A  Gazette  was 
made  evidence  by  Acts  of  Parliament  if  it 
should  purport  to  be  printed  '*  by  the 
Queen's  printer,"  or  by  the  Queen's  autho- 
rity :" 

Held,  that  a  Gazette  purporting  to  be 
printed  by  A,B.  without  giving  his  style  as 
Queen's  printer,  but  purporting  to  be  ^*  by 
authority,"  is  not  receivable. 

Qusere.  Would  evidence  be  admissible, 
aliunde^  that  A,B.  was  the  Queen's  printer, 
and  that  the  authority  under  which  the 
Gazette  was  issued  was  the  Queen's  autho- 
rity?   Reg.  V.  Robert  Wallace,  500. 

Confession — Indictment. — ^A  policeman  asked 
a  prisoner  who  was  suspected  of  having 
made  away  with  her  illegitimate  child,  to 
tell  him  where  it  was.  She  refused  to  do 
so,  upon  which  he  said  that  if  she  did  not 
tell  she  might  get  herself  into  trouble, 
and  it  would  be  the  worse  for  her.  llien 
she  made  a  statement : 

Held,  that  the  statement  so  made  was 
inadmissible  in  evidence.  Reg.  v.  Coky, 
536. 

Counterfoil  of  cheque — Manager  of  a  company 
— Reference  to  cheque  in  conversation — Ad- 
missibility.— ^The  prisoner  was  the  managing 
director  of  a  company,  and  had  promised  to 
send  a  cheque  for  4000/.  to  A.  on  the  16th 
of  August.  The  cheque  itself  could  not  be 
found,  but  in  the  counterfoil  was  one  for 
40002.  in  favour  of  A.,  following  a  coun- 
terfoil dated  the  16th  of  August : 

Held,  that  this  coimterf  oil  was  admissible 
as  evidence  against  the  prisoner.  Reg.  v. 
James  FreeKng  Wilkinson^  537. 

Witnesses  not  in  depositions — Central  Criminal 
Court. — ^If  on  the  trial  of  a  prisoner  it  is 
intended  to  produce  witnesses  which  were 
not  ezamined  before  the  committing  magis- 
trate, the  prosecution  should  give  notice  to 
the  prisoner  of  their  names  and  the  sub- 
stance of  what  it  is  expected  they  will 
prove. 

This   is   the   practice    of   the   Central 
Criminal    Court,    which    is  the   principal 
criminal  court  in  the  kingdom,  and  should 
be  followed  by  all  inferior  courts.    Reg.  v 
IHetro  Stiginanij  552. 
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Statement  of  accused — Forgery — Emdence, — 
Z.  was  charged  with  feloniously  having  in 
his  possession  a  lithographic  stone,  on  which 
was  engraved  a  portion  of  a  Dutch  coupon. 
In  the  presence  of  an  agent  of  the  Dutch 
consulate,  and  of  the  person  who  signed  the 
coupons,  and  after  Z.  had  been  told  that  if 
he  had  had  anything  to  do  with  the  litho- 
graphing it  would  be  better  for  him  to  tell 
it,  he  made  a  statement : 

Held,  that  that  statement  was  admissible 
in  evidence  against  him. 

A  second  lithographic  stone  was  found  in 
Z/s  lodgings,  in  respect  of  which  another 
indictment  had  been  preferred  against  him : 

Held,  that  it  was  competent  for  the 
prosecution  to  give  evidence  on  the  trial  of 
the  first  indictment  of  what  was  on  the 
second  stone.  Reg.  v.  Reinholdt  Zeigert, 
565. 

Statement  of  prisoner  before  coroner — Deposi- 
tions taken  before  coroner  ^Admissibility — 
Witness  not  called  by  prosecution. — Written 
notes  made  by  the  coroner  of  a  statement 
made  in  his  presence  during  an  inquest  by 
the  prisoner  may  be  used  by  him  at  the 
trial,  in  order  to  refresh  his  memory  as  to 
what  that  statement  was. 

The  reading  of  such  written  notes  does  not 
entitle  the  prisoner  to  have  the  depositions 
of  other  witnesses  taken  in  the  course  of  the 
same  inquest  read. 

llie  Court  refused,  on  the  application  of 
the  prisoner's  counsel,  to  call  a  witness  who 
had  Deen  examined  before  the  coroner,  but 
had  not  been  called  by  the  prosecution. 
Reg.  V.  John  Wiggins^  562. 

Confession  on  inducement — Admissibility. — The 
prosecutor  called  the  prisoner  to  his  room 
and  said,  *' Jarvis,  I  think  it  is  right  I 
should  tell  you  that,  besides  being  in  the 
presence  of  my  brother  and  myself,  you 
are  in  the  presence  of  two  officers  of  the 
police,  and  I  should  advise  you  that,  to  any 
question  that  may  be  put  to  you,  you  will 
answer  truthfully,  so  that  if  you  hiive  com- 
mitted a  fault  you  may  not  add  to  it  by 
stating  what  is  untrue.^'  A  letter  was  then 
produced,  which  Jarvis  said  he  had  not 
written,  and  the  prosecutor  then  added, 
**Take  care,  Jarvis,  we  know  more  than 
you  think  we  know ;" 

Held,  that  the  answer  of  the  prisoner  in 
the  nature  of  a  confession  was  admissible  in 
evidence.    Reg.  v.  Jarvis^  574. 

Notice  to  produce — Secondary  evidence — In  an 
indictment  for  perjury  committed  on  the 
trial  of  a  person  for  making  a  false  statu- 
tory declaration,  the  perjury  assigned  was 
that  the  defendant  swore  that  there  was  no 


draft  of  that  statatoiy  dedaratidii.  The 
indictment  did  not  show  that  the  draft  was, 
or  had  been,  in  the  defendant's  possesskm. 
The  draft  was  supposed  to  have  been  niade 
by  a  firm  of  solicitors,  of  which  the  de- 
fendant was  a  member,  on  the  occasion  of  a 
loan  of  money.  On  the  trial  of  this  indict- 
ment secondary  evidence  of  the  draft  was 
allowed  to  be  given  without  a  notice  to 
produce  having  been  served  on  the  pri- 
soner, it  being  proved  to  have  been  in  hm 
possession : 

Held,  that  a  notice  to  produce  was  neces- 
sary, and  that  secondary  evidence  was  in- 
admissible without  it.  Reg.  v.  Elworthvj 
579. 

EXTRADITION. 

Slpecifed  crimes — Crimes  to  be  construed  accord- 
ing  to  the  law  of  England. — Where  by  the 
provisions  of  a  treaty  (confirmed  by  statute?) 
with  a  foreign  state  the  Crown  undertakes 
upon  requisition  to  deliver  up  fugitives  to 
this  coimtry  who  have  committed  certain 
specified  crimes  in  such  foreign  state,  sach 
crimes  are  to  be  construed  according  to  the 
definition  of  the  laws  of  this  country ;  and 
if  therefore  a  fugitive  has  committed  in 
such  foreign  state  an  act  which,  though  it 
be  one  of  such  specified  crimes  in  sudi 
foreign  state,  is  nevertheless  not  such  & 
crime  by  the  law  of  this  country,  the  case 
is  not  within  the  treaty. 

By  a  treaty  (confirmed  by  statute)  with 
the  United  States  of  America  the  two  Go- 
vernments agreed  that  upon  mutual  requi- 
sitions they  would  deliver  up  all  persons 
who  being  charged  with  {inter  alia)  forgery 
committed  within  the  jurisdiction  of  either 
should  seek  an  asylum,  or  be  found  within 
the  territories  of  the  other.  Also  by  an 
Act  of  the  local  Legislature  of  the  State  of 
New  York  it  was  enacted,  that  every  person 
who  with  intent  to  defraud  shall  make  any 
false  entry  in  any  book  of  accounts  kept  by 
any  moneyed  corporation  within  the  state 
shall  on  conviction  be  adjudged  guilty  of 
forgery.  A.  B.,  who  had  brought  himself 
within  the  terms  of  this  enactment  by 
making  such  false  entries,  was  a  fugitive  in 
England : 

Held,  that  as  by  the  law  of  England  such 
offence  of  A.B.  was  wanting  in  an  essential 
element  to  constitute  the  ofifence  of  forgery, 
his  case  was  not  within  the  terms  of  the 
treaty  and  statute,  and  that  he  was  not 
liable  to  be  apprehended  under  them.  Ex 
parte  Charles  Trtnrfsor,  118. 

Prussian  treaty — Fugitive  from  justice-^uris- 
diction. — 1.  It  would  seem  indispensable 
that  a  demand  for  the  surrender  of  the 
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fugitive  Bhonld  be  first  made  upon  the 
executive  authorities  of  the  GoTernment: 
and  a  mandate  of  the  President  obtainea 
before  the  judiciary  is  called  upon  to 
act. 

2.  Each  piece  of  documentary  evidence 
offered  bj  the  agents  of  the  foreign  Govern- 
ment, in  support  of  the  charge  of  crimi- 
nality, should  be  accompanied  by  a  certifi- 
cate of  the  principal  diplomatic  or  consular 
ofiicer  of  the  United  States,  resident  in  the 
foreign  country  from  which  -  the  fugitive 
shall  have  escaped,  stating  clearly  that  it  is 
properly  and  legally  authenticated,  so  as  to 
entitle  it  to  be  received  in  evidence  in  sup- 
port of  the  same  criminal  charge  by  the 
tribunals  of  such  foreign  country. 

3.  The  commissioner,  before  whom  an 
alleged  fugitive  is  brought  for  hearing, 
should  keep  a  record  of  all  the  oral  evidence 
taken  before  him,  taken  in  narrative  form 
and  not  by  question  and  answer,  together 
with  the  objections  made  to  the  admissi- 
bility of  any  portion  of  it,  or  to  any  part  of 
the  documentary  evidence,  briefly  stating 
the  grounds  of  such  objections,  but  shoold 
exclude  from  the  record  the  arguments  and 
disputes  of  counseL 

4.  The  parties  seeking  the  extradition  of 
the  fugitive  should  be  required  by  the  com- 
missioner to  furnish  an  accurate  translation 
of  every  document  offered  in  evidence  which 
is  in  a  foreign  language,  accompanied  by  an 
idfidavit  of  the  translator,  made  before  him 
or  some  other  United  States  conunissioner 
or  judge,  that  the  same  is  correct. 

5.  llie  complaint  upon  which  a  warrant 
of  arrest  is  asked  should  set  forUi  clearly, 
but  briefly,  the  substance  of  the  offence 
charged ;  so  that  the  Court  can  see  that  one 
or  more  of  the  particular  crimes  enumerated 
in  the  treaty  is  alleged  to  have  been  com- 
mitted. This  complaint  need  not  be  drawn 
with  the  formal  precision  and  nicety  of  an 
indictment  for  nnal  trial,  but  should  set 
forth  the  substantial  and  material  features 
of  the  offence. 

6.  It  should  be  understood  that  in  the 
exercise  of  this  power  of  revising,  on  habeas 
corpus,  the  judgment  of  the  commissioner, 
this  Court  will  not  reverse  his  action  upon 
trifling  grounds,  nor  for  mere  errors  in  form. 
When  designated  by  the  Court,  he  is  fully 
empowered  to  hear  and  decide  the  question 
of  criminality,  and  where  he  has  legal  evi- 
dence before  him,  this  Court  will  not  reverse 
his  judgment,  except  for  substantial  error  in 
law,  or  for  such  manifest  error  in  fact  as 
would  warrant  a  Court  in  granting  a  new 
trial  for  a  verdict  against  evidence.  Ex 
parte  Phillip  Henrkh,  626. 


FALSE  IMPRISONMENT. 

Justification  —  Felony  —  Administration  of 
noxiotis  Ihinff — Intent — Actual  effects, — In  an 
action  for  false  imprisonment  the  defendant 
pleaded  in  justification,  that  *^a  certain 
aestructive  and  noxious  thinfi;^'  had  been 
administered  to  the  members  of  defendant's 
household,  causing  grievous  bodily  harm  to 
the  said  members,  and  that  the  defendant 
had  reasonable  grounds  for  siispccting  that 
the  plaintiff  had  administered  such  noxious 
thing: 

Held,  that  though  the  administration  of 
**  any  poison  or  other  destructive  or  noxious 
thing,''  with  intent  to  annoy,  is  only  a  mis- 
demeanor, yet  if  the  effects  are  such  as  to 
cause  grievous  bodily  harm  to  the  person  to 
whom  the  noxious  thing  is  admmistered, 
that  wUl  amount  to  a  felony  (on  the  prin- 
ciple that  a  person  must  be  taken  to  intend 
the  natural  consequences  of  his  acts),  and 
was,  therefore,  sufficient  to  support  the  plea 
of  Justification. 

Li  an  action  for  false  imprisonment  and 
malicious  prosecution,  the  counsel  for  de- 
fendant, when  summing  up,  is  justified  in 
discussing  the  question  of  probable  damages, 
because,  if  the  trial  resiut  in  a  verdict  for 
the  plaintiff,  the  question  becomes  one  of 
damages  merely. 

In  estimating  damages  in  an  action  for 
false  imprisonment  and  malicious  prosecu- 
tion, the  jury  must  consider  not  only  the 
sufferings  and  loss  of  the  plaintiff,  but  also 
the  necessity  which  exists  tor  the  occasional 
prosecution  of  innocent  persons  in  order 
to  prevent  the  escape  of  criminals  from 
justice. 

Where  a  plea  is  in  accordance  with  the 
construction  put  upon  a  statute  by  the  pre- 
siding judge,  and  leave  is  given  to  move 
the  court  in  banco,  it  is  not  necessary  to 
amend  the  plea  by  inserting  the  exact  words 
of  the  statute.     TuUey  v.  Corrie,  584. 

Justification — Arrest  on  suspicion  of  felony — 
Administering  noxious  thina — Intent — 24  Sf  25 
Vict,  c,  100. — Under  the  Criminal  Law 
Consolidation  Act  (24  &  26  Vict.  c.  100), 
ss.  23,  24,  if  a  noxious  thing  is  unlawf  uliy 
administered  with  intent  only  to  injure  or 
annoy,  and  does  in  fact  inflict  grievous 
bodily  harm,  a  felony  is  committed.  There- 
fore in  an  action  for  false  imprisonment  on 
a  charge  of  administering  poison,  the  jury 
finding  that  a  noxious  thing  had  been  so 
administered,  and  that  it  inflicted  grievous 
injury  in  fact,  and  also  finding  facts  which 
amounted  to  reasonable  cause  of  suspicion : 
Held,  that  the  defendant  was  entitled  to 
the  verdict  on  a  plea  of  justification  on  the 
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ground  of  reaaonable  Buspicion  of  a  felony. 
TvUey  v.  Corrie,  640. 

FALSE  PRETENCES. 

Existing  fact  —  Evidence,  —  An  indictment 
chargea  that  the  prisoner  did  falsely  pretend 
to  A.  that  she,  the  prisoner,  had  power  to 
bring  back  A.^s  husband  to  A.  over  hedges 
and  ditches,  &c.,  per  quod  money  and  clothes 
were  obtained  from  A. 

The  evidence  was  that  A.  met  a  woman, 
and  conversed  with  her,  and  in  consequence 
of  that  A.  went  to  the  prisoner  and  aaked 
her  to  tell  her  a  few  woras  by  the  cards,  to 
fetch  her  husband  back.  The  prisoner  then 
asked  what  money  the  prosecutrix  had,  and 
obtained  from  her  some  money  and  a  dress. 
The  prisoner  said,  that  she  could  bring  A.'s 
husband  back  over  hedges  and  ditches  with 
the  stuff  she  had  to  work  upon : 

Held,  first,  that  the  indictment  charged  a 
false  pretence  of  an  existing  fact  and  was 
good. 

Secondly,  that  the  evidence  was  sufficient, 
connecting  it  altogether,  to  show  that  the 
money  was  parted  with  in  consequence  of 
the  false  pretence,  and  not  antecedently  to 
the  making  of  it.    Beg,  y.  Maria  Giles,  4A, 

Fraudulent  intent  —  Payment  /or  the  goods 
obtained, — ^Where  goods  were  obtained  from 
the  prosecutor,  and  he  was  induced  to  part 
with  them  on  the  false  representation  that 
M.  had  ordered  them,  and  the  prosecutor  sent 
them^from  his  premises  addressed  to  M.,  from 
whom  the  prisoner  got  them,  he  having 
previously  told  M.  that  the  goods  would  be 
forwarded  to  his  (M/s)  premises  for  him, 
the  prisoner : 

Iield,  that  the  prisoner  was  guilty  of 
obtaining  the  goods  by  faJse  pretences, 
although  he  might  really  have  intended  at 
the  time  he  made  the  pretence  to  pay  for 
them  himself  ^en  able  to  do  so.  Beg.  v. 
Francis  Naylor,  149. 

Completion  of  offence — Post-office  servant. — ^A 
postman  falsely  pretended  that  2s.  was 
payable  on  a  post  letter  intrusted  to  him 
for  delivery,  whereas  \s,  only  was  payable. 
Held,  that  the  offence  was  complete  when 
he  made  the  pretence,  and  therefore  the 
absence  of  any  evidence  to  show  positively 
that  he  did  not  pay  over  the  extra  \s.  to  his 
superior  officer,  was  quite  immaterial  to  the 
guilt  or  innocence  of  the  prisoner.  Beg.  v. 
Matthew  Byrne,  869. 

Conspiracy — Mock  auction — False  description 
of  value  of  goods, — Levine  and  Wood 
induced  the  prosecutor  to  buy  certain 
plated  goods  at  an  auction,  at  which 
Levine  was  acting  as  auctioneer,   for  7/., 


on  the  repreeentadon  that  they  were  ihe 
best  silver  plate,  lined  with  gold,  and  worth 
20/.    The  foundation    of   the    goods  was 
Britannia  metal,  instead  of  nickel,  as  in  the 
best  goods,  covered  with  a  transparent  film 
of  silver,  and  they  were  worth  only  about  SOs, 
Held,  that  there  was  no  false  preteooe 
within  the  meaning  of  the  statute,  on  the 
authority  of  Beg.  v.  Bryan  (7  Cox   Crim. 
Cas.  313),  and  that  an  agreement  betweeo 
two  persons  to  dispose  of  these  goods  in  the 
way  they  were  disposed  of  was  not  a  ochi- 
epiracy.    Beg.  y.  Levine  and  WootL,  374. 
It  IS  no  objection  to  an  indictment  for  false 
pretences  that  the  thing  obtained  was  not  in 
existence  at  the  time  of  making  the  false 
pretence,  provided  that  the  false  pretence 
continued,   and  the  thing   when  made   is 
delivered  under  the  influenee  thereof.     Hef/. 
v.  Henry  Martin,  383. 

False  representation  of  a  trade  mark. — A  false 
representation  that  a  stamp  on  a  watch  was 
the  hall  mark  of  the  Goldsmiths*  Company, 
and  that  the  number  18,  part  thereof, 
indicated  that  the  watch  case  was  made  of 
eighteen-carat  gold,  is  an  indictable  offence, 
and  is  not  the  less  so  because  accompanied 
by  a  representation  that  the  watch  was  a 
.  gold  one,  and  some  gold  was  proved  to  hare 
been  contained  in  its  composition.  Reg.  v. 
SuXer  and  Coulson,  577. 

Obtaining  money  by  false  tokens. — ^Hewers  and 
putters  in  a  colliery  have  tokens  with  dis- 
tinctive marks,  which  they  place  on  the 
tubs  of  coal  drawn  up  the  pit,  and  which 
are  then  taken  off  and  put  into  a  box,  and 
their  wages  calculated    according   to  the 
number  of  tokens  sent  up  by  them.     The 
putter  fetches  the  empty  tub  to  the  hewer, 
and  takes  it,  when  full,  to  the  station  to  be 
drawn  up  to  the  bank ;  before  the  tub  is 
filled,  he  places  his  token  on  it  to  denote 
the  sum  he  is  entitled  to  for  his  labour  in 
putting  and  removing  the  tub  to  the  station, 
and  the  hewer  puts  his  token  on  it  also,  to 
denote  the  amount  he  is  entitled   to  for 
hewing  the  coal  and  filling  the  tub.    The 
prisoner,   a   hewer,   removed  the   putter's 
token  after  the  tub  was  brought  to  him,  and 
substituted  one  of  his  own,  and  then  put  an 
additional  token  of  his  own  for  hewing  and 
filling  the  tub.    The  tub  was  then  drawn 
up  and  the  two  tokens  thrown  into  the  box. 
The  contents  of  the  box  were  then  taken 
away  by  the  tokenman,  and  the  accounts  of 
the  different  workmen  made  up  according 
to  the  number  of  tokens  found  with  theii 
initials  on.    In  that  way  the  prisoner  ob- 
tained money  for  hewing  ana  filling  two 
tubs  of  coal  instead  of  one  only : 
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Held,  that  this  amounted  to  an  indictable 
false  pretence.  Beg.  v.  Hunter.  Reg.  v. 
CarUr,  642,  645. 

FORGERY. 

Undertaking  for  payment  of  money — Guarantee 
--24  ^  25  Vict.  c.  98,  s.  23.— A  guarantee 
given  on  the  appointment  of  an  agent  to  an 
assurance  comoanj  against  loss,  &c.,  bj 
negligence  or  dishonestj  of  the  agent  is  an 
undertaking  for  payment  of  money  within 
24  &  25  Vict.  c.  96,  s.  23,  and  the  agent 
may  be  convicted  of  forging,  &c.,  such  a 
document  under  the  above  section.  Reg.  v. 
Patrick  Joyce,  100, 

like  prisoner  was  a  collector  of  rates  for  a 
corporation.  While  in  this  service  he  re- 
ceived cash  from  the  prosecutor  on  account 
of  a  rate,  for  which  he  gave  a  receipt. 
After  he  had  left  the  service  he  called  on 
the  prosecutor  for  the  balance,  which  was 
paid,  and  for  a  receipt  the  prisoner  altered 
the  figures  in  the  former  receipt,  which  then 
appeared  as  a  receipt  for  the  entire  rate  due : 
Held,  not  to  be  a  forgeiy :  but,  quarey 
if  not  an  indictable  false  pretence.  Reg.  v. 
John  Sargent,  161. 

Post'Office  order  ^Principal  and  accessory." 
V.  abstracted  a  number  of  forms  of  post- 
office  orders  from  a  local  post  office,  filled 
them  up  for  various  amounts,  and  signed 
them  **  G.  J.,  pro  postmaster.'*  He  uttered 
these  orders  m  payment  for  goods,  and 
signed  them  as  having  received  the  amounts: 

Held,  that  although  no  letters  of  advice 
had  becai  forwarded  the  orders  were  orders 
for  the  pavment  of  money,  and  Y .  might  be 
indicted  for  uttering  forged  orders  for  the 
payment  of  money. 

At  the  time  of  the  uttering  the  orders  by 
v.,  H.  and  S.  remained  in  a  cab  outside  the 
shop  in  which  Y .  uttered  them,  and  assisted 
V.  m  taking  away  the  goods  which  he  had 
purchased;  bat  they  were  not  in  the  cab 
for  the  ptupose  of  taking  part  in,  or  aiding, 
or  assisting  in  the  actual  uttering.  H.  and 
S.  were  indicted  with  Y.  for  uttering,  and 
were  convicted : 

Held,  that  the  conviction  was  right.  Beg. 
T.  VandersieiHj  Harris,  and  SomerviiUy  177. 

AUeration  of  receipt^  Addition  of  words  cdtove 
ngnaiwre — AUeraiion  of  effect  of  receipt. — 
^ter  a  receipt  was  signed  by  the  person 
giving  it,  the  person  to  whom  it  was  given 
added  words  above  the  signature : 

Held,  that  it  was  for  the  jury  to  say 
whether  the  addition  of  those  words  altered 
the  effect  of  the  receipt : 

Held,  also,  that  it  was  doubtful  whether 
such  addition  amounted  to  a  forgery.  Reg. 
y.  Harman  Milton  and  Mattheu)  MiUon,  364. 


FRIENDLY  SOCIETY. 

Trades  union — Rules  in  restraint  of  trade — 
Illegality^lS  J- 19  Vict.  c.  63,  sects.  9  and 
44 — Misappropriation  of  funds  by  members — 
Summary  jurisdiction  of  justices  under  sect.  24. 
:— A  mutual  society  which,  in  addition  to 
the  rules  for  the  bond  fide  mutual  relief  of 
sick  members,  and  for  other  ordinary  pur- 
poses of  a  friendly  society,  includes  also 
rules  for  the  encouragement,  relief,  and 
maintenance  of  men  on  strike,  is  not  a 
friendly  society  within  the  meaning  of  sects. 
9  and  44  of  the  Friendly  Societies  Act  (18 
and  19  Yict.  c  63),  first,  because  such  last- 
mentioned  purposes  are  not  analogous  to 
those  of  friendly  societies  properly  so  called; 
and,  secondly,  because  such  purposes  are 
those  of  a  trade  union,  and  are  illegal  as 
being  in  restraint  of  trade;  consequently, 
the  summaiy  jurisdiction  given  to  tne  jus- 
tices by  sect.  24  of  the  said  Act  does  not 
apply  to  cases  of  fraud  or  misappropriation 
of  the  funds  of  such  a  society  on  tne  part 
of  any  of  its  members. 

Qumre.  Whether,  though  illegal  in  the 
sense  that  no  action  could  be  maintained  on 
any  matter  of  contract  arising  out  of  l^em, 
such  rules  are  illegal  so  as  to  render  the 
members  of  the  society  criminally  respon- 
sible? 

HUton  T.  Eckersley,  in  error  (6  E.  &  B. 
47 ;  25  L.  J.  199,  Q.  B),  commented  on 
and  followed.  Hornby  (app.)  y.  Close 
(resp.),  393. 

GAOL. 

Order  of  sessions  regulating  classes  of  prisoners 
— Commitment  to — Reftsal — 4  Qeo.  4,  c.  64, 
ss.  2,  4. —By  the  4  Geo.  4,  c.  64  ^General 
Gaol  Act),  s.  2,  there  is  to  be  tor  each 
county  one  common  gaol  and  at  least  one 
house  of  correction. 

Bv  sect.  4  the  justices  at  their  sessions 
are  by  order  to  declare  to  what  classes  of 
prisoners  any  such  gaol,  house  or  houses  of 
correction,  or  any  part  of  them,  shall  be 
applicable,  and  alter  the  making  of  such 
oraer  such  classes  of  prisoners  as  shall  bo 
specified  in  such  order,  and  no  other,  are  to 
be  committed  to  or  detained  in  any  such 
gaol  or  house  or  houses  of  correction,  or  any 
part  of  them  respectively.  The  justices  for 
Middlesex  made  such  an  order,  and  directed 
that,  with  respect  to  the  house  of  correction 
at  Coldbath-nelds,  such  prison  should  be 
applicable  only  to  male  prisoners  of  certain 
classes,  but  not  including  prisoners  for  non- 
payment of  rates,  who  b^  the  same  order 
were  to  be  imprisoned  m  the  House  of 
Detention  at  Clerkenwell. 
By  the  Islington  Parish  Acts  Amendment 
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Act  1857  (20  &  21  Vict.  c.  cxviii.),  sect.  14, 
defaulters  in  paTmeiit  of  parish  rates  may 
be  committed  to  the  common  gaol  or  house 
of  correction  for  Middlesex.  A.  B.,  who 
was  such  a  defaulter,  was  committed  by  a 
justice  to  the  house  of  correction  for  Mid- 
dlesex at  Coldbath-fields,  the  keeper  of 
which,  acting  upon  the  before-mentioned 
order  of  justices,  refused  to  receive  him ; 

Held,  that  he  was  right  in  so  doing. 
Reg.  V.  Cohill,  125. 

Poor-rates  Committal — Newgate  and  White- 
cross-street  prisons — 52  Geo,  3,  c.  209 — 
12  Vict,  c.  14.  — The  gaol  of  Newgate  is 
the  common  gaol  for  the  confinement  of 
criminals  only  for  the  city  of  London  and 
county  of  Middlesex,  and  the  gaol  in 
Whitecross-street  is  a  gaol  for  the  confine- 
ment of  prisoners  in  such  jurisdiction  upon 
civil  process.  By  the  12  Vict.  c.  14, 
persons  in  default  for  non-payment  of 
poor-rates  may,  upon  no  distress  being 
available  for  the  amount,  be  committed  by 
a  justices'  warrant  to  the  common  gaol  or 
house  of  correction  for  any  time  not  ex- 
ceeding three  calendar  months,  unless  the 
sums  be  sooner  paid.  A.  B.  and  C.  D., 
defaulters  as  above,  were  committed  re- 
spectively to  Newgate  and  Whitecross- 
street: 

Held,  that  such  conmiittals  were  upon 
civil,  and  not  criminal  process,  and  that  the 
committal  to  Whitecross-street  prison  was 
good,  and  (Cockbum,  C.J.  dvbitante)  that 
the  committal  to  Newgate  was  bad.  Beg. 
v.  The  Governor  of  Newgate^  134. 

Prisons  Act  1865 — Conveying  crowbar  into  a 
prison  to  facilitate  the  escape  of  a  prisoner — 
EJiutdem  generis.—The  28  &  29  Vict.  c.  126 
(the  Prisons  Act  1865),  s.  37,  enacts  that 
any  person  who,  with  intent  to  facilitate 
the  escape  of  any  prisoner,  conveys  into  any 
prison  any  mask,  drees,  or  other  disguise, 
or  any  letter,  or  any  other  article  or  thing, 
shall  be  guilty  of  fdony : 

Held,  that  a  crowbar  came  within  the 
words  *^  any  other  article  or  thing,"  as  used 
in  this  section.    Beg.  v.  Payne,  231. 

GRAND  JURY. 

Malicious  injuries — PresefUment. — ^The  grand 
jury  has  full  power  to  make  a  presentment 
for  compensation  for  malicious  injuries, 
although  the  presentment  for  such  injuries 
had  been  thrown  out  at  the  presentment 
sessions.    Re  Jackson,  221. 

HIGH  TREASON. 

Indictment — Practice, — An  allegation  that  the 
prisoner  indicted  for  high  treason  has  not 


got  a  true  copy  of  the  indictment  is  nofe 
matter  for  a  plea,  but  only  a  ground  for  an 
application  for  a  postponement  of  the  trial. 

The  copy  of  the  indictment  fumisbed  to 
the  prisoner  need  not  contain  a  copy  of  the 
indorsement  of  the  finding  of  tne  grandl 
jury  in  order  to  satisfy  the  statute. 

The  Act  authorising  Quakers  to  make  an. 
affirmation  instead  of  an  oath  (1  &  2  Vict, 
c.  77^  applies  to  Ireland. 

It  IS  no  ground  of  challenge  to  the  array^ 
that  the  justices  have  omitted  the  duties 
prescribed  by  the  Jury  Act  (Ireland)  as  to 
making  out  hsts  of  names,  &o.,  for  the  jury 
book,  and  that  the  sheriff  has  summoned 
the  jury  from  a  jury  book  so  improperly 
made.  Challenge  to  the  array  is  only  where 
the  sheriff  has  been  guilty  of  wilful  default, 
and  the  summoning  of  the  jury  is  a  duty 
purely  ministerial.  Reg.  v.  Thomas  Burke^ 
519. 
Defendant's  liability  for  acts  of  co-conspirators 
committed  after  his  arrest — Provisions  of 
Statute  of  Treasons  as  to  two  witnesses  to  an 
overt  act. — The  defendant  was  indicted  for 
high  treason.  Overt  acts  of  levying  war 
and  conspiring  to  depose  the  Queen  were 
laid  in  the  in(£ctment.  He  was  proved  to 
be  a  member  of  the  Fenian  conspiracy, 
formed  to  accomplish  these  objects ;  and 
also  of  a  directory  or  governing  body  of 
that  conspiracy, 'formed  to  bring  about  an 
insurrection  in  Ireland.  It  was  proved 
that,  during  the  month  of  February,  the 
directory  were  actively  organising  an  imme- 
diate rising  in  Irehmd.  Defendant  was 
arrested  on  the  23rd  of  February,  and  a 
rising  took  place  in  Dublin  on  the  5th  of 
March.  There  was  evidence  that  this  rising 
was  the  result  of  the  action  of  the  directory : 

Held,  that  evidence  of  the  events  of  the 
5th  of  March  were  admissible  against  defen- 
dant: 

Held,  that  defendant's  responsibility  for 
the  acts  of  the  directory  did  not  cease  upon 
his  arrest: 

Held  (Pigot,  C.B.  dubitante),  that  the 
judge  was  right  in  telling  the  jury  that  ihej 
might  find  that  an  overt  act  of  levying  war 
had  been  committed  by  defendant  in  the 
county  of  the  city  of  Dublin,  if  they  were 
of  opmion  that  the  events  ol  the  5th  of 
March  were  the  result  of  the  command  of 
the  directory  of  which  he  was  a  member; 

But  (per  Pigot,  C.B.)  that  the  evidence, 
at  all  events,  proved  the  overt  act  of  con- 
spiracy laid  within  the  venue. 

Semble,  that  the  jury  might  have  been 
told  that  the  acts  of  levying  war  in  the 
venue  were  proved  against  the  defendant,  if 
they  believea  the  events  of  the  5th  of  March 
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to  be  the  work  of  the  conspiracy  of  which 
he  was  a  member. 

Where  an  overt  act  is  a  composite  thing, 
made  up  of  several  circumstances,  and 
passing  through  various  stages,  it  is  not 
necessary,  in  order  to  satisfy  the  provisions 
of  the  Statute  of  Treasons,  requiring  two 
witnesses  to  an  overt  act,  that  tliere  should 
be  two  witnesses  to  each  circumstance  and 
at  each  stage.  It  is  enough  if  the  joint 
testimony  of  two  or  more  witnesses  estab- 
lish the  act  as  a  whole  (O^Brien,  J.,  dissen- 
tiente).    Reg,  y.  McCafferty,  603. 

HIGHWAY. 

Plea  of  *'^  guilty" — Frivolous  and  vexatious 
defence^Cosls—5  Sr  6  Will,  4,  c.  50,  s,  98. 
—By  sect.  98  of  the  6  &  6  Will.  4,  c.  50 
(the  General  Highway  Act),  the  Court 
before  whom  any  indictment  Ehall  be  pre- 
ferred for  not  repairing  highways  may 
award  costs  to  the  prosecutor,  to  be  paid 
by  the  person  so  indicted,  if  it  shall  appear 
to  the  said  Court  that  the  defence  made  to 
such  indictment  was  frivolous  or  vexatious. 
Where,  therefore,  upon  such  an  indictment 
the  defendants  pleaded  **  guilty :  " 

Held,  that,  inasmuch  as  the  defendants 
had  made  no  defence,  the  Court  had  no 
power  to  award  costs.  Reg.  v.  The  Inhabi- 
tants of  the  Township  of  Denton  in  the 
County  of  Lancashire^  61. 

Indictment — Not  guilty  on  the  ground  that  road 
is  not  a  highway — Order  far  costs.  —Upon  an 
indictment  directed  by  justices  to  be  pre- 
ferred by  virtue  of  sect.  19  of  the  25  &  26 
Vict.  c.  61  (Highwav  Act)  against  a  parish 
for  the  non-roprur  of  a  highway,  the  Court 
before  which  it  is  tried  has  no  jurisdiction 
to  make  an  order  upon  the  parish  for  the 
costs  of  prosecution,  if  the  defendants  are 
acquitted  upon  the  ground  of  the  road  not 
being  a  highway. 

In  this  particular  the  law  is  the  same  as 
it  was  under  sect.  95  of  the  5  &  6  WUl.  4, 
c.  50.  Reg.  v.  The  Inliahitants  of  the  Parish 
of  Buckland,  116. 

Non-repair — Summons— Denial  of  road  being 
a  highway — Jurisdiction  of  justices. — ^The 
power  of  justices  under  sect.  19  of  the 
25  &  26  Vict.  c.  61,  to  direct  a  bill  of 
indictment  to  be  preferred  for  the  non-repair 
of  a  highway  only  applies  to  cases  where 
the  liability  to  repair  an  admitted  highway 
is  disputed. 

Wncre,  therefore,  upon  the  hearing  of  a 
summons  for  the  non-repair  of  a  highway, 
the  waywarden  of  the  parish  admitted  that 
it  was  out  of  repair,  ana  did  not  dispute  the 
liability  of  his  parish  to  repair  it  if  it  was  in 


fact  a  common  highway,  but  denied  that  it 
was  such  highway,  which  denial  was  made 
bond  ffle,  and  the  justices  therefore  refuse<l 
to  order  a  bill  of  indictment  to  be  preferred 
as  having  no  jurisdiction  to  do  so : 

Held,  that  they  were  right.  Reg.  v. 
Farrer  and  another  (Justices  of  Dorsetshire), 
261. 

Indictment  for  non-repair^^Liability  to  repair 
highway  in  another  parish. — ^To  an  indictment 
for  non-repair  of  a  highway  in  parish  A.,  it 
was  pleaded  that  the  parish  of  G.  was 
bouna  from  time  immemorial  to  repair  such 
highway  in  consideration  of  levying  and 
receiving  rates  in  respect  of  lands  in  parish 
A.,  adjacent  to  such  highway.  Replication, 
that  the  agreement  referred  to  in  the  plea 
was  put  an  end  to  by  notice  : 

Held,  the  replication  was  a  good  answer 
to  the  plea. 

Semhley  there  is  no  sufficient  authority 
for  holding  that  one  parish  can  be  liable  by 
prescription  to  repair  a  highway  in  another 
parish.  But  at  all  events,  there  must  be 
shown  to  have  been  a  sufficient  considera- 
tion which  existed  cotemporaneously  with 
such  liability.  Reg,  v.  Inhabitants  of  AM>y 
FolviUe,  269. 

Consent  to  encroachment  by  trustees — Entry  in 
minute  book. — The  omission  to  enter  a  con- 
sent verbally  given  by  their  clerk,  and  after- 
wards ratified  by  the  trustees  of  a  public 
highwav  to  a  private  person,  to  bring 
forward  a  fence  on  to  the  nigh  way  so  as  to 
straighten  the  road,  does  not  render  the  act 
done  under  such  consent  unlawful,  and  such 
private  person  cannot  afterwards  be  indicted 
for  encroaching  on  the  public  highway  in 
respect  of  the  act  so  done.  Reg.  v.  Burrelly 
462. 

INNKEEPER. 

Who  is — Refreshment-room  at  a  railway-station 
— Prohibited  hours.  —  A  person  who  has 
taken  a  railway  ticket  for  a  journey  by 
railway  at  the  usual  time  before  the  starting 
of  the  train,  is  a  traveller  within  the  mean- 
ing of  the  2  &  3  Vict.  c.  47,  s.  42. 

A.  went  to  the  Victoria  Station,  Pimlico, 
on  a  Sunday,  and  obtained  a  ticket  to  pro- 
ceed by  a  train  which  was  to  leave  the 
station  at  ten  minutes  before  one  o'clock, 
p.m.  At  twenty  minutes  before  one  o'clock 
the  refreshment  room  at  the  said  station 
was  opened,  and  thereupon  A.  went  in  and 
was  served  with  some  fermented  liquor : 

Heldf  that  he  was  a  traveller,  and  that  no 
penalty  was  incurred.  Fisher  (app.)  v. 
Howard  (reap.),  144. 
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JUSTICE  OF  THE  PEACE. 

Interested  justice — Waiver  of  the  objection — 
Conviction — Bmlway  Clauses  Consolidation 
Act-^S  Vict.  c.  aO.— The  RaQway  Clauses 
Consolidation  Act  (8  Vict.  c.  20,  s.  3) 
enacts  that  the  wora  justice  shall  mean  a 
justice  of  the  peace  acting,  &c.,  and  ^^  who 
shall  not  be  interested  in  the  matter  :  ^ 

Held,  that  this  enactment  did  not  enlarge 
the  general  rule  of  law  that  a  justice  shaJl 
not  adjudicate  in  the  matter  in  which  he  is 
interested,  and  that  therefore  an  order  or 
conviction  on  a  summons  under  the  Railway 
Clauses  Act  is  not  null  and  void  on  account 
of  an  interested  justice  having  taken  part 
in  the  adjudication,  if  the  objection  to  his 
adjudicating  has  been  waived.  Wakefield 
Local  Board  of  Health  (apps.)  v.  West 
Midland  and  Grimsby  Railtaay  Company 
(resps.),  162.  . 

Attempt  to  corrupt — Immaterial  allegation — 
Corpus  delicti. —  G.  was  charged  with 
attempting  to  corrupt  T.,  a  justice  of  the 
peace,  and  the  chairman  of  the  bench  of 
a  licensing  division,  before  whom  G.  was 
about  to  apply  for  a  licence  for  a  public- 
house,  by  sending  a  sum  of  money  to  him. 
The  indictment  alleged  that,  at  the  time  G. 
so  attempted  to  corrupt  T.,  he  knew  T.  was 
to  be  the  chairman  at  the  licensing  meeting : 

Held,  that  that  allegation  was  surplusage, 
and  might  be  rejected,  the  indictment  bemg 
perfectly  good  without  it. 

A  person  sending  money  to  a  magistrate 
with  the  intention  of  producing  any  effect 
upon  his  decision  is  guilty  of  an  attempt  to 
corrupt.  Reg,  v.  George  Edward  Guniey, 
550. 

LARCENY. 

Pheasants  in  coops  under  a  hen. — Young  phea- 
sants, hatched  by  a  hen,  and  under  the  care 
of  the  hen  in  a  coop,  in  a  field  at  a  distance 
from  a  dwelling-house,  are  the  subjects  of 
larceny.    Reg,  v.  Cory^  23. 

By  adulterer — Evidence  of  possession — Animus 
furandi, — ^The  prisoner,  a  servant  of  the 
prosecutor,  eloped  with  the  prosecutor^s 
wife,  and  was  found  living  with  the  wife  in 
a  room  which  they  had  occupied  for  two 
days.  Some  of  the  husband^s  property  was 
found  in  a  box  belonging  to  the  prisoner, 
locked,  and  of  which  the  wife  had  the  key, 
but  a  watch  belonging  to  him  was  being 
worn  by  the  prisoner.  The  prisoner,  when 
taken,  said  that  the  watch  was  the  wife^s 
and  that  he  had  got  it  from  her : 

Held,  that  upon  this  evidence  the  jury 
were  justified  in  convicting  the  prisoner  of 
larceny.     Reg,  v.  John  Mutters,  50. 


By  servant-^Fraudulently  accounting  far  moneys 
entrusted  to  him  for  payment, --It  was  the 
duty  of  prisoner,  a  servant  of  the  prose- 
cutor^s,  to  give  out  materials  to  be  wrought 
up,  and  pay  the  workmen  when  the  wovk 
was  finished,  and  for  this  purpose  he  re- 
ceived cash  from  his  masters,  and  at  ihe 
end  of  each  week  he  accounted  with  them 
for  sums  so  received  and  paid.  The  cash 
was  kept  bv  him,  but  he  was  not  authorised 
to  apply  the  money  in  any  other  manner. 
He  paid  C.  139.,  and  fraudulently  chai^ged 
his  employers  as  having  paid  him  14*.  StL, 
and  appropriated  the  Is,  8(f.  to  his  own  use : 
Held,  to  amount  to  larceny.  Reg,  t. 
Henry  Low,  168. 

Accommodation  acceptance — Drawer  can  he  a 
bailee-'24  ^  25  Vict,  c.  96,  s.  3.— Where  the 
drawer  of  an  accommodation  bill  received 
the  same  from  the  accommodation  acceptor, 
upon  an  arrangement  to  get  it  cashed  and 
pay  over  to  the  latter  all  the  proceeds 
except  an  agreed  sum,  and  did  not  do  so, 
but  nanded  the  bill  to  a  creditor  (who  was 
pressing  him  for  a  small  debt)  to  be  dis- 
counted, it  was  held  that  he  might  be  a 
bailee,  but  that,  as  the  bill  was  never 
discounted  and  was  wrongfully  detained  by 
the  person  who  received  it  on  an  express 
agreement  to  pay  the  drawer  the  amount  of 
the  bill  less  his  debt,  there  was  no  con- 
version analogous  to  larceny  by  the  drawer. 
Reg,  V.  Weekes,  224. 

J5a,7e<?—24  Sr  25  Vict,  c,  91,  s,  S.—A  carter 
was  employed  by  the  owner  of  a  cargo  of 
coals  to  go  and  load  the  coals  in  his  cart 
from  the  vessel,  and  deliver  specified 
quantities  to  persons  whose  names  were 
on  a  list  given  to  the  carter.  He  sold  two 
of  the  loads  of  coal  fraudulently,  and 
appropriated  the  moneys  to  his  own  use : 

Held,  indictable  for  stealing  the  coals  of 
the  owner  who  employed  him  to  load  and 
deliver.    Reg,  v.  David  Davies,  239. 

Property — Master  and  servant  —  Wages, — ^It 
was  the  custom  of  the  employer's  cashier  to 
inclose  in  paper,  in  a  liunp  sum,  the  wages 
of  all  the  men  working  together  in  one 
room,  inside  which  was  written  the  names 
of  the  men  to  whom  the  money  was  to  be 
paid,  and  the  sum  due  to  each.  By  arrange- 
ment among  the  men  in  each  room,  one  of 
them  went  to  the  cashier  on  the  pay  day  for 
the  wages  of  all  the  men  in  the  room,  and 
paid  over  the  amount  due  to  each. 

The  prisoner,  one  of  the  workmen  who 
had  been  sent  in  the  usual  way  by  his 
fellow-workmen,  and  received  in  a  wrapper 
the  wages  of  the  men  working  in  his  room, 
instead  of  paying  over  the  wages  to  each, 
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absconded  and  appropriated  the  money  to 
his  own  use : 

Held,  that  he  ooald  not  be  convicted  on 
an  indictment  charging  him  with  stealing 
the  moneys  of  his  employers,  for  the  pri- 
soner was  the  agent  of  his  feUow-workmen, 
and  the  handing  the  money  over  to  him  by 
the  cashier  was  a  payment  by  the  employers. 
Reg,  V.  Robert  Barnes,  256. 

Bailee — Servant — Prisoner  living  with  proie- 
cutor  as  his  wife, — ^The  prisoner  lived  with 
the  prosecutor  as  his  wife,  and  was  autho- 
rised by  him  to  draw  and  sign  cheques  and 
bills  in  his  name,  he  being  blind  and  unable 
to  do  this  himself.  He  entrusted  her  with 
a  large  sum  of  money  to  pay  into  the  bank, 
which  she  did  not  do,  but  appropriated  it 
to  her  own  use  : 

Held,  that  the  question,  whether  she  was 
a  servant  to  the  prosecutor,  was  one  for  the 
jury.    Reg,  v.  Emma  Warren,  369. 

Servant — Prisoner  carrying  on  business  on  his 
oivn  account — Feloniotts  intent. — A.,  carrying 
on  business  on  his  own  account,  entered  into 
an  engagement  with  B.  to  sell  goods  for  him, 
and  for  certain  purposes  to  be  his  servant. 
B.  entrusted  A.  with  certain  goods  to  dis- 
pose of  in  a  particular  way.  A.  converted 
them  to  his  own  use : 

Held,  that  it  was  a  question  for  the  jury 
to  say  whether,  when  A.  received  the  goods, 
he  had  the  intention  of  misappropriating 
them.    Reg.  v.  Richard  Waller,  360. 

Existence  of  something  which  may  be  made  the 
subject  thereof— Attempt,  to  steal. — ^In  cases 
of  robbery  from  the  person,  where  the  pro- 
perty alleged  to  have  been  stolen  has  not 
been  seen  or  known  to  be  safe  immediately 
before  the  robbery,  if  there  be  any  evidence 
on  the  subject,  it  is  for  the  jury  to  say 
whether  the  property  really  was  in  a  posi- 
tion to  be  stolen  as  alleged.  Reg.  y.  WiUdns 
and  Davis,  363. 

Indictment  —  Valuable  security — Description — 
Variance-^24:  ^  25  Vict.  c.  96,  s.  27.— An 
indictment  under  sect.  27  of  the  Larceny 
Act  r24  &  25  Vict.  c.  96),  for  stealing  a 
valuaole  security,  should  describe  the  secu- 
rity in  order  to  show  that  it  is  within  the 
section;  and  a  material  variance  in  the 
proof  is  fatal.    Reg.  v.  David  Lowrie,  388. 

Bailee — Larceny  by  owner. — ^The  prisoner  was 
the  bailor  and  the  prosecutor  the  bailee 
of  a  horse.  The  prisoner  had  entrusted  the 
horse  to  the  prosecutor  as  security  for  a  bill 
drawn  by  the  former  and  accepted  by  the 
latter,  to  accommodate  him.  The  prisoner 
took  the  horse  out  of  the  prosecutor's  pos- 
session.   The  bill  had  been  paid  by  the 


prosecutor,  who  had  never  been  repaid  by 
the  prisoner,  but  was  not  producea  on  the 
trial: 

Held,  that  in  the  absence  of  the  bill  there 
was  no  evidence  to  go  to  the  jury  to  show 
that  the  prisoner  h^  ever  parted  with  his 
property  in  the  horse,  so  as  to  constitute 
nis  taking  of  it  a  larceny.  Reg.  y.  Samuel 
Wadsworth,  557. 

Bailee — Delivery  of  goods  to  wrong  person. — A 
carman  having  orders  to  deliver  goods  to  a 
certain  person,  in  mistake  delivered  them  to 
another  person,  who  appropriated  them  to 
his  own  use: 

Held,  that  the  carman  did  not  part  with 
the  property  in  the  goods  by  delivering  them 
to  a  wrong  party ;  and  that  the  latter,  ap- 
propriating them  to  his  own  use,  was  guilty 
of  larceny.    Reg.  v.  Little  and  Eustace,  559. 

LOTTERY. 

A  lottery  in  which  tickets  were  drawn  by 
subscribers  of  a  shilling,  which  entitled 
them  at  all  events  to  what  was  professed  to 
be  a  shilling's  worth  of  goods,  and  also  to 
the  chance  of  certain  bonuses  of  goods  of 
greater  value  than  the  shilling,  is  an  illegal 
lottery  within  the  statute.  Reg.  y.  Harris^ 
352. 

LUNATIC  ASYLUM. 

Absence  of  necessary  certificate — Onusprobandi 
—Evidence— S  ^  9  Vict.  c.  100.— Tlie  8  &  9 
Vict.  c.  100  requires  every  person  receiving 
a  single  lunatic  into  his  or  her  care  to  ob- 
tain and  transmit  to  the  lunacy  commission- 
ers certain  orders  and  certificates,  which  are 
upon  receipt  at  their  office  entered  and  filed. 
Li  the  booKS  in  which  the  receipt  of  such 
orders,  &c.,  were  entered,  no  notice  was 
found  of  any  such  having  been  received 
from  the  defendant.  Notice  was  given  to 
the  defendant  to  produce  any  orders,  &c., 
he  might  have  received,  entitling  him  to 
take  charge  of  the  alleged  lunatic : 

Held,  that  although,  as  a  general  rule,  a 
defendant  must  have  his  guilt  proved,  and 
not  be  called  upon  to  establish  his  inno- 
cence, yet  seeing  that  the  proof  was  in  the 
nature  of  negative  proof,  and  that,  if  he 
had  received  the  documents  and  not  trans- 
mitted them,  they  would  be  in  his  posses- 
sion, and  that,  after  notice  to  produce  them 
had  been  given,  he  had  not  produced  them, 
there  was  a  sufficient  case  to  go  to  the  jury. 
Reg.  V.  John  Hedges  Harris,  541. 

MALICIOUS  INJURY. 

Damaging  a  machine  with  intent  to  render  use- 
less—U  &  25  Vict.  c.  97,  *.  15.— The  work- 
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ing  parts  of  a  steam  threshing-machine  were 
designedly  screwed  too  tight,  which  pre- 
vented it  from  working;  and  the  plug  of 
the  pamp  was  design^y  taken  out,  and 
replaced  with  the  wrong  side  np,  so  that  no 
water  could  pass  from  the  piunp  to  the 
boiler ;  and  the  pipe  leading  m>m  the  plug 
to  the  boiler  was  stopped  up  by  a  piece  of 
stick,  and  the  machine  was  thus  rendered 
temporarily  useless,  and  exposed  to  danger. 
But  when  the  working  parts  of  the  engine 
were  loosened,  the  plug  properly  replaiced, 
and  the  stick  taken  from  the  pipe,  the 
engine  was  as  good  as  before  tnese  acts 
were  done : 

Held,  that  these  acts  constituted  damage 
to  the  machine  within  the  24  &  25  Vict.  c. 
97,  s.  16.     Reg.  v.  Wm,  Fishery  146. 

MANSLAUGHTER. 

Master  and  servant — Negligence. — A  master  is 
not  criminally  liable  fort^e  death  of  a  servant 
not  of  tender  years,  although  the  death  was 
caused  by  the  insufficiency  and  badness  of 
the  food  and  lodging  provided  by  him  for 
her,  unless  the  servant  was  of  such  weak 
intellect  as  te  be  helpless  and  unable  to  take 
care  of  herself,  or  ww  under  such  restraint 
as  to  be  unable  to  withdraw  herself  from 
her  master's  dominion.  Reg,  v.  Charlotte 
Smith,  82. 

Turning  a  vicious  animal  on  to  a  common — 
Culpable  negligence. — Across  a  common  was 
an  unfenced  and  open  footpath,  which  the 
public  had  a  right  to  use.  A  commoner 
knowingly  turned  a  vicious  horse  on  to  the 
common  to  depasture.  The  horse  kicked  a 
child  and  caused  its  death,  the  child  being 
at  the  time  so  near  the  boundary  that  the 
jury  could  not  say  whether  it  was  on  the 
footpath  or  beyond  it,  but  found  the  owner 
guilty  of  culpable  negligence,  and  convicted 
him  of  manslaughter: 

Held,  that  the  conviction  was  right.  Reg. 
V.  Dant,  102. 

Sparring — Spectators  of  match — Accomplices — 
Corroboration. — ^The  spectators  of  a  sparring 
mateh  are  not  participes  criminis  so  that 
their  evidence,  touching  what  occurred  at 
the  mateh,  requires  corroboration. 

There  is  nothing  unlawful  in  sparring, 
unless,  perhaps,  the  men  fight  on  until  they 
are  so  weak  that  a  dangerous  fall  is  likely 
to  be  the  result  of  the  continuance  of  the 
game.  Therefore,  except  in  the  latter  case, 
death  caused  by  an  injury  received  during  a 
sparring  match  does  not  amount  to  man- 
slaughter.    Reg.  V.  Young  and  others,  871. 

Previous  conviction  for  the  assault — 24  Sf  25 
Vict.  c.  105,  s.  45—*'  Same  cause. ^^ — A  pre- 


vious summary  conviction  for  an  assault 
under  24  &  25  Vict.  c.  100,  s.  45,  is  not  a 
bar  to  an  indictment  for  manslaughter  of 
the  party  assaulted,  founded  upon  tiie  same 
facts. 

Kelly,  C.B.,  disserUiente.  Reg.  v.  Thomas 
Morris,  480. 

Administration  of  dangerous  drugs — Culpable 
negligence.  —  There  must  be  a  competent 
knowledge  and  care  in  dealing  with  a  dan- 
gerous drug.  If  a  person  was  ignorant  of 
the  nature  of  the  orug  he  used,  or  was 
guilty  of  gross  want  of  care  in  the  use  of  it, 
he  would  be  criminally  responsible  for  the 
consequences. 

The  prisoner,  professing  himself  to  be  a 
herbalist,  administered  arsenical  ointment 
to  a  woman  having  a  tumour,  of  which  she 
died.  He  gave  her  no  caution  or  directions 
as  to  the  use  of  it. 

The  judge  directed  the  jury,  that  if  the 
prisoner  administered  the  arsenic  without 
knowing  or  taking  the  pains  to  find  out 
what  its  effects  would  be ;  or,  if  knowing 
this,  he  gave  it  to  the  deceased  to  be  used 
by  her  without  giving  her  adequate  direc- 
tions as  to  its  use,  he  would  be  guilty  of 
culpable  negligence,  and  therefore  of  man- 
slaughter:   Reg.  V.  Chamberlain,  486. 

Negligence — Medical  man — Administering puison 
by  mistake. — On  an  indictment  for  man- 
slaughter against  a  medical  man,  for  ad- 
ministering poison  by  mistake  for  some  other 
drug,  the  prosecution  are  bound  to  show 
that  the  poison  got  into  the  mixture  in 
consequence  of  the  gross  negligence  of  the 
prisoner;  and  it  is  not  sufficient  to  show 
merely  that  the  prisoner,  who  dispensed  his 
own  drugs,  supplied  a  mixture  which  con- 
tained a  large  quantity  of  poison.  The  jury 
must  be  satisfied  that  there  was  such  gross 
and  culpable  negligence  as  would  show  an 
evil  mind.    Reg.  v.  Spencer,  525. 

Neglect  to  employ  medical  man  —  Parent  and 
child. — Where  from  conscientious  religious 
conviction  that  God  would  heal  the  sick, 
and  not  from  any  intention  to  avoid  the 
performance  of  their  duty,  the  parents  of  a 
sick  child  refuse  to  call  in  medical  assistance, 
though  well  able  to  do  so,  and  the  child 
consequently  dies,  it  is  not  culpable  homi- 
cide. Reg.  V.  Thos.  Wagstaffe  and  Mary 
Ann  Wagstaffe,  530. 

MISDEMEANOR, 

Inciting  to  steal — No  felony  committed — ^24  j*25 
Vict.  c.  94,  s.  2. — ^A  person  cannot  be  in- 
dicted \mder  the  24  &  25  Vict.  c.  94,  s.  2, 
for  counselling  another  to  commit  a  felony. 
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unless  a  felony  be  actually  committed  by 
such  other  person. 

A  soliciting  and  inciting  a  person  to 
commit  an  offence,  where  no  other  act  is 
done  except  the  soliciting  and  inciting,  is  a 
misdemeanor  only. 

Qusere.  Whether  the  words  "  solicit  and 
incite"  in  an  indictment,  are  equivalent  to 
the  words  "  counsel,  procure,  or  command" 
in  24  &  25  Vict.  c.  94,  s.  2  ?  Reg,  v.  James 
Gregory^  459. 

MURDER. 

On  the  high  seas — Brit'ish  ship — Register  of  ship 
— Prima  facie  proof — Alien  owner — 17  ^18 
Vict.  c.  104. — A  murder  was  committed  on 
the  high  seas,  on  board  a  ship  sailing  under 
the  British  flag,  and  the  accused  brought  to 
England  in  custody,  and  put  on  his  trial  for 
the  crime.  To  show  jurisdiction  in  the 
courts  of  this  country  it  was  sought  to 
establish  that  the  ship  was  a  British  ship, 
and  the  register  of  the  ship  at  the  port 
of  London  was  put  in  evidence,  wherein 
the  owner's  name  was  stated  to  be  C.  A. 
Rehder,  of  14,  London-street,  City  of  Lon- 
don, merchant.  It  was  proved,  however, 
that  Rehder  was  alien  born,  and  it  did  not 
appear  that  he  was  a  denizen  of  this  comitry 
or  naturalised.  It  was  further  proved  that 
the  ship  was  foreign  built,  and  that  the 
officers  and  crew,  including  the  accused, 
were  foreigners : 

Held,  that  although  the  register  might  be 
prima  facie  evidence  of  the  facts  therein 
stated,  and  that  the  ship  was  a  British  ship, 
yet  the  proof  that  the  owner  was  alien  bom 
rebutted  the  inference  from  the  register  that 
he  was  a  British  subject,  and  he  was  there- 
fore disqualified  by  the  Merchant  Shipping 
Act  (17  &  18  Vict.  c.  104),  s.  18,  from  being 
the  owner  of  a  British  ship,  and  it  could 
not  be  presumed  that  he  was  denizenised  or 
naturalised.     Reg.  v.  Bjornsen,  74. 

Manslaughter — Evidence  as  to  the  character  of 
an  assault  on  the  prisoner  by  deceased  at  the 
time  of  the  mortal  blow, — On  the  trial  of  an 
indictment  for  murder,  it  was  proved  that 
the  deceased  rushed  at  the  prisoner,  her 
husband,  with  whom  she  had  been  quar- 
relling, took  his  hat  off,  and  caught  him 
round  the  neck;  and  she  then  received  a 
mortal  wound,  inflicted  by  him  with  a  knife 
which  he  had  in  his  hand. 

To  show  the  nature  of  the  assault  by  the 
wife  that  the  prisoner  had  reason  to  appre- 
hend at  the  time,  evidence  of  former  attacks 
of  this  sort  was  allowed  to  be  given.  The 
prisoner  was  sensitive  about  the  neck  from 
old  sores.  The  deceased  used  to  seize  his 
neckerchief,   twist  it  round  so  tightly  as 
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almost  to  strangle  him,  and  his  neckerchief 
had  to  be  cut  to  release  him  from  his  wife's 
violence.     Reg.  v.  Thomas  Hopkins^  229. 

Manslaughter — Assault^  not  endangering  life,  on 
daughter  of  prisoner. — ^The  prisoner  struck  a 
fatal  blow  at  the  husband  under  the  impulse 
of  strong  resentment  caused  by  seeing  his 
daughter  violently  assaulted  by  her  husband, 
although  not  in  a  manner  to  endanger  her 
life: 

Held,  that  this  might  be  a  ground  upon 
which  the  offence  of  murder  might  be  re- 
duced to  that  of  manslaughter.  Reg,  v. 
Patrick  Harrington,  370. 

Manslaughter — Death  by  starvation — Withhold- 
ing food  —  Complaint  by  deceased  child  of 
hunger, — Statement  of  prisoner  before  coroner, 
— A  complaint  by  a  aeceased  child  of  being 
hungry,  although  made  in  the  absence  of 
the  prisoners,  admitted  in  evidence. 

The  statement  of  a  prisoner  before  the 
coroner  put  in  evidence  by  consent  of  both 
sides. 

A  parent  who  wilfully  withholds  neces- 
sary food  from  his  child,  with  the  wilful 
determination  by  such  withholding  to  cause 
the  death  of  the  child,  is  guilty  of  murder  if 
the  child  dies. 

A  parent  who  has  the  means  to  supply 
necessaries,  but  who  negligently,  though  not 
wilfully,  withholds  from  a  chUd  food  which, 
if  administered,  would  sustain  its  life,  and 
the  child  consequently  dies,  is  guilty  of 
manslaughter.  Reg.  v.  John  George  Conde 
and  Mary  Conde,  547. 

NUISANCE. 

Working  quarries — Evidence. — An  indictment 
charged  the  defendant  with  working  quar- 
ries of  stone  near  to  public  streets  and 
dwelling-houses,  and  unlawfully  and  in- 
juriously throwing  and  discharging  pieces 
of  rock  and  stones  into  and  upon  the  streets 
and  dwelling-houses,  whereby  the  streets 
were  rendered  unsafe  for  passengers  and 
the  dwelling-houses,  and  the  inhabitants 
were  injured,  &c.  Other  counts  of  the  in- 
dictment charged  the  defendant  with  negli- 
gence in  the  working  of  quarries.  On  the 
6th  of  May  the  defendant  caused  a  number 
of  stones  and  pieces  of  rock  to  be  thrown 
from  a  quarry  by  blasting  it ;  and  it  was 
proved  by  one  witness  that  a  piece  was 
thereby  cast  into  her  bedroom  in  a  house 
in  a  street  near  the  quarry :  by  another, 
that  a  piece  lOin.  by  7in.  or  8in.  was 
thrown  mto  his  garden;  by  another,  that 
a  piece  struck  ^  horse  in  the  street; 
and  bv  two  witnesses,  that  many  stones  fell 
into  the  adjacent  streets. 
ic 
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On  a  case  reserved  as  to  whether,  upon 
these  facts,  the  defendant  could  properly  be 
convicted  upon  the  indictment : 

Held,  that  he  was  rightly  convicted. 
Reg,  V.  Mutters^  6. 

Indictment — Master  and  servant — Liability  of 
master  for  acts  of  servants  in  causing  a 
nuisance, — The  owner  of  a  business  so  con- 
ducted by  his  agents  and  servants  as  to 
cause  a  public  nuisance  is  liable  to  an 
indictment,  although  the  nuisance  is  occa- 
sioned by  the  acts  of  his  servants  contrary 
to  his  general  orders,  and  he  is  personally 
ignorant  of  the  manner  in  which  the  busi- 
ness is  so  conducted.    Heg.  v.  Stephens^  340. 

PARENT  AND  CHILD. 

Neglect  to  provide  child  with  proper  food  and 
nourishment — Ability  of  parent  to  provide — 
Indictment, — In  an  moictment  against  a 
parent  for  neglecting  to  provide  sufficient 
food  and  clothing  for  a  child  of  tender  years, 
for  whom  he  is  bound  by  law  to  provide,  it 
is  not  necessary  to  aver  that  the  parent  was, 
at  the  time  of  the  alleged  offence,  of  suffi- 
cient ability  to  perform  the  duty  so  imposed 
upon  him. 

The  want  of  such  an  averment,  if  a 
necessary  one,  is  not  a  formal  defect  within 
the  14  &  15  Vict.  c.  100,  s.  25,  which  it 
is  requisite  to  demur  or  object  to  before  the 
jury  are  sworn.     Reg,  v.  fiylandj  569. 

PENAL  ACTION. 

Cumulative  penalty — Public  dancing^  Sec, — ^25 
Geo.  2,  c.  86.— By  the  25  Geo.  2,  c.  36,  s.  2, 
it  is  enacted  that  any  person  keeping  open 
any  house,  &c.,  for  public  dancing,  music, 
or  other  public  entertainment  of  a  Uke  kind, 
without  a  licence,  "shall  forfeit  100/.  to 
such  person  as  will  sue  for  the  same:^' 

Held,  tliat  the  penalty  was  not  cumula- 
tive, and  that,  one  informer  having  re- 
covered the  penalty,  another  informer  could 
not  recover  a  second  penalty  from  the  same 
defendant. 

It  was  contended  that,  as  the  house  had 
been  kept  open  both  before  and  after  the  last 
licensing  day,  two  penalties  at  least  could 
be  recovered,  but  tins  point  was  not  taken 
at  the  trial,  and  the  Court  therefore  gave 
no  opinion  upon  it.  Garrett  v.  Messenger^ 
498. 

PERJURY. 

Information — Summons — Sunday  beer  trading 
— Corroborative  evidence — indictment, — ^An 
indictment  for  perjury  alleged  that  after 
the  18  &  19  Vict.  c.  116,  K.  was  a  per- 
son Hcensed  to  sell  beer  by  retail  on  the 


premises ;  that  he  was  duly  summoned  to 
appear  before  justices  acting  in  and  for  the 
county  of  L.  to  answer  an  information  and 
complaint  for  selling  beer  in  his  house  at  B. 
dunng  the  prohibited  hours  on  a  Sunday ; 
that  K.  appeared  at  the  petty  seasiona  ;  and 
that  the  defendant  appeared  as  a  witness 
for  him,  and  committed  the  alleged  perjuiy. 

At  the  trial  it  appeared  that  a  policeman 
reported  the  case  to  nis  superintendent,  who 
went  to  the  clerk  of  the  justices  and  nar- 
rated what  the  policeman  had  said,  where- 
upon the  clerk  filled  up  a  blank  summona 
against  K.  The  superintendent  took  the 
summons  to  a  justice,  who  read  it  and 
signed  it  without  further  inquiry,  and  the 
summons  was  served  on  K.  K.  appeared 
in  pursuance  of  it,  and  called  toe  now 
defendant  as  his  witness : 

Held,  that  it  was  not  necessaiy  on  the 
trial  of  the  indictment  to  prove  that  an 
information  was  laid  as  the  basis  of  the 
summons  : 

That  if  a  party  appears  before  justice 
and  allows  a  charge  which  they  have  juris- 
diction to  hear  to  be  proceeded  with  without 
objecting,  he  waives  the  right  of  an  infor- 
mation or  summons : 

That  justices  of  the  county,  under  the 
17  &  18  Vict.  c.  148,  have  jurisdiction  to 
hear  an  offence  against  a  beer-retailer  of 
Sunday  trading  during  the  prohibited  hours, 
and  it  is  not  necessary  to  allege  that  they 
are  justices  acting  in  and  for  the  petty 
sessional  division. 

Qusere,  Whether,  where  the  indictment 
alleges  that  a  party  has  been  summoned  to 
answer  such  a  charge  before  magistrates, 
that  allegation  ought  not  to  be  proved  ? 

Held,  that  the  corroborative  evidence 
given  at  the  trial  was  sufficient.  Reg.  v. 
Shaw,  66. 

Materiality — False  swearing  as  to  name. — ^The 
prisoner,  sued  for  debt  in  a  County  Court 
aa  B.  E.  M.,  and  having  been  sworn  and 
examined,  and  the  judge  having  come  to 
the  conclusion  that  the  debt  was  due,  was, 
pending  a  discussion  as  to  the  payment  of 
the  debt  by  instalments,  asked  by  the  judffe, 
What  was  his  name  ?  He  replied  £.  M. 
only.  The  judge  refused  to  amend,  and 
struck  out  uie  cause.  The  prisoner  was 
afterwards  indicted  and  convicted  of  per- 
jury in  having  falsely  sworn  that  his  name 
was  E.  M.  only,  whereas  in  truth  it  was 
B.  E.  M. : 

Held,  that  the  conviction  was  right,  and 
that  the  inquiry  as  to  defendant's  name  was 
a  relevant  and  material  inquiry.  Reg.  t. 
MuUany,  97. 
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Local  marine  ftoarrf— 17  ^  18  Vict  c,  104 — 
25  &'  26  VicL  c.  68. — Ajx  inyestigation  into 
a  cnarge  of  drunkenness  against  a  master 
of  a  ship  before  a  local  marine  board  con- 
stituted under  the  17  &  18  Vict.  c.  104,  and 
25  &  26  Vict.  c.  63,  is  a  judicial  inquiry, 
and  false  swearing  by  a  witness  thereat 
amounts  to  perjury.  Reg.  v.  R.  G.  Tomlin- 
son,  332. 

Jurisdiction  of  magistrates — Indictment. — 
Justices  haye  no  right  to  inquire  into  the 
truth  of  a  charge  of  libel  preferred  before 
them,  or  to  hear  any  other  justification.  If 
publication  is  proved,  they  are  bound  to 
commit. 

Where,  therefore,  an  indictment  was  pre- 
ferred for  perjury  alleged  to  hare  been 
committed  in  the  course  of  the  cross- 
examination  of  a  witness  for  the  defendant 
on  a  charge  of  libel  before  magistrates,  the 
object  of  which  was  to  prove  the  truth  of 
the  libel,  such  cross-examination  not  bt»ing 
upon  matter  material  to  the  issue,  the  Court 
directed  an  acquittal,  Reg.  v.  Townsend, 
356. 

Affidavit — Competencif  of  person  administering  the 
oath — Bankers — Manager  of  joint-slock  hank 
— Chief  clerk  of  hank — 5o  Geo.S^c.  184,  s.  52 
—9  Geo.  4,  c.  23,  s.  7.— The  55  Geo.  3,  c.  184, 
8.  52,  enacts  that  atHdavits,  &c.,  required  by 
the  Commissioners  of  Stamps  as  to  facts 
and  circumstances  upon  which  they  are  to 
execute  powers  vested  in  them,  or  for  the 
verification  of  any  accounts,  or  concerning 
the  duties  under  their  management,  or  for 
any  purpose  relating  to  such  duties,  *'  shall 
in  all  cases,  not  otherwise  expressly  pro- 
vided for,  be  made  before  (^inter  alios)  a 
master  in  Chancery  ordinary  or  extraordi- 
nary in  England  "  &c.  The  9  Geo.  4,  c.  23 
("  An  Act  to  enable  Bankers  to  issue  Promis- 
sory Notes  and  Bills  of  Exchange  upon  Pay- 
ment of  a  Composition  in  Lieu  of  tne  Stamp 
Duties  thereon"),  by  sect.  7  requires  weekly 
returns  to  be  made  to  the  Commissioners  of 
Stamps,  verified  upon  the  oaths  or  affirma- 
tions (which  any  justice  of  the  peace  is 
hereby  empowered  to  administer)  of  the 
bankers,  or .  their  cashier,  accountant,  or 
chief  clerk,  of  all  unstamped  promissory 
notes  and  bills  of  exchange  in  circulation  on 
a  given  day  for  the  space  of  half  a  year 
prior  to  the  half-yearly  day  preceding  the 
delivery  of  such  account : 

Held,  that  the  9  Geo.  4,  c.  23,  s.  7,  was  a 
cumulative  enactment,  empowering  justices 
of  the  peace,  in  addition  to  the  persons  spe- 
cified in  the  55  Geo.  3,  c.  184,  s.  52,  to  take 
the  affidavits  required,  and  that  therefore  a 
commissioner  in  Chancery  was  empowered 


to  administer  the  necessary  oaths  under  the 
9  Geo.  4 : 

Held,  also,  that  the  manager  of  a  joint- 
stock  bank  was  a  chief  clerk  within  the 
meaning  of  the  9  Geo.  4,  c.  23,  s.  7.  Reg. 
Y.  Greenland,  377. 

Judicial  proceeding — Master  and  apprentice, — 
After  the  expiration  of  his  term  of  appren- 
ticeship, an  apprentice  summoned  his  master 
before  a  magistrate  for  neglecting  to  pay  his 
wages,  and  upon  the  hearing  of  the  com- 
plaint under  4  Geo.  4,  c.  34,  s.  2,  the  ap- 
prentice gave  false  evidence : 

Held,  that  whether  the  enactment  4 
Geo.  4,  c.  34,  s.  2,  did  or  did  not  require 
the  complaint  to  be  made  before  the  expira- 
tion of  the  apprenticeship,  perjury  would 
be  assigned  on  the  false  evidence  given 
before  the  magistrate  having  general  juris- 
diction over  the  subject  matter  of  the  com- 
plaint.    Reg.  V.  Wm.  Proud,  455. 

Affidavit  to  ohtain  marriage  lia  nee — Identity  of 
person  signing  with  person  siciaring  to  affi- 
davit— Eoidence. — B.  was  indicted  for  per- 
i'ury  committed  in  an  affidavit,  alleged  to 
lave  been  made  by  him  in  order  to  obtain  a 
marriage  licence.  The  evidence  showed 
that  some  person  went  to  the  Vicar- Ge- 
neral's office,  and  gave  certain  instructions, 
in  accordance  with  which  an  affidavit  was 
filled  up  by  one  of  the  clerks,  which,  after 
having  been  read  over  to  the  applicant,  was 
signed  by  him.  B.*s  father  proved  that  the 
signature  to  the  affidavit  was  in  his  son*8 
handwriting.  The  custom  of  the  Vicar- 
General's  office  is  for  the  clerk  who  fills  up 
the  affidavit  to  go  with  the  applicant  and 
get  him  to  swear  to  it  before  a  surrogate. 
Neither  the  clerk  in  the  Vicar- GeneraVs 
office,  nor  the  surrogate,  could  identify  B. 
as  having  sworn  to  the  present  affidavit ; 
and,  although  the  clergyman  who  married 
B.  recognised  him  as  being  the  person  who 
was  married  under  the  licence  granted  on 
the  strength  of  the  affidavit  signed  by  him, 
yet  he  did  not  receive  the  licence  from  him 
on  the  day  of  the  marriage,  but  he  received 
it  on  the  previous  day  from  the  verger  of 
his  church : 

Held,  that  further  proof  of  the  identity  of 
the  person  who  swore  to  the  affidavit  with 
the  person  who  signed  it  was  necessary 
before  B.  could  be  convicted  of  perjury 
assigned  on  a  false  statement  contamed 
in  it.    Reg.  v.  Thomas  John  Barnes,  539. 

Summons — Indictment — Proof  of  charge. — On 
the  trial  of  an  indictment  for  perjury,  it 
should  be  proved  distinctly  what  the  charge 
was  on  the  hearing  of  which  the  false  evi- 
dence was  given. 
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Where  the  only  evidence  of  such  charge 
given  in  a  statement  of  a  case  sent  up  to 
this  Court  as  to  the  sufficiency  of  the  proof 
was,  that  two  police  constables  applied  to  a 
magistrates*  clerk  for  a  summons  against  an 
unlicensed  person  for  selling  beer;  that  the 
clerk  filled  up  a  blank  form  of  summons, 
and  that  a  book  in  the  office  contained  an 
entry  as  to  the  result  of  the  case ;  and  that 
the  party  appeared  before  magistrates  "  and 
made  his  defence  to  what  he  was  charged 
with." 

The  Court  quashed  the  conviction.  Reg. 
V.  Carr^  664. 

POACHING. 

Night  poaching — Intent  to  take  game — 9  Geo.  4, 
c.  G9,  .«.  9. — The  prisoners  were  charged 
with  being  by  night,  and  anned,  in  a  certain 
close  for  the  purpose  therein  of  destroying 
game.  It  was  proved  that  they  passed 
through  the  close  without  doing  anything  in 
it,  and  that  after  being  lost  sight  of  for  two 
hours,  they  were  found  three  miles  off  with 
game  in  their  possession : 

Held,  that  there  was  evidence  to  go  to 
the  jury  that  they  were  in  the  particular 
close  for  the  purpose  of  taking  game,  and 
that  if  persons  went  out  with  a  general  in- 
tention of  taking  game,  that  was  sufficient 
evidence  of  an  intent  to  take  game  in  every 
field  through  which  thej^  passed,  in  which 
game  might  be  expected  to  be  found.  Reg, 
V.  Richard  Jliggfi,  Thomas  Ffloyd,  George 
Hawes,  and  Robert  Cox,  527. 

PRACTICE. 

Deposition. — ^The  prosecution  cannot  use  or 
refer  to  the  depositions  without  putting 
them  in.     Reg.  v.  Mulkr,  43. 

Writ  of  error — Motion  for  judgment. — Upon  a 
motion  by  the  plaintiff  in  error  under  16  & 
17  Vict.  c.  32,  s.  3,  for  reversal  of  judgment 
upon  an  indictment  for  a  misdemeanor,  he 
must  be  personally  in  court. 

The  rule  is  nisi  only,  and  should  be  served 
x>n  the  officer  of  the  Court  from  which  error 
is  brought,  and  on  the  prosecutor  or  his 
attorney.  Howard  v.  The  Queen  (in  error), 
54. 

Certificate  of  conviction — Signed  by  deputy  of 
clerk  of  the  peace — Evidence. — Under  the 
5  Geo.  4,  c.  84,  s.  24,  the  certificate  of  con- 
viction and  sentence  of  transportation  may 
be  made  out  and  given  by  the  deputy  clerk 
of  the  peace,  he  being  proved  to  have  been 
appouited  and  to  act  as  such,  and  it  being 
also  proved  that  the  clerk  of  the  peace  did 
not  usually  act. 

'J'hc  certificate  need  not  state  that  the 
borough  sessions  at  which  the  conviction 


took  place  were  held  before  the  Beoorder. 

Reg.  V.  John  Parsons,  243. 

Statement  of  the  case -- Jurisdiction  of  the  Jud^, 
— This  Court  will  not  interfere  compulsonly 
with  the  statement  of  a  case  reserved  by  a 

i'udge  who,  having  had  it  referred  back  to 
dm,  has  returned  it  to  this  court  sabstaa- 
tially  the  same  as  before.  Reg.  v.  Studd  and 
others,  258. 

Discharge  of  jury  without  verdict — Second  trial 
— Amendment  of  record — Evidence  by  <me 
dejendant  in  the  same  indictment  against 
another. — It  is  within  the  province  of  a 
judge  presiding  at  a  criminal  trial,  in  the 
exercise  of  his  discretion,  aft^  the  jtuy 
have  retired  to  consider  their  verdict  and 
have  remained  in  deliberation  a  fuU  and 
sufficient  time,  to  discharge  them,  if  they 
are  not  agreed  and  there  is  no  chance  or 
reasonable  expectation  of  their  coming  to  a 
unanimous  decision  as  the  result  of  a  longer 
deliberation. 

A  Court  of  error  will  not  review  the 
exercise  of  such  discretion. 

The  maxim  that  a  man  cannot  be  put  in 
peril  twice  for  the  same  offence  means,  that 
he  cannot  be  tried  aeain  for  an  offence 
upon  which  a  verdict  of  acquittal  or  convic- 
tion has  been  pronounced.  It  does  not 
mean  that  a  man  cannot  be  tried  again  for 
the  same  offence,  where  the  first  trial  proved 
abortive  and  no  verdict  was  given. 

Where  two  persons  are  indict^,  they 
may  be  separately  tried,  and  the  evidence 
of  one  of  them  given  against  the  other, 
although  the  witness  has  not  been  tried,  nor 
acquitted,  nor  pleaded  guilty  to  the  indict- 
ment. 

ITie  Court  will  amend  the  record  only 
with  the  approval  of  the  presiding  judge. 
Reg.  V.  Charlotte  Winsor,  276. 

PoMponement  of  trial. — ^The  Court  will  post- 
pone until  the  next  assizes  the  trials  of  a 
prisoner  charged  with  murder,  on  an 
affidavit  by  his  mother  that  she  would  be 
enabled  to  prove  by  several  witnesses  that 
he  was  of  unsound  mind ;  that  she  and  her 
family  were  in  extreme  poverty,  and  had 
been  unable  to  procure  the  means  to 
produce  such  witnesses,  and  that  she  had 
reason  to  believe  that  if  time  were  given  to 
her  the  requisite  funds  would  be  provided. 
The  affidavit  of  the  prisoner's  attorney 
setting  forth  the  information  he  had  received 
from  the  mother  was  held  to  be  insufficient 
Reg.  V.  Langknrst,  353. 

Arraignment  —  Prisoner  standing  mute  — 
Practice. — ^A  prisoner,  when  called  upon 
to  plead  to  an  indictment,  stood  mute.  A 
juiy  was  impanelled  and    sworn    to   \rf 
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whether  he  was  mute  of  malice  or  by  the 
viBitatioii  of  God.  A  verdict  of  mute  of 
malice  having  been  returned,  the  Court 
ordered  a  plea  of  *^Not  guilty**  to  be 
entered  on  the  record.  Reg.  v.  Frederick 
SchUter,  409. 

Subseauent — Mistaken  sentence, — ^The  prisoner 
haa  been  convicted  on  an  indictment  charg- 
ing a  previous  conviction  and  subsequent 
felony  under  24  &  25  Vict.  c.  96,  s.  116, 
and  sentenced  by  mistake  to  five  years' 
penal  servitude,  seven  years  being  the  mini- 
mum under  the  statute. 

Upon  writ  of  error,  by  the  Crown,  for 
the  purpose  of  reversing  the  judgment  and 
passmg  the  proper  sentence,  it  appeared 
from  the  record  that  the  provisions  of  the 
statute  as  to  arraigning  tne  prisoner,  &c., 
had  been  neglected : 

Held,  that  these  provisions  were  material. 
Conviction  quashed.  Reg.  (plaintiff)  in 
Error  v.  Maria  Fox  (deft.)  in  Error,  502. 

New  trial — Second  tnal — Reading  judge^s  notes 
of  evidence — Appeal  to  Privy  Council. — An 
appeal  lies  to  tne  Privy  Council  from  judg- 
ments of  a  colonial  Court  in  criminal  cases, 
especially  if  the  question  involved  is  of 
general  importance,  and  there  are  no  other 
means  of  preventing  manifest  mischief. 

There  is  no  power  in  any  Court  to  grant 
a  new  trial  in  a  case  of  felony,  and  Reg.  v. 
Scai/e  (17  Q.  B.  238),  so  far  as  it  involves 
the  contrary  doctrine,  is  overruled. 

A  prisoner  for  felony  was  tried,  but  the 
jury  were  discharged,  owing  to  their  being 
unable  to  agree.  On  being  put  on  trial 
before  a  second  jury,  the  judge,  at  the 
prisoner's  request,  instead  of  having  the 
witnesses  examined,  simply  called  and  swore 
them,  and  read  over  his  notes,  allowing 
liberty  to  examine  and  cross-examine  each 
witness  thereafter : 

Held,  that  this  was  an  irregular  practice, 
whether  the  prisoner  assented  to  it  or  not. 
Reg.  V.  Bertrand,  618. 

RAPE. 

Idiot  girl — Evidence  of  consent, — Upon  an 
indictment  for  rape  there  must  be  evidence 
that  the  connection  was  against  the  will  of 
the  female,  or  without  her  consent. 

In  a  case,  therefore,  of  alleged  rape  upon 
an  i(^ot  girl,  the  only  evidence  being  that 
of  the  fact  of  the  connection  and  the 
imbecile  state  of  mind  of  the  girl,  and 
there  being  no  appearance  of  force  having 
been  used,  the  Court  held  that  there  was 
no  case  to  go  to  the  jury.  Reg.  y.  Charles 
Fletcher,  248. 


Idiots  Evidence. — ^The  prisoner  was  convicted 
of  a  rape  upon  the  prosecutrix,  who  was  an 
apparent  idiot.  She  proved  the  act  done, 
and  said  that  it  was  wrong,  but  that  she 
said  nothing  to  the  prisoner,  and  that  she 
did  not  do  anvthing  to  him,  and  that  she 
did  not  like  to  hurt  nobody.  The  constable 
told  the  prisoner  that  he  was  charged  with 
committmg  a  rape  upon  the  prosecutrix 
and  against  her  will.  The  prisoner,  in 
answer  to  that,  said,  ^^  Yes,  I  did ;  and  Pm 
very  sorry  for  it :" 

Held,  that  there  was  evidence  to  sustain 
the  conviction.    Reg,  v.  Pressg,  635. 

RECEIVING. 

Stoppage  in  transitu  from  the  thief  to  the  receiver 
— Delivery  by  owner. — ^Passenger's  luggage, 
in  charge  of  a  railway  company,  was  stolen 
from  the  railway  station.  Afterwards  the 
thieves  sent  a  portion  of  it  in  a  bundle 
and  delivered  it  to  the  same  railway  com- 
pany to  be  forwarded  by  them  to  B.,  at 
Brighton.  When  it  arrived  at  Brighton, 
the  police  officer  attached  to  the  railway 
company  examined  the  bundle,  and  finding 
it  to  contain  part  of  the  stolen  property, 
directed  a  porter  not  to  part  with  it  xmtil 
further  orders.  The  tmeves  were  then 
arrested,  and  on  the  following  day  the 
bundle  was  sent  by  the  railway  company  to 
B.,  who,  having  received  it,  was  charged 
with  feloniously  receiving  it : 

Held  (per  Martin,  B.,  Keating  and  Lush, 
JJ.),  that  the  charge  could  not  be  sustained, 
the  property  having  been  obtained  by  the 
owners  from  whom  it  had  been  stolen  before 
the  receiving  by  the  prisoner  (Erie,  C.J., 
and  Mellor,  J.,  duiseutienlibus).  Reg.  v. 
Schmidt  y  172. 

Joint  charge — Indictment — Evidence. — ^If  A.,  in 
the  absence  of  B.,  feloniously  receives  stolen 
property  from  the  thief,  and  A.  subse- 
quently delivers  it  to  B.,  who  knowingly 
receives  it,  both  may  be  jointly  indicted  for 
feloniously  receiving  under  24  &  25  Vict, 
c.  96,  ss.  98,  94.  Reg.  v.  Emma  Rearden  and 
Joseph  BlooTy  241. 

SHOOTING. 

Ahsence  of  priming. — G.  was  charged  with  a 
felonious  attempt  to  shoot.  He  was  proved 
to  have  presented  a  pistol  at  a  man,  and  to 
have  pulled  the  trigger,  but  the  pistol  did 
not  go  off.  On  examining  the  pistol,  it  was 
found  that,  if  it  ever  had  been  primed,  it 
would  have  been  impossible  for  the  priming 
to  have  fallen  out,  and  the  pistol  must  have 
gone  off : 
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Held,  on  the  authority  of  jR.  v.  Carr 

2L  &  R.  377),  that  there  was  no  case  to 
e  jury.    Reg,  v.  Henry  Gamble,  645. 

SUMMARY  CONVICTIONS. 

Arrest  for  felony — Abandonment  of  charpe  of 
felony  and  preferring  one  of  mahciotut  injury 
to  property — Jurisdiction, — ^The  appellants 
were  apprehended  and  charged  at  petty 
sessions  with  a  felony  under  24  &  25  Viot. 
c.  97,  s.  10,  for  setting  fire  to  letters  in 
a  pillar-box.  They  were  remanded  and 
admitted  to  bail  to  appear  at  a  subsequent 
sessions.  At  the  subsequent  sessions  the 
charge  of  felony  was  abandoned,  and  one 
for  a  misdemeanor,  under  sect.  52,  for  wilful 
damage  to  personal  property  with  intent, 
&c.,  proceed&d  with.  No  objection  to  this 
was  made  on  the  part  of  the  appellants,  but 
the  hearing  of  the  misdemeanor  was  pro- 
ceeded with,  and  the  witness  cross-examined 
by  the  appellants*  advocate,  who,  at  the  close 
of  the  evidence,  objected  that,  as  no  infor- 
mation on  oath  had  been  taken  on  the 
misdemeanor,  as  required  by  sect.  62,  and 
the  appellants  were  not  found  committing 
the  offence,  the  magistrates  had  no  juris- 
diction to  convict.  The  objection  was 
overruled  and  the  appellants  summarily 
convicted : 

Held,  that  the  conviction  was  right. 
Shepherd  and  Turner  (apps.)  v.  The  Post- 
master-General (resp.),  15. 

Cumulative  sentences — 11  ^12  Vict,  c,  43,  s,  25 
—7^8  Geo.  4,  c.  28,  *.  10—4  Geo,  4,  c.  83, 
s,  4.— The  25th  section  of  the  11  &  12  Vict. 
c.  43,  which  authorises  justices  at  petty 
sessions,  where  a  party  convicted  is  already 
in  prison  undergomg  imprisonment,  upon  a 
conviction  for  any  other  offence,  to  order 
that  the  imprisonment  for  the  subsequent 
offence  shall  commence  at  the  expiration  of 
the  imprisonment  to  which  he  shall  have 
been  previously  adjudged,  applies  equally  to 
a  case  where  a  defencUint  is  at  one  and  the 
same  time  sentenced  for  several  offences. 

Where  therefore  F.  P.  was  convicted 
upon  four  separate  informations  under  sect. 
4  of  the  5  Geo.  4,  c.  83  (Vagrant  Act),  and 
was  sentenced  upon  three  of  the  convictions 
to  be  imprisonea  with  hard  labour  for  three 
calendar  months ;  and  upon  the  fourth  con- 
viction, to  be  also  imprisoned  with  hard 
labour  for  three  calendar  months,  *^  to  com- 
mence at  the  expiration  of  the  first  three 
calendar  months*  imprisonment,  to  which 
he  has  this  day  been  adjudged  by  us,  the 
said  justices : " 

Held,  that  the  justices  were  justified  in 
imposing  such  second  sentence,  and  that 


the  conviction  was  good.    Reg,  y.  CtUbwh 
and  another.  Ex  parte  Frederick  Paine,  489. 

THREAT. 

Demanding   money   tvith  menaces — Threat   of' 
policeman  wrorigfuUy  to  lock  a  man  up — 24  }r 
25  Vict,  c,  96,  s,  45. — ^A  policeman,  late  at 
night,  met  the  prosecutor,  who  had  just 

Sarted  from  a  female  in  a  street,  to  whom 
e  had  been  talking,  and  told  him  that  he 
had  been  talking  to  a  prostitute,  and  that  he 
must  go  with  him  to  tne  BrideweU,  and  that 
the  prosecutor  was  under  a  penalty  of  1/. 
for  talking  to  a  prostitute  in  the  street,  and 
that  if  prosecutor  would  give  him  bs,  he 
might  go  about  his  business.  The  prosecu- 
tor eventually  gave  the  policeman  4*.  Gd, ; 
but  while  the  policeman  was  demanding  the 
other  sixpence,  an  inspector  came  by,  when 
he  desisted,  and  prosecutor  compliuned  to 
the  inspector : 

Held,  sufficient  evidence  to  sustain  a  con- 
viction against  the  policeman  for  demanding 
money  with  menaces  under  24  &  25  Vict, 
c.  96,  s.  45. 

It  is  no  answer  to  an  indictment  under 
this  statute  that  all  the  money  demanded 
has  been  obtained,  and  so  a  larceny  com- 
mitted.    Reg.  V.  James  Robertson,  9. 

Threatening    letter, —  Indictment   with    three 
counts  n>r  three  separate  letters.     It  was 
proposed  to  prove  the  sending  of  all  three : 
Held,   that   evidence  of    one  only  was 
admissible.    Reg.  v.  Ward,  42. 

Threatening  to  accuse  of  an  infamous  crime, — 
24  &r  25  Vict.  c.  90,  s.  4. — ^Prisoner  went  to  a 
boy^s  father,  and  said  that  the  boy  had  com- 
mitted an  abominable  offence  upon  a  mare 
belonguig  to  him,  the  prisoner,  and  that  if 
the  father  would  not  buy  the  mare  of  him 
for  3i.  10*.,  he  would  accuse  the  boy.  The 
prisoner  also  said  the  same  to  the  bov's  master. 
Failing  in  his  attempt  to  dispose  of  the  mare, 
he  preferred  the  cnarge  against  the  boy, 
which  was  dismissed : 

Held,  that  the  prisoner  was  guilty  of 
threatening  to  accuse  of  an  infamous  crime 
within  the  24  &  25  Vict.  o.  96,  s.  47.  Reg, 
V.  Redman,  159. 

Threat  to  accuse  of  infamous  crime, — GtdU  or 
innocence  of  person  threatened, — 24  ^  25  Vict, 
c,  98,  ss,  46,  47.  —  On  the  trial  of  an 
indidanent  for  threatening  to  accuse  of  an 
infamous  crime  in  order  to  extort  money 
the  guilt  or  innocence  of  the  party 
threatened  is  quite  immaterial.  There- 
fore, although  the  prosecutor  may  be 
cross-examined  with  a  view  to  show  that 
he  is  really  guilty  of  the  offence  imputed 
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to  him,  yet  no  evidence  will  be  allowed 
to  be  giyen,  even  in  cross-examination,  by 
another  witness,  to  prore  that  the  prosecu- 
tor is  really  guilty.  Reg.  v.  Horatio  Crack- 
neU  and  Robert  Walker,  408. 

Demanding  money  with  menaces — Threat  of 
personal  violence  —  Reasonable  or  probable 
cause  —  Letter  —  Emdence,  Reg,  v.  John 
Chalmers,  450. 

TREASON-FELONY. 

Judgment, — ^The  defendant  was  indicted  for 
treason-felony  under  11  Vict.  c.  13.  Some 
of  the  overt  acts  laid  were  conspiracies  to 
effect  the  treasonable  intent  charged.  The 
venue  in  the  margin  of  the  indictment  was 
**the  county  of  the  city  of  Dublin,'*  and 
the  trial  took  place  in  that  county.  No 
overt  act  of  the  treasonable  compassing  was 

S roved  to  have  been  personally  done  by  the 
efendant  within  the  venue,  nor  did  he 
appear  to  have  been  within  the  realm  at  the 
tune  of  the  doing  of  any  of  the  overt  acts 
laid.  But  overt  acta  were  laid  and  proved 
as  done  within  the  venue  by  members  of  a 
treasonable  conspiracy  extending  over  Ame- 
rica and  Irelana,  of  which  the  defendant 
(who  was  a  British  subject)  was  proved  to 
have  been  an  active  member  in  America 
before  and  at  the  time  of  the  doing  of  these 
acts : 

Held,  that  there  was  jurisdiction  in  the 
ordinary  Court  of  Commission  of  Oyer  and 
Terminer  for  the  county  of  the  city  of 
Dublin,  to  try  the  prisoner,  as  the  responsi- 
bility of  the  plaintiff  for  the  acts  of  his  co- 
conspirators made  their  acts  his  acts,  so  as 
to  satisfy  the  common  law  rule  that  the 
offence  must  be  proved  where  the  venue  is 
laid : 

rigott,  C.B.,  O'Brien  and  O'Hagan,  JJ., 
and  Fitzgerald,  B.,  dissentientibus,  Reg,  v. 
Stephen  Joseph  Meany,  506. 


VAGRANT  ACT. 

Instrument  of  gaming — Pitch  and  toss — Half' 
pence — 5  Geo,  4,  c.  83,  s.  4. — A  person  on 
the  highway  playing  at  pitch  and  toss  with 
halfpence  is  not  liable  to  be  convicted  as  a 
rogue  and  vagabond  under  5  Geo.  4,  c.  83, 
B.  4,  as  being  a  person  **  playing  with  an 
instrument  (3  gaming."  Watson  (app.)  v. 
Martin  (reap.),  56. 

WITNESS. 

Competency  of  witness — Deaf  and  dumb — Strik- 
ing out  the  evidence  thereof  during  the  trial. — 
On  a  prosecution  for  rape  it  appeared  that 
the  prosecutrix  was  deaf  and  dumb ;  and  her 
father,  who  was  sworn  to  interpret  her  evi- 
dence, said  that  he  believed  her  to  be  igno- 
rant of  the  nature  of  an  oath.  An  expert, 
however,  came,  and  from  his  report  to  the 
Court  the  prosecutrix  was  sworn,  and  her 
evidence  taken  down  as  interpreted  b^  the 
expert.  In  the  course  of  her  examination  it 
became  apparent  that  she  did  not  under- 
stand the  questions,  and  that  her  answers 
could  not  be  relied  upon.  The  Judge  di- 
rected her  to  stand  down,  and  strudc  out 
her  evidence  from  the  case : 

Held,  that  although  the  prosecutrix  had 
been  sworn,  the  Judge  acted  rightlv  in 
striking  out  and  withdrawing  her  evidence 
from  the  jury.    Reg.  v.  Whitehead,  234. 

Deposition  of  sick  witness — Use  of  same  before 
the  grand  jury — Proof  in^  presence  of  the  ac- 
cused by  the  presiding  judge, — ^Before  the 
depositions  of  a  witness  who  is  too  ill  to 
travel  can  be  given  in  evidence  before  the 
grand  juiy,  the  judge  who  presides  must, 
by  evidence  in  the  presence  of  the  accused, 
satisfy  himself  of  the  existence  of  the  facts 
which,  under  sect.  17  of  the  11  &  12  Vict, 
c.  42,  make  such  deposition  evidence.  Reg, 
V.  Beaver  and  Shore,  274. 
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PRECEDENTS  OF  INDICTMENTS. 

No.  I.  Indictment  for  felony  in  causing  a  false 
entry  relating  to  baptism  to  be  in- 
serted in  a  parish  register,  L 

No.  n.  Indictment  for  forging  and  uttering  a 
certificate  of  character  with  a  view 
to  be  appointed  a  constable  in  the 
police  force  of  the  City  of  London, 
iL 

No.  m.  Indictment  against  the  driver  of  a 
locomotive  engine,  under  24  &  25 
Vict.  c.  100,  s.  34,  xi. 

No.  IV.  Indictment  against  the  fireman  or 
stoker  of  a  locomotive  engine,  under 
24  &  25  Vict.  c.  100,  s.  34,  xlv. 

No.  V.  Indictment  for  forcible  entry,  riot, 
affray,  and  assaults,  xlix. 

No.  VI.  Indictment,  under  21  &  22  Vict.  c.  90, 
for  offences  under  sect.  39  (with 
consent)  for  conspiracy,  1. 

STATUTES. 

Insane  Prisoners  Act  Amendment  Act 
(27  &  28  Vict.  cap.  29). 
An  Act  to  amend  the  Act  Third  and 
Fourth  Victoria,  Chapter  Fifty-four, 
for  making  further  Provision  for  the 
Confinement  and  Maintenance  of  In- 
sane Prisoners  (23rd  June,  1864),  viii. 

Penal  Servitude  Acts  Amendment  Act  (27  &  28 
Vict.  cap.  47). 
An  Act  to  amend  the  Penal  Servitude 
Acts  (25th  July,  1864),  x. 


Naval  and  Victualling  Stores  Act  (27  &  28 
Vict.  c.  91 ). 
An  Act  for  the  more  effectual  Protection 
of  Her  Majesty's  Naval  and  Victualling 
Stores  (29th  July,  1864),  xiv. 

Criminal  Justice  Act  (1855)  Extension  Act 
(27  &  28  Vict.  c.  80). 
An  Act  to  extend  the  Provisions  of  ''  The 
Criminal  Justice  Act,  1855,**  to  the 
Liberties  of  the  Cinque  Ports  and  to 
the  District  of  Ronmey  Marsh  in  the 
County  of  Kent  (29th  July,  1864),  xvii. 

Poisoned  Flesh  Prohibition,  &c.  Act  (27  &  28 
Vict.  c.  115). 
An  Act  to  prohibit  the  placing  of  poisoned 
Flesh  and  poisonous  Matters  in  Planta- 
tions, Fields,  and  open  Places,  and  to 
extend  **  The  Poisoned  Grain  Prohibi- 
tion Act,  1863"  (29th  July,  1863),  xviii. 

Felony  and  Misdemeanor,  Evidence  and  Prac- 
tice Act  (28  Vict.  c.  18). 

An  Act  for  amending  the  Law  of  Evidence 
and  Practice  on  Criminal  Trials  (9th 
May,  1865),  xix. 

Prisons  Act  (28  &  29  Vict.  c.  126). 

An  Act  to  consolidate  and  amend  the 
Law  relating  to  Prisons  (6th  July, 
1865),  xxi. 

Penalties  Law  Amendment  Act  (28  &  29  Vict, 
c.  127). 
An  Act  to  amend  the  Law  relating  to 
small    Penalties    (6th     July,    1865), 
xxzviii. 


Horace  Cox,  Printer,  10,  Wellington-street,  Strand,  London. 
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